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ARGUMENT 

A. Defendant/Appellee Misunderstands the Question of Law This 
Appeal Presents for Decision. 

 
 As it has throughout this litigation, in its opposition brief, Seminole Indian 

Casino - Immokalee (SIC-I) repeatedly asserts that the Seminole Tribe of Florida is 

a “federally recognized tribe” and castigates Stanley Longo for having had the 

temerity to challenge the validity of that assertion. In so arguing, SIC-I misses the 

forest from the trees.  

 Rather than accepting SIC-I’s self-serving disparagement of the historical 

and legal analysis in the memoranda Mr. Longo filed in the District Court in 

opposition to SIC-I’s Motion to Dismiss and in which he demonstrated why the 

Seminole Tribe of Florida has not been lawfully designated as a “federally 

recognized tribe,” this Court can review de novo and decide whether that historical 

and legal analysis is analytically colorable. 

 But the question this appeal presents for decision is not whether Stanley 

Longo is correct that neither Congress nor the Secretary of the Interior (acting 

lawfully pursuant to authority Congress has delegated to the secretary in a statute) 

has designated the Seminole Tribe of Florida as a “federally recognized tribe” that, 

as a consequence of that legal status, has sovereign immunity that SIC-I may assert 

to avoid the jurisdiction of the district court in this lawsuit. 
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 Rather, the question is: did the District Court err when it decided that it did 

not have to decide whether the Seminole Tribe of Florida has been lawfully 

designated as a “federally recognized tribe” because this court decided that 

question in the affirmative in Contour Spa at the Hard Rock, Inc. v. Seminole Tribe 

of Florida, 692 F.3d 1200 (11th Cir. 2012), and Mastro v. Seminole Tribe of 

Florida, 578 Fed.Appx. 801 (11th Cir. 2014). 

 In his principal brief, Mr. Longo demonstrated that, in both Contour Spa and 

Mastro, this Court simply assumed - albeit without deciding, nor considering the 

evidentiary proffer of Mr. Longo - that the Seminole Tribe of Florida had been 

lawfully designated as a “federally recognized tribe.” And Appellant Longo 

demonstrated that in its decision in Mastro v. Seminole Tribe of Florida, 2013 WL 

3350567 (M.D. Fla.), the District Court did the same. 

 In its opposition brief, SIC-I expends considerable energy attempting to 

refute the legal arguments Stanley Longo presented to the District Court in 

opposition to SIC-I’s Motion to Dismiss. However, the closest SIC-I comes to 

arguing that this appeal is not meritorious because the District Court did consider - 

and then reject - the legal arguments appellant Longo presented in opposition to 

SIC-I’s Motion to Dismiss occurs at page 11 of the opposition brief. 

 At that location, SIC-I reproduces a snippet from the District Court’s 

decision in which the District Court noted that the Bureau of Indian Affairs (BIA) 
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has included the Seminole Tribe of Florida on the list of “Indian Entities 

Recognized and Eligible to Receive Services From the United States Bureau of 

Indian Affairs” that the BIA publishes annually in the Federal Register.1 SIC-I then 

cites that snippet as evidence that the District Court “determined” that the 

Seminole Tribe of Florida had been “federally recognized.” But here is the entire 

section of the district court’s decision of which SIC-I’s snippet is but a part: 

Plaintiff provides the Court with numerous pages of historical context 
and argument, explaining how the Tribe, to this date, has failed to 
achieve federal recognition as an Indian tribe. But this argument is 
completely without merit. This Court, the Eleventh Circuit, and the 
Florida Supreme Court “rotely” accept that the Tribe is federally 
recognized because it is. Unsurprisingly, this has not changed in 2015. 
A simple search in the Federal Register reveals as much. To be sure, 
the United States Bureau of Indian Affair’s [sic] most recent list of 

                                                             
 1 Appellant Longo has never argued that members of the Seminole Tribe of Florida are 
not eligible for services the BIA and Indian Health Service (IHS) provide to Native Americans. 
But the eligibility of its members for services does not mean the Seminole Tribe of Florida has 
been lawfully designated as a “federally recognized tribe” that, as a consequence of that 
designation, has sovereignty immunity. For example, in 1884 Congress decided that it would not 
designate any groups of Indians, Eskimos, or Aleuts in Alaska as “federally recognized tribes.” 
Consistent with that policy, in 1971 when it settled aboriginal land claims in Alaska by enacting 
the Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. section 1601 et seq., Congress 
required Alaska Natives to incorporate, under state law, for-profit shareholder-owned business 
corporations that would receive title to land and monetary benefits. Although they were not 
members of “federally recognized tribes,” Alaska Natives had always received services from the 
BIA and IHS. For that reason, in 1975 when Congress enacted the Indian Self-Determination and 
Education Assistance Act (ISDEAA), 25 U.S.C. section 450 et. seq., to enable Native Americans 
to contract with the BIA and IHS to administer BIA and IHS services, Congress included 
ANCSA business corporations in the ISDEAA’s definition of the term “Indian tribe.” See 25 
U.S.C. section 450b(e). The fact that the corporations are “Indian tribes” for the purposes of the 
ISDEAA does not mean that they are “federally recognized tribes” that have sovereign 
immunity. Similarly, the Seminole Tribe of Florida is an “Indian tribe” for the purposes of the 
ISDEAA. But that does not mean it has been lawfully designated as a “federally recognized 
tribe” that, as a consequence of that designation, has sovereign immunity. 
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“Indian entities . . . acknowledged to have the immunities and 
privileges available to federally recognized tribes” includes the 
Seminole Tribe of Florida. 

 
Longo v. Seminole Indian Casino - Immokalee, 2015 WL 2449642, at 3. 

 In other words, because the District Court, this Court, and the Florida 

Supreme Court (and the BIA) have assumed that at some unspecified prior date the 

Seminole Tribe of Florida was lawfully designated as a “federally recognized 

tribe,” it must have been so designated. The Appellee then suggests that the 

validity of that tautology is so intuitively obvious, thus the “numerous pages of 

historical context and argument” Stanley Longo presented in opposition to SIC-I’s 

Motion to Dismiss were so “completely without merit” that the District Court 

decided that it did not have to consider those arguments. In so doing, the District 

Court erred. 

 The fundamental unfairness of the District Court’s circuitous reasoning - 

based on its misreading of this Court’s decisions in Contour Spa and Mastro - is 

the reason Stanley Longo filed this appeal. He did not - as SIC-I assumes in its 

opposition brief - file the appeal in order to have this Court decide the merit of the 

arguments he presented to the District Court in opposition to SIC-I’s Motion to 

Dismiss. Instead, this appeal merely seeks to obtain an order directing the District 

Court to decide the merit of those arguments, which it did not do in originally 

dismissing Mr. Longo’s Amended Complaint. 
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B. Defendant/Appellee Misunderstands the Nature of Tribal 
Sovereign Immunity. 

 
 In its opposition brief, SIC-I argues that Stanley Longo had the burden to 

allege facts in his Amended Complaint whose validity would invoke the subject 

matter jurisdiction of the District Court, and that he did not meet that burden 

because his Amended Complaint does not allege facts that, if true, demonstrate that 

the Seminole Tribe of Florida is not a “federally recognized tribe.” See Opposition 

Brief, at 13-15. Because the Amended Complaint “failed to cross this legal 

threshold,” according to SIC-I, “the district court was correct in granting the 

Tribe’s motion to dismiss with respect to Longo’s claim.” Id. 15. However, there 

are two problems with that argument. 

 The first is that the District Court did not grant SIC-I’s Motion to Dismiss on 

that ground. Instead, the Court noted in passing that SIC-I’s motion was a “factual 

attack” on the court’s subject matter jurisdiction because the Motion relied on 

exhibits rather than on the allegations in the Amended Complaint. See Longo v. 

Seminole Indian Casino - Immokalee, supra at 2. The District Court then decided - 

without considering the arguments Stanley Longo presented in his opposition 

memoranda – that this Court, in its decisions in Contour Spa and Mastro, addressed 

the issue of whether the Seminole Tribe of Florida has been lawfully designated a 
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“federally recognized tribe” and that, as a consequence of that legal status, it has 

sovereign immunity. 

 The second problem is that, while SIC-I is correct that Stanley Longo was 

required to allege facts in his Amended Complaint that, if true, demonstrate that 

the District Court has subject matter jurisdiction to adjudicate his Title VII claims, 

SICI-I is not correct that Mr. Longo was required to allege facts that demonstrate 

that the Seminole Tribe of Florida is not a “federally recognized tribe” that, as a 

consequence of that legal status, has sovereign immunity. 

 While some courts have described tribal sovereign immunity as an element 

of the subject matter jurisdiction of the District Court, it is a longtime black letter 

rule that a plaintiff and defendant may not agree between themselves that a district 

court has subject matter jurisdiction when the court has no such jurisdiction. See 

Louisville & Nashville R.R. Company v. Mottley, 211 U.S. 149, 152 (1908); 

United States v. Griffin, 303 U.S. 226, 229 (1938). And a corollary to that rule is 

that a district court’s subject matter jurisdiction may never be waived. United 

States v. Cotton, 535 U.S. 625, 630 (2002); Gonzalez v. Thaler, ___ U.S. ___, 132 

S.Ct. 641, 648 (2012). Nevertheless, the U.S. Supreme Court and this court both 

have noted that a “federally recognized tribe” may waive its sovereign immunity. 

See Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 

754 (1998)(“an Indian tribe is subject to suit . . . where . . . the tribe has waived its 
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immunity”); Furry v. Miccosukee Tribe of Indians of Florida, 685 F.3d 1224, 1227 

(11th Cir. 2012)(“The Supreme Court has made clear that a suit against an Indian 

tribe is barred unless the tribe has clearly waived its immunity”). 

 Because it can be waived, rather than an element of subject matter 

jurisdiction, tribal sovereign immunity actually is an affirmative defense. As the 

U.S. Court of Appeals for the Ninth Circuit recently explained the distinction: 

The issue of tribal sovereign immunity is quasi-jurisdictional. 
Normally, “subject matter jurisdiction” refers to the courts’ statutory 
or constitutional power to adjudicate the case. Under that general rule, 
when a federal court lacks subject-matter jurisdiction, the court must 
dismiss the complaint, sua sponte if necessary. Sovereign immunity’s 
“quasi-jurisdictional nature,” by contrast, means that it may be 
forfeited where the sovereign fails to assert it and therefore may be 
viewed as an affirmative defense. In other words, sovereign immunity 
is not jurisdictional in the sense that it must be raised and decided by 
this Court on its own motion, but rather in the sense that it may be 
asserted at any time. A defendant may, however, be found to have 
waived sovereign immunity if it does not invoke its immunity in a 
timely fashion and takes actions indicating consent to the litigation. 
(emphasis added and citations and internal punctuation omitted). 

 
Pistor v. Garcia, 791 F.3d 1104, 1110-1111 (9th Cir. 2015). 

 Because it is an affirmative defense, whether the Seminole Tribe of Florida 

has sovereign immunity that SIC-I may assert in the Tribe’s stead was not an issue 

in this lawsuit until SIC-I made it one by asserting such a defense in its motion to 

dismiss. As a consequence and contrary to SIC-I’s assertion in its opposition brief, 

neither Rule 8 nor any other of the Federal Rules of Civil Procedure required 
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Stanley Longo to include allegations relating to the Seminole Tribe of Florida’s 

tribal status (or, more properly, its lack of thereof) in his Amended Complaint. 

CONCLUSION 

 For the reasons set forth in his principal brief and above, Stanley Longo 

requests this court to vacate the District Court’s Order and Final Judgment, and 

remand this action to the District Court with instructions that the District Court 

consider the evidence and legal arguments Mr. Longo has presented in the 

memoranda he filed in the District Court in opposition to SIC-I’s Motion to 

Dismiss his Amended Complaint. 

      Respectfully submitted, 

 

      s/ Benjamin H. Yormak    
          Benjamin H. Yormak 

                               Florida Bar No. 71272 
      Yormak Employment & Disability Law 
      9990 Coconut Road 
      Bonita Springs, Florida 34135 
      Telephone: (239) 985-9691 
      Fax: (239) 288-2534 
      Email: byormak@yormaklaw.com 
 
      Attorney for Plaintiff/Appellant 
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FRAP 32(a)(7)(B). This brief contains 2,202 words, excluding the parts of the brief 

exempted by FRAP 32(a)(7)(B)(iii). This brief complies with the typeface 

requirements of FRAP 32(a)(5) and the type-style requirements of FRAP 32(a)(6). 

It has been prepared in a proportionally spaced typeface using Microsoft Word in 

14 point Times New Roman font. 

s/ Benjamin H. Yormak     
Benjamin H. Yormak 
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CERTIFICATE OF SERVICE 
 
 I certify that on September 2, 2015, I electronically filed the foregoing Reply 

Brief of Appellant Stanley Longo with the Clerk of Court by using the CM/ECF 

system. I further certify that the brief was sent by United States Mail to Donald A. 

Orlovsky, Kamen & Orlovsky, Box 19658, West Palm Beach, Florida 33416. 

 

      s/ Benjamin H. Yormak     
      Benjamin H. Yormak 
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