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I. 

JURISDICTIONAL STATEMENT 
 

The District Court’s jurisdiction arises under 28 U.S.C. §§1331, 1361, 1362, 

and 1367, 5 U.S.C. §§701, 702, 704, and 706, and 28 U.S.C. §§1346, 1491, 2201 

and 2202.  Having granted the motion of Appellee the City of Richmond (the 

“City”) for judgment on the pleadings and denying the subsequent motion of 

Appellants Guidiville Rancheria of California (the “Tribe”) and Upstream Point 

Molate LLC (“Upstream”) for leave to file a Fourth Amended Complaint, the 

District Court entered judgment on February 3, 2015, in favor of the City, which 

disposed of all claims asserted by the Tribe and Upstream against the City.  ER 3.  

On February 4, 2015, the Tribe and Upstream timely filed a joint notice of appeal.  

ER 36.  On March 10, 2015, the District Court entered an amended final judgment 

in favor of the City and against the Tribe and Upstream, adding express findings 

that there is no just reason for delay pursuant to FRCP 54(b).  ER 1.  This Court 

has appellate jurisdiction under 28 U.S.C. §1291. 
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II. 
STATEMENT OF THE ISSUES 

 
1. The overriding issue is whether the District Court erred in granting the 

City’s motion for judgment on the pleadings and denying the Tribe and Upstream 

(collectively “Appellants”) leave to amend.  Encompassed within this overall issue 

are the following sub-issues addressed in this appeal. 

2. Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of the implied covenant of good faith and fair dealing arising out 

of the City’s interference with Appellants’ ability to obtain a timely and favorable 

Indian Lands Determination, which was a condition of the parties’ Land 

Disposition Agreement (“LDA”). 

3. Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of the implied covenant of good faith and fair dealing arising out 

of the City’s conceived and pursued calculated plan to terminate Appellants’ rights 

under the LDA. 

4. Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of the implied covenant of good faith and fair dealing arising out 

of the City’s disapproval of a casino in furtherance of its plan to deprive 

Appellants of benefits under the LDA. 

5. Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of the implied covenant of good faith and fair dealing arising out 
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of the City’s unreasonable interpretation of Section 2.8 of the LDA to afford it a 

right to declare a casino “not legally permitted,” which right it did not otherwise 

have under the LDA. 

6.  Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of contract arising out of the City’s failure to negotiate in good 

faith for an Alternative Proposal under Section 2.8 of the LDA. 

7. Whether the District Court made improper factual findings on a 

motion for judgment on the pleadings of the City’s good faith.  

8. Whether Appellants have alleged or can allege facts sufficient to state 

a claim for breach of contract arising out of the City’s failure to give equal 

consideration to the non-casino alternatives in the Final Environmental Impact 

Report (“FEIR”) under the Sixth Amendment to the LDA. 

9. Whether the District Court erred in concluding that Appellants waived 

their contract claims by entering into the Sixth Amendment to the LDA. 

10. Whether the District Court erred in concluding that under the doctrine 

of collateral estoppel, the CESP Settlement Agreement precludes litigation of 

Appellants’ contract claims.  

11. Whether the District Court erred in concluding that a writ petition was 

Appellants’ exclusive remedy for their contract claims. 
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III. 
STATEMENT OF THE CASE 

 
This is a breach of contract case, not a CEQA case. 

This case involves the seller’s breach of a contract for the sale of real 

property.  After the buyer paid more than $17 million in deposits and spent another 

$14 million plus thousands of hours diligently performing its obligations under the 

contract, the seller changed its mind and decided it no longer wanted to do 

business with the buyer.  Rather than simply canceling the contract and returning 

the buyer’s money, the seller strung the buyer along by granting annual extensions 

of the contract for which the seller received millions of dollars and other 

significant benefits secured by the buyer’s performance.  Meanwhile, the seller 

undermined the buyer’s performance and sought legal advice from its attorneys on 

the procedurally correct process it would have to follow to formally invalidate the 

contract so as to minimize the risk of litigation from the buyer, keep the buyer’s 

deposits, and free the seller to pursue other deals.  The seller then followed this 

calculated process and terminated the buyer’s rights under the contract.  

The seller is the City and the buyer is Upstream.  Had the City been any 

private person, there is no question the City’s conduct amounted to a breach of the 

Land Disposition Agreement (“LDA”) entered into between Upstream and the City 

in 2004, pursuant to which the Tribe was a third party beneficiary.  The City 

contends that the LDA (and a related settlement agreement) gave it unrestricted 
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discretion to “disapprove” the casino project contemplated by the LDA and, based 

on its disapproval, to also unilaterally declare the casino project “not legally 

permitted” in order to keep the $17.14 million in deposits.  Had Appellants known 

in 2004 that this was how the City would interpret the LDA, they never would 

have entered into the LDA or committed to the significant financial and other 

obligations imposed on them thereunder.  The only reason they did so was because, 

as Appellants understood the LDA, the City was under a good faith obligation to 

fairly evaluate the casino project under the California Environmental Quality Act, 

Public Resources Code Sections 21000 et seq. (“CEQA”), and that the project 

would only be determined “not legally permitted” if Appellants were unable to 

obtain approvals for a casino from state and federal agencies.  Appellants never 

expected the City to disapprove the project, unilaterally declare it “not legally 

permitted”, and then refuse to negotiate in good faith for the agreed-upon backup 

project, simply because the City changed its mind. 

In 2003, the City put out a Request for Qualifications looking for developers 

qualified to develop a shopping complex and residential housing project at Point 

Molate, which is the 425 acre parcel of land in Richmond, California, just north of 

the Richmond span of the Richmond-San Rafael Bridge.  Only a few developers 

have the qualifications and ability to do a project of that magnitude and complexity, 

given the numerous issues that arise in that location, including that the developable 
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land sits on a decommissioned Navy base and is contaminated.  Upstream 

responded and was selected by the City.  Thereafter, the City changed the project 

to a casino-based project.  To this end, the City and Upstream involved the Tribe as 

a third partner because a casino-based project could only succeed with the 

involvement of a federally recognized tribe.  ER 54-55 (FAC 36-39).1 

Upstream had never done a casino project and was not the initiator of the 

casino concept.  ER 663 (Levine Dec. ¶ 5).  Upstream was not counting on a casino 

project being approved when it entered into the LDA.  To the contrary, Upstream 

understood the LDA had a low risk factor because it provided the City would 

“negotiate exclusively in good faith” with Upstream regarding an Alternative 

Proposal in the event a casino project was infeasible for any reason.  Upstream 

therefore entered into the LDA.  ER 57 (FAC 48). 

In furtherance thereof, during the next 7 years, Upstream and the Tribe paid 

the City deposits of $17.14 million towards the $50 million purchase price, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Because this appeal involves evaluation of whether Appellants have alleged or 
can alleged facts sufficient to state claims, citations to portions of the record 
contained in Appellants’ proposed Fourth Amended Complaint (“FAC”) expressly 
refer to the paragraphs of the FAC.  Citations not referring to the FAC are to other 
documents containing additional facts that could be alleged, if necessary, to meet 
the pleading threshold to state a claim.    
 

Many of the documents in the ER are highlighted or contain boxes emphasizing 
certain portions, which is how the documents appear in the record at the District 
Court level.  Appellants have not altered the documents for this appeal. 
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invested approximately another $14 million towards the success of the project, 

secured the early transfer of a critical portion of the land to the City that had been 

retained by the Navy along with a federal grant of $28.5 million to cover clean-up 

costs, oversaw the clean-up operations, and also performed every obligation 

required of them under the LDA and otherwise.  In stark contrast, several years 

into the project, the City had a political change of mind and turned its back on the 

very project of which it enticed Appellants to be a part.  To this end, beginning in 

or around 2009, the City began formulating a plan to orchestrate the bad faith 

termination of the LDA to eliminate Appellants from pursuing any development 

and to keep the $17.14 million paid in deposits along with the other benefits 

received by the City as a result of Appellants’ efforts under the LDA.  The City 

thereafter also refused to negotiate in good faith with Upstream as promised for the 

Alternative Proposal, which was Upstream’s “safety net” in the LDA.  ER 65- 79 

(FAC 74-116). 

On March 16, 2012, Appellants filed their complaint in the United States 

District Court of Northern California.  ER 741.  The Tribe alleged claims against 

defendant United States of America and certain individuals claiming that the 

federal defendants violated the Administrative Procedures Act, among other claims 

relating to the Tribe’s request to place the land at Point Molate into trust for the 

Tribe’s benefit and to approve gaming activities thereon pursuant to the “restored 
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lands” exception to the Indian Gaming Regulatory Act’s general prohibition 

against gaming on lands taken into trust after October 17, 1988 (25 U.S.C. § 

2719(b)(1)(B)(iii)) (ER 623-660), which claims are stayed pending this appeal (ER 

721 (Dkt No. 249)).  The Tribe and Upstream also alleged claims against the City 

for breach of the LDA, including breach of the covenant of good faith and fair 

dealing, which are the subject of this appeal.  ER 623-660. 

On April 10, 2013, Appellants filed their Third Amended Complaint 

(“TAC”).  ER 623. On June 4, 2013, the City filed its motion for judgment on the 

pleadings (“MJOP”).  ER 732.  On December 12, 2013, the District Court entered 

its order granting the City’s motion for judgment on the pleadings (“Order”).  ER 

15.  On January 24, 2014, Appellants filed their motion for leave to file a Fourth 

Amended Complaint (“FAC”).  ER 724.  On July 24, 2014, the District Court 

entered its order denying Appellants leave to file a Fourth Amended Complaint.  

ER 5.  On February 3, 2015, the District Court entered judgment in favor of the 

City.  ER 3.  On February 4, 2015, Appellants filed their notice of appeal.  ER 36. 

In dismissing Appellants’ complaint, the District Court erroneously viewed 

Appellants’ case as nothing more than a CEQA case.  As described herein, 

Appellants’ contract claims seek redress of primary rights entirely distinct from the 

right to an administrative decision made in compliance with CEQA.  The District 
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Court’s narrow characterization of Appellants’ claims was a fundamental error that 

pervaded the District Court’s rulings and justifies reversal of the judgment.  

IV. 
STATEMENT OF THE FACTS 

 
In the 1960’s, the Tribe’s status as a federally recognized Indian Tribe was 

illegally terminated.  The Tribe was restored to federal recognition as a result of 

the Scotts Valley, et al. v. the United States of America case of September 6, 1991 

(No. C-86-3660-VRW), but its land base was not restored.  ER 49-50 (FAC 12). 

Three years prior, on October 1, 1988, Congress enacted the Indian Gaming 

Regulatory Act, 25 U.S.C. §2701, et seq., which reaffirmed the inherent right of 

Indian tribes to engage in gaming activities and sought “to provide a statutory basis 

for the operation of gaming by Indian tribes as a means of promoting tribal 

economic development, self-sufficiency, and strong tribal governments” while at 

the same time shielding Indian-operated gaming from “organized crime and other 

corrupt influences, to ensure that the Indian tribe is the primary beneficiary of the 

gaming operation, and to assure that gaming is conducted fairly and honestly by 

both the operator and the players.”  25 U.S.C. §2702.  ER 50 (FAC 13).  Gaming is 

permitted on newly acquired lands if they are taken into trust as part of “the 

restoration of lands for an Indian tribe that is restored to Federal recognition.”  ER 

50 (FAC 14). 
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From the time of its restoration in 1991, the Tribe has diligently pursued the 

re-establishment of an economically sustainable trust land base for the benefit of 

its membership.  Recovery from termination for California tribes is particularly 

difficult due to great opposition to Tribal rights, especially in the area of land 

acquisition and gaming.  The Tribe, similar to other tribes that had made efforts to 

restore their land base and to recover from the devastating effects of illegal 

termination in an era marked by exorbitant land prices, seeks to utilize gaming as 

one of the only mechanisms available to fund its land restoration efforts.  ER 50 

(FAC 15). 

In 2004, the Tribe concluded its meticulous search for a suitable property 

when it partnered with Upstream and the City to develop a casino project at Point 

Molate (the “Property”).  ER 50 (FAC 16). 

Prior to September 2003, Point Molate was a decommissioned Naval Base 

owned by the United States Navy, and could only be acquired by the City if the 

Property was to be used for self-sustaining regional economic development.  As a 

result of this status, the City faced numerous obstacles in developing the Property, 

including a historic district on the National Register, large unfunded infrastructure 

and cleanup challenges, buildings unfit for habitation due to structural and code 

deficiencies and the presence of hazardous substances, proximity of the site to the 

SF Bay shoreline with attendant permitting challenges, and obtaining ownership of 
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the Property from the Navy, none of which the City was equipped to tackle.  It was 

for this reason the City approached Upstream in 2003 to interest Upstream in 

partnering to develop this special but difficult property.  ER 54 (FAC 36- 37). 

In a process initiated by the City’s Request for Qualifications, the City 

selected Upstream to develop the Property and entered into an exclusive right to 

negotiate for which Upstream and the Tribe each paid the City $250,000.  ER 55 

(FAC 38-40). 

On or about November 9, 2004, the Tribe,2 Upstream and the City entered 

into the LDA, which is the subject of this appeal, pursuant to which the City agreed 

to sell the Property to Upstream for $50,000,000,3 for the purpose of transferring it 

into trust for the benefit of the Tribe.  ER 55, 60 (FAC 43, 60).  A majority of the 

City’s Council voted to approve the LDA.  ER 56 (FAC 44).  At that time, the 

project enjoyed the full support of the City as well as the Police Union, the Fire 

Fighters Union, the local construction trade unions, and many Richmond residents.  

Id. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 The FAC alleges the Tribe was a third party beneficiary.  ER 59-60 (FAC 57-63).  
Among other alleged facts, the LDA states “Developer intends to assign its rights 
to purchase and lease the Property to [the Tribe], and the City consents to such 
assignment.  ER 543 (LDA §2.1(b)) & ER 59 (FAC 58).!
 
3 A portion of the Property was to be leased for a minimum of 50 years.  ER 540 
(LDA §1.1(c)). 
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The Property subject to the LDA consisted of the “Owned Property” of 

approximately 220 acres of upland and 134 acres of tidal and submerged real 

property that was transferred to the City by the Navy in September 2003, and the 

“Remainder Property” consisting of 51 acres of upland that was still held by the 

Navy at the time the LDA was executed.  ER 56 (FAC 45). 

In entering into the LDA and associated agreements, the parties had several 

objectives, including (i) ending the Tribe’s 50 year quest to find a homeland that 

would unite the Tribe’s scattered members and restore the Tribe’s heritage; (ii) 

developing a first-class destination resort hotel, tribal lands, tribal housing for 

every member, cultural facilities, religious facilities, open space, jobs for native 

people, tribal healthcare, tribal education elder care, job training, infrastructure and 

other governmental purposes, shopping, entertainment, and casino complex (the 

“Project”), and (iii) preserving and protecting the natural resources at Point Molate, 

including further development of the Bay Trail and publicly accessible open space 

in that area.  ER 56 (FAC 46). 

At the time the LDA was executed, all parties knew and understood that the 

City would not be required to approve a specific project until after completing 

environmental review required by CEQA.  The City’s discretion whether to 

approve a project is set forth in Section 2.2(a) of the LDA, which in relevant part 

states:  
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Prior to Closing, the Developer is required to process all 
its development applications for review by City staff to 
determine compliance with any environmental or other 
discretionary review that complies with the process set 
out in CEQA or NEPA, as applicable.  No final 
determination is made at this time as to the scope and 
nature of the Project.  Such final determination will be 
made after consideration of the CEQA and NEPA review 
process, as applicable, and may include “no project” or 
“reduced project” alternatives.  

ER 57 (FAC 49). 

Pursuant to the LDA, Appellants paid the City $17,140,000 in “Non-

refundable Consideration”, which was to be credited against the purchase price 

pursuant to Sections 1.2 and 1.4 of the LDA and several Amendments to the LDA.  

ER 666 (Levine Dec. ¶14).  The deposits paid by Appellants operated to extend the 

Closing Date on a yearly basis.  Payments were made as follows:    

1. $1,000,000 in January 2005;  

2. $2,000,000 in or about March 2006;  

3. $3,000,000 in or about January 2007;  

4. $4,000,000 in or about January 2008;  

5. $5,000,000 in or about January 2009;   

6. $90,000 per month from January 2010 through May 2010; and   

7. $115,000 per month from June 2010 through April 2011.  

ER 61 (FAC 64); ER 690, 686, 684, 681, 679, 675. 
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On or about December 15, 2004, Citizens for the Eastshore State Park 

(“CESP”) filed a Verified Petition for Writ of Mandate against the City and 

Upstream challenging the validity of the LDA under CEQA (the “CESP Action”). 

ER 495.  CESP’s Petition was premised on the allegation that the City had declared 

its approval of the LDA exempt from CEQA.  ER 61 (FAC 65).  On January 23, 

2006, the court dismissed the CESP Action pursuant to a settlement agreement 

entered into by CESP, the City, Upstream and the California Attorney General, 

who had intervened (the “CESP Settlement Agreement”).  ER 61 (FAC 66).  The 

purpose of the CESP Settlement Agreement was to assure CESP that the City had 

not prematurely committed to the Project by entering into the LDA but retained its 

discretion under CEQA to select project alternatives.  ER 61-64 (FAC 67-72). 

The Tribe, Upstream and the City worked in tandem in this Project.  

Appellants invested 1000s of hours of time and over $30,000,000 in funds to 

pursue the Project with the understanding that the City would operate in good faith 

and honor its contractual obligations.  ER 65 (FAC 74). 

One of Appellants’ major achievements was securing the early transfer of 

the Remainder Property to the City.  From the period of 2005 to 2010, Appellants 

spent thousands of hours, which concluded in the successful negotiation of the 

Early Transfer Cooperation Agreement (“ETCA”) between the Navy and the City.  

The ETCA provided that the Navy would transfer the Remainder Property to the 
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City and also provide $28,500,000 to the City to use towards meeting the bulk of 

the remaining clean-up obligations on the site, but at a much accelerated schedule 

as directed by the City.  It further contemplated that the land would ultimately be 

transferred to the Tribe and that Appellants would be responsible for managing the 

clean up.  ER 82 (FAC 127).  The ETCA was a rare and unique achievement, and 

according to Navy sources, the only ETCA successfully concluded with the Navy 

that year in the western United States.  ER 82 (FAC 128). Appellants delivered the 

ETCA at great benefit to the City because the Remainder Property comprised more 

than 50% of the developable land at Point Molate.  None of Appellants’ efforts was 

compensated by the City.  ER 83 (FAC 129). 

Upstream entered into a remediation agreement with the City obligating 

Upstream to develop cleanup plans for the project, and once approved, contribute 

its own time and funds towards the clean up of the Property to make up the cost 

gap between the $28,500,000 placed into escrow by the Navy and the estimated 

cost to clean up the Property to the level required by the ETCA.  Without any 

compensation, Upstream diligently complied with its cleanup obligations to its 

own detriment and to the City’s benefit.  ER 83 (FAC 130). 

In addition to the $17,140,000 paid in deposits (ER 666), Appellants also 

spent approximately another $14,000,000 in furtherance of the Project and 

expressly for the City’s benefit.  ER 81 (FAC 122). 
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  As alleged in the FAC, after accepting Appellants’ money, the City 

engaged in a series of actions to undermine the project, which the City orchestrated 

in bad faith, culminating in the City’s Resolution to discontinue consideration of a 

casino and unjustly enriching the City.  ER 65-67 (FAC 74, 78-83).  Thereafter, the 

City further breached the LDA by failing to negotiate in good faith with Upstream 

as to an Alternative Proposal under Section 2.8 of the LDA.  ER 67-78 (FAC 84-

112).   

Appellants claimed damages of $750,000,000 (ER 83 (FAC 131)) and 

alleged causes of action against the City for breach of contract (ER 86-89 (FAC 

156-160)) and breach of the implied covenant of good faith and fair dealing (ER 

89-92 (FAC 161-163)), among others.   

The City’s acts of bad faith are discussed in detail in Section VII.A.2. (p. 28), 

infra, in connection with Appellants’ argument regarding the City’s breaches of the 

implied covenant.  The City’s bad faith negotiation is discussed in detail in Section 

VII.A.3.a. (p. 70), infra, in connection with Appellants’ argument regarding the 

City’s breach of Section 2.8 of the LDA. 
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V. 
SUMMARY OF ARGUMENT 

 
The District Court misunderstood the gravamen of Appellants’ claims.  

Contrary to the City’s assertion, this is not a CEQA case. 

Appellants alleged or could allege that because the City changed its mind 

and no longer wanted to work with Appellants, City Council members acting in 

their official capacities deliberately and improperly interfered with Appellants’ 

performance under the LDA and brought about circumstances the City could 

exploit to disapprove a casino for reasons unrelated to its environmental merits.  

The City then went through the motions of negotiating in “good faith” to achieve 

an “unsuccessful” negotiation that would free the City to pursue projects with other 

developers.  The City’s acts were undertaken in furtherance of its calculated plan 

to “formally invalidate the LDA” and deprive Appellants of its benefits. 

Appellants show below that they can state breach of the implied covenant of 

good faith and fair dealing on at least four independent bases: (1) the City 

deliberately and intentionally interfered with Appellants’ ability to satisfy 

conditions of the LDA relating to the federal Bureau of Indian Affairs’ issuance of 

an Indian Lands Determination, (2) the City conceived and carried out a plan to 

“formally invalidate the LDA” to deprive Appellants of benefits under the LDA 

and take advantage of $17.14 million in deposits and other benefits secured by 

Appellants to advance the Project, (3) the City disapproved a casino on pretextual 
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grounds in furtherance of its plan to terminate Appellants’ rights, and (4) the City 

interpreted Section 2.8 of the LDA in a way the parties never intended to afford 

itself a right to declare a casino “not legally permitted” on the basis of the City’s 

own acts. 

Appellants can further state claims for breach of express contract terms on at 

least two independent bases: (1) the City failed to negotiate in good faith on an 

Alternative Proposal, purposely causing delay and scuttling the deal to frustrate the 

parties’ ability to reach agreement, so as to further its plan to terminate Appellants’ 

rights, and (2) in disapproving a casino, the City failed to give equal consideration 

to the non-casino proposals in the FEIR, contrary to its contractual obligation to 

give full consideration to all proposals contained therein. 

Among all the acts of bad faith alleged in the complaint, there was at most 

only one act by the City that even arguably called for the exercise of discretion, 

namely the City’s disapproval of a casino.  Yet, in its motion for judgment on the 

pleadings, the City argued that “[t]he actions that Plaintiffs allege demonstrated 

‘bad faith’ were all permitted under the express terms of the LDA, which the 

parties agreed in the [CESP] Settlement Agreement granted the City discretion” to 

disapprove a casino.  ER 515 (MJOP 16:17-21).  The District Court agreed and 

concluded Appellants’ claims “boil down to” a CEQA case, which was precluded 

by Appellants’ failure to pursue administrative mandamus as the exclusive remedy 
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for challenging the City’s “CEQA” decision.  ER 32 (Order at 18:18-21).  The 

District Court also ruled that Appellants’ contract claims were precluded by the 

CESP Settlement Agreement (ER 25 (Order at 11:10-16)) and waived by the 

parties’ Sixth Amendment to LDA (ER 29 (Order at 15:3-15)).  The District 

Court’s inaccurate and narrow characterization of Appellants’ claims pervaded its 

erroneous rulings that Appellants could not state any breach of contract claims, 

including its improper factual findings of the City’s good faith that were premised 

on hearsay.   

Contrary to the City’s assertion, none of the City’s acts of bad faith was 

expressly “permitted” by the agreements, nor are Appellants’ contract claims 

predicated on a violation of CEQA.  Assuming arguendo the City complied with 

the requirements of CEQA, satisfaction of its statutory duties does not mean the 

City also satisfied its contractual duties under the LDA.  Because Appellants’ 

contract claims seek redress of distinct primary rights afforded by the LDA, the 

District Court erred in dismissing this case. 
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VI. 
STANDARD OF REVIEW 

 
Appellants’ appeal from the District Court’s grant of judgment on the 

pleadings and denial of Appellants’ subsequent motion for leave to amend is 

reviewed de novo by this Court.  Eminence Capital, LLC v. Aspeon, Inc. (9th Cir. 

2003) 316 F.3d 1048, 1052.  Under the de novo standard, a reviewing court should 

make an independent determination of the issues and should not give any special 

weight to the prior determination of a lower court.  U.S. v. Raddatz (1980) 447 U.S. 

667, 690. 

A motion for judgment on the pleadings is “functionally identical” to a 

motion to dismiss for failure to state a claim; the only significant difference is that 

a 12(c) motion is properly brought “after the pleadings are closed and within such 

time as not to delay the trial.”  FRCP 12(c); Dworkin v. Hustler Magazine, Inc. 

(9th Cir. 1989) 867 F.2d 1188, 1192.  The court may thus grant judgment on the 

pleadings only “when, taking all allegations in the pleading as true, the moving 

party is entitled to judgment as a matter of law.”  McGann v. Ernst & Young (9th 

Cir. 1996) 102 F.3d 390, 392.  The court must assume the truthfulness of all 

material facts alleged and construe all inferences reasonably to be drawn from the 

facts in favor of the responding party.  General Conference Corp. of Seventh-Day 

Adventists v. Seventh-Day Adventist Congregational Church (9th Cir. 1989) 887 

F.2d 228, 230. 
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The court must construe the pleading in the manner most favorable to 

Appellants and must bear in mind the policy that, unless there is no doubt as to the 

result, cases should be disposed of upon their merits.  Walker Distributing Co. v. 

Lucky Lager Brewing Co. (9th Cir. 1963) 323 F.2d 1, 3, citing White Motor Co. v. 

U.S. (1963) 372 U.S. 253 

Leave to amend should be allowed unless the pleading could not possibly be 

cured by the allegation of other facts.  Lopez v. Smith (9th Cir. 2000) 203 F.3d 

1122, 1130.  Generally, Federal Rules of Civil Procedure rule 15 advises that 

“leave [to amend] shall be freely given when justice so requires.”  This policy is 

“to be applied with extreme liberality.”  Owens v. Kaiser Found. Health Plan, Inc. 

(9th Cir. 2001) 244 F.3d 708, 712. 

Dismissal with prejudice and without leave to amend is 
not appropriate unless it is clear on de novo review that 
the complaint could not be saved by amendment. 
 

Eminence Capital, 316 F.3d at 1052. 

Thus, to affirm the District Court, the Court must independently determine, 

after construing the pleadings and all facts and reasonable inferences in the light 

most favorable to Appellants, that Appellants’ complaint fails to state any claim 

that cannot be cured by leave to amend, and thus that Appellee is entitled to a 

judgment as a matter of law.  Id. 
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VII. 
ARGUMENT 

 
A. THE DISTRICT COURT ERRED IN DISMISSING THIS CASE ON 

THE PLEADINGS BECAUSE APPELLANTS STATED OR COULD 
STATE CLAIMS FOR BREACH OF CONTRACT. 

 
The City, notwithstanding its government status, is required to honor its 

contracts.  While the City was entitled to change its mind for political reasons, its 

actions nonetheless constituted breaches of contract for which the City is liable to 

pay damages.4  As discussed below, Appellants stated or could state causes of 

action for breach the implied covenant of good faith and fair dealing as well as 

express terms of the LDA.   

1. A Municipality, Like Any Private Person, Must Honor Its 
Contracts Or Pay Damages. 

“[W]hen the government is acting as a private contracting party … the 

government’s rights and duties are governed by law applicable to private parties 

unaltered by the government’s sovereign status.”  Kimberly Associates v. U.S. (9th 

Cir. 2001) 261 F.3d 864, 869, citing U.S. v. Winstar Corp. (1996) 518 U.S. 839, 

895.  “[W]hen a state repudiates a contract to which it is a party it is doing nothing 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 “The concept of ‘efficient breach’ is built into our system of contracts, with the 
understanding that people will sometimes intentionally break their contracts for no 
other reason than that it benefits them financially” (Lockerby v. Sierra (9th Cir. 
2008) 535 F.3d 1038, 1042), or in this case, benefited the City politically.  Namely, 
a party can change its mind and decide not to go through with a valid contract for 
its own reasons, so long as it compensates the other party the benefit of the bargain.   
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different from what a private party does when the party repudiates a contract; it is 

committing a breach of contract” which “triggers a duty to pay damages.”  

Horwitz-Matthews, Inc. v. City of Chicago (7th Cir. 1996) 78 F.3d 1248, 1250-

1251.    

“[T]he law is settled in California that a contract made by the council … of a 

municipality, which contract appears to have been fair, just, and reasonable at the 

time of its execution, and prompted by the necessities of the situation or in its 

nature advantageous to the municipality at the time it was entered into, … is 

binding upon the municipality and may not be summarily canceled by a successor 

council. …. [W]e know of no reason why a city, as well as an individual, should 

not be expected to keep faith with those with whom it contracts, or else respond in 

damages for its failure.”  Denio v. City of Huntington Beach (1943) 22 Cal.2d 580, 

590-91 (internal quotes omitted), overruled on other grounds by Fracasse v. Brent 

(1972) 6 Cal.3d 784. 

While the “existence of binding agreements cannot prevent a public entity 

from abandoning or rescinding its plans to proceed with a public works project,” 

courts recognize that a “change in policy may result in the entity’s being liable for 

[damages].”  Teachers Management & Inv. Corp. v. City of Santa Cruz (1976) 64 

Cal.App.3d 438, 448.  Similarly, the “onset of materially changed conditions is not 

a ground for voiding a municipal contract which was valid when made, nor is the 
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contracting city’s failure to have foreseen them.”  Morrison Homes Corp. v. City of 

Pleasanton (1976) 58 Cal.App.3d 724, 735.  “One must not change his purpose to 

the injury of another.”  R. J. Kuhl Corp. v. Sullivan (1993) 13 Cal.App.4th 1589, 

1602, quoting Cal. Civ. Code §3512. 

In Carruth v. City of Madera (1965) 233 Cal.App.2d 688, 695, the City 

argued that “what was good for the people of Madera in 1947, when there was a 

shortage of building lots within the city and the need for housing was critical, no 

longer obtained in 1960 when plaintiff demanded fulfillment of the contract.”  The 

court responded, “Granting the assertion is correct, it is not a ground for voiding a 

contract valid when made….”  Id. at 695-96. 

 As described below, the City desperately wanted the LDA in 2004, but as 

the City Council gained new members opposed to a casino and payments received 

by the City under the LDA relieved financial pressures, the City changed its mind 

and no longer cared to honor its contractual obligations.   

When the City decided to approve the LDA in 2004, it expressly made 

findings that “the citizens of the City and its neighboring communities will 

strongly benefit from” the casino project economically and non-economically.  ER 

421-422.  The Mayor at the time, Irma Anderson, praised the project to the 

Governor of California as “perhaps the most important development project that 

Richmond has entertained in recent years.... The construction and operation of the 
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Project will provide the City of Richmond with thousands of direct and indirect 

jobs, and given the current needs of Richmond and surrounding East Bay 

communities, the revenues and jobs the project will generate will provide a critical 

stimulus to the local and regional economies.”  ER 472. 

Councilmember Butt recounted that, “When the LDA for this project was 

approved by the City Council in 2004, it was a different economy.  The rate of 

appreciation … for real estate was at an all time high….”  ER 379.  “Even in the 

go-go economy of that time … , only one proposal was financially credible – the 

proposal by Upstream for a destination resort that included a casino.”  ER 377.   

The LDA, with its immediate injection of millions of dollars into the City’s 

treasury, was especially attractive given “the City’s pressing need for cash to build, 

repair, and refurbish its assets.”  ER 430.  Councilmember Butt identified 

“Richmond’s huge backlog of capital projects, including a rehabilitated City Hall[,] 

over $200 million of street repairs [that] loom[ed] large” and “the approximately 

10% unemployment in Richmond’s flatlands” that would benefit from the LDA.  

ER 426.  A casino would satisfy the City’s “need for a continuing source of 

revenue” as it was anticipated to generate revenues to the City “in excess of $350 

million” over 20 years.  ER 431, 435. 

The City’s concern that the various federal and state approvals necessary for 

a casino may not materialize was allayed by Appellants’ “willing[ness] to quickly 
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switch to a development model that more closely resembles the mixed use alternate 

of the Reuse Plan....”  ER 426.  As City Manager Batchelor assured the City 

Council, “Upstream has provided a backup development plan should they be 

unable to obtain the needed approvals to build a casino.  The backup plan replaces 

the casino with 800 units of multi-family housing, still maintaining the resort, retail 

and hotel elements of the proposal.”  ER 436.  While not as lucrative for the City, 

the backup plan was still expected to “generate a revenue stream” (ER 431) but did 

not present the uncertainty of a casino.  “[I]t is important to point out”, Batchelor 

emphasized, “that although there is no assurance that a casino will be built, the 

approvals required for the backup proposal reside primarily within the City.”  ER 

431.  The City “strongly” supported the casino project (ER 467) and continued to 

do so for a number of years (ER 65 (FAC 78)). 

Over time, however, the City underwent changes in its personnel and policy 

and changed its mind about going through with its obligations under the LDA.  ER 

66 (FAC 78).  Having received millions in deposits as well as other benefits 

procured by Appellants over a four-year period under the LDA, the City was less 

motivated by the financial pressures it faced in 2004, and Appellants’ Project 

became less appealing for various reasons.  As Councilmember Butt described in 

November 2009, “Although the City’s monetary rewards for approving this project 

may have loomed large in the beginning, they are being dwarfed by subsequent 
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settlements with litigators and the County that have no dog in this fight.  The City 

was the first to deal and will be the most affected by the project but is winding up 

with the neck, as we southern fried chicken eaters used to say.  What we want is a 

nice piece of that breast meat, including the wishbone.”  ER 381. 

By January 2010, a casino was “at odds” with Richmond’s “newly updated 

General Plan”.  ER 347.  Mayor McLaughlin noted, “The majority of our soon-to-

be new City Council has stated their opposition to a casino at Pt. Molate.”  ER 259.  

Vice Mayor Ritterman expressed his view that a casino is “going to change our 

area in ways that we’re not going to like in the future. …. I just can’t in my good 

conscience come down on the side of saying that I think a casino complex is going 

to be what’s best for Richmond in the future.”  ER 362 (Transcript at 124:10-

125:1).    

As a result, the City no longer wanted to be bound by the LDA and sought 

ways to terminate Appellants’ contractual rights so the City could be free to 

consider proposals from other developers.  Toward this end, the City interfered 

with Appellants’ performance under the LDA and conceived a calculated “process” 

to “formally invalidate the LDA” so as to minimize any legal challenge by 

Appellants.  This “process” involved issuing a Resolution to discontinue 

consideration of a casino on pretextual grounds, declaring a casino “not legally 

permitted” because the City had disapproved it, and then engaging in a sham 
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negotiation with no intention of coming to terms with Appellants on an Alternative 

Proposal.  By getting rid of Appellants along with the casino, the City could take 

advantage of the $17.14 million paid in deposits as well as the other substantial 

benefits secured for the City’s benefit by Appellants under the LDA.   

As discussed below, Appellants alleged or could allege the City breached the 

implied covenant of good faith and fair dealing as well as express terms of the 

LDA.  “Implied covenants are as effective components of an agreement as those 

covenants that are express.”  McNeary-Calloway v. JP Morgan Chase Bank, N.A. 

(N.D. Cal. 2012) 863 F.Supp.2d 928, 955, superceded by statute on other grounds 

as stated in Cannon v. Wells Fargo Bank. N.A. (N.D. Cal. 2013) 2013 WL 3388222.   

2.   Appellants Can Allege The City Breached The Covenant Of Good 
Faith And Fair Dealing In At Least Four Ways. 

“Every contract imposes upon each party a duty of good faith and fair 

dealing in its performance and its enforcement.”  Carma Developers, Inc. v. 

Marathon Development California, Inc. (1992) 2 Cal.4th 342, 371.  A 

government’s contract is no exception.  See Pasadena Live, LLC v. City of 

Pasadena (2004) 114 Cal.App.4th 1089, 1093; Ocean Services Corp. v. Ventura 

Port Dist. (1993) 15 Cal.App.4th 1762, 1781.   

“It is universally recognized the scope of conduct prohibited by the covenant 

of good faith is circumscribed by the purposes and express terms of the contract.”  

Carma, 2 Cal.4th at 373.  “It is of course a simple matter to determine whether 
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given conduct is within the bounds of a contract’s express terms.  For this it is 

enough that the conduct is either expressly permitted or at least not prohibited.  

Difficulty arises in deciding whether such conduct, though not prohibited, is 

nevertheless contrary to the contract’s purposes and the parties’ legitimate 

expectations.”  Id. 

“To begin with, breach of a specific provision of the contract is not a 

necessary prerequisite.  [Citation.]  Were it otherwise, the covenant would have no 

practical meaning, for any breach thereof would necessarily involve breach of 

some other term of the contract.  Nor is it necessary that the party’s conduct be 

dishonest.  Dishonesty presupposes subjective immorality; the covenant of good 

faith can be breached for objectively unreasonable conduct, regardless of the 

actor’s motive.”  Id.  “A party violates the covenant if it subjectively lacks belief in 

the validity of its act or if its conduct is objectively unreasonable.”  Id. at 372. 

“Good faith performance or enforcement of a contract emphasizes 

faithfulness to an agreed common purpose and consistency with the justified 

expectations of the other party”.  R. J. Kuhl, 13 Cal.App.4th at 1601 (emphasis 

added).  “Subterfuges and evasions violate the obligation of good faith in 

performance even though the actor believes his conduct to be justified.  But the 

obligation goes further: bad faith may be overt or may consist of inaction, and fair 

dealing may require more than honesty.  A complete catalogue of types of bad faith 
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is impossible, but the following types are among those which have been recognized 

in judicial decisions: evasion of the spirit of the bargain, lack of diligence and 

slacking off, willful rendering of imperfect performance, abuse of a power to 

specify terms, and interference with or failure to cooperate in the other party’s 

performance.”  Id. at 1601-1602. 

“[A]llegations which assert such a claim must show that the conduct of the 

defendant … demonstrates a failure or refusal to discharge contractual 

responsibilities, prompted not by an honest mistake, bad judgment or negligence 

but rather by a conscious and deliberate act, which unfairly frustrates the agreed 

common purposes and disappoints the reasonable expectations of the other party 

thereby depriving that party of the benefits of the agreement.”  Careau & Co. v. 

Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395. 

“The issue of whether the implied covenant of good faith and fair 

dealing has been breached is ordinarily ‘a question of fact unless only one 

inference [can] be drawn from the evidence.’”  Hicks v. E.T. Legg & Associates 

(2001) 89 Cal.App.4th 496, 509 (emphasis added).   

As discussed below, Appellants alleged or could allege sufficient facts 

showing the City engaged in bad faith by, among other things, (a) interfering with 

Appellants’ efforts to satisfy conditions of the LDA, (b) carrying out a calculated 

plan to formally invalidate the LDA, (c) disapproving a casino as a pretext to 
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deprive Appellants of benefits under the LDA, and (d) interpreting Section 2.8 of 

the LDA in a way the parties never intended to afford itself a right to declare a 

casino “not legally permitted” on the basis of the City’s own acts.   

a.  The City Interfered With Appellants’ Ability To Obtain A 
Timely And Favorable Indian Lands Determination, 
Thereby Preventing Appellants From Satisfying Conditions 
Of The LDA. 

It is self-evident that “[n]o one can take advantage of his own wrong.”  Cal. 

Civ. Code §3517.  “One who makes impossible the performance or happening of 

the condition precedent upon which his liability by the terms of the contract is 

made to depend, cannot avail himself of its non-performance.”  Pacific Venture 

Corp. v. Huey (1940) 15 Cal.2d 711, 717 (internal quotes omitted).  “Each party to 

a contract impliedly agrees not to prevent the other party from performing or to 

render performance impossible by any act of his own.  [Citation.]  Prevention of 

performance is equivalent to repudiation.”  Orton v. Embassy Realty Associates 

(1949) 91 Cal.App.2d 434, 438 (internal quotes omitted). 

As discussed below, the City breached its implied agreement not to prevent 

Appellants’ performance when it interfered with Appellants’ satisfaction of 

contract conditions requiring federal approvals for a casino.   

The parties entered into the LDA with the express “intent and understanding 

that [the Property] will subsequently be taken into trust by the United States for the 

benefit of the Tribe”.  ER 467.  As the City recited in approving the LDA, “if the 
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United States were to take the Property into trust for the benefit of the Tribe, the 

Property would be considered ‘restored lands’ eligible for gaming....”  ER 468.    

To carry out this common purpose, Section 7.1 of the LDA required as a 

condition of closing that Appellants obtain all approvals from the federal Bureau of 

Indian Affairs (“BIA”), including approval for placement of the Property into trust.  

ER 554-555 (LDA §7.1).  A favorable Indian Lands Determination from the BIA 

was a prerequisite to the Tribe’s ability to submit its trust application.  ER 358 

(Transcript at 22:12-22).   

 Although these conditions could be “waived” by Appellants (ER 554 (LDA 

§7.1)), the practical effect of their non-occurrence was that the parties would be 

unable to reach the ultimate goal and common purpose of the LDA – transfer of the 

Property into trust for the benefit of the Tribe to enable operation of a casino.  

At the time the City approved the LDA, the City “strongly support[ed]” 

having the Property taken into trust for the benefit of the Tribe (ER 421-422), and 

Appellants reasonably expected to continue receiving the City’s support.  In 

approving the LDA, the City directed the “Mayor, Vice-Mayor, City Manager, the 

City Treasurer or any designee thereof … to cooperate with the Tribe in 

providing correspondence related to the Project, the Property or any of the 

transactions contemplated herein to other governmental agencies, including but not 

limited to the State of California, the office of the Governor of the State of 
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California, the State Lands Commission, the San Francisco Bay Conservation and 

Development Commission, the Department of the Navy, the Bureau of Indian 

Affairs, the National Indian Gaming Commission and the County of Contra Costa.”  

ER 424 (emphasis added). 

The City also had a contractual obligation to support the trust application, as 

set forth in Section 2.7 of the LDA: 

Support for Trust Application.  In consideration for the 
obligations undertaken by the Developer herein, upon 
Developer’s request the City shall provide 
correspondence to the BIA, and to the Governor of the 
State of California, and the County of Contra Costa 
which supports the application of the Tribe to the United 
States and requests that the United States to take the 
Property into trust for the benefit of the Tribe, and 
respond to inquiries about the Tribe’s trust application 
from the BIA, the State of California and the County of 
Contra Costa in a manner that is consistent with the 
intent of this Agreement. …. 

ER 545 (LDA §2.7).   

While the City’s obligation under Section 2.7 did not kick in unless the City 

decided to approve a casino (ER 396 (CESP Settlement Agreement at 4:6-10)), the 

City was nonetheless bound by the implied covenant not to interfere with 

Appellants’ efforts to obtain federal approvals.   

As shown below, Appellants alleged or could allege that the City’s 

interference not only delayed the BIA’s Indian Lands Determination to Appellants’ 

detriment, it also caused the BIA to reverse its initially favorable determination. 
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 In 2008, City officials met with the Department of the Interior (“DOI”) in 

Washington, D.C. in furtherance of the Tribe’s application.  After that meeting, 

City officials told Appellants that the DOI would approve the Tribe’s application 

so long as the Contra Costa County Board of Supervisors approved the project.  ER 

65 (FAC 77). 

Around January 2009, the BIA had prepared but not yet released an Indian 

Lands Determination favorable to the Tribe.5  ER 53 (FAC 31).  George Skibine, 

then Acting Deputy Assistant Secretary for Policy and Economic Development, 

orally announced publicly at a meeting of the Federal Bar Association, that the 

Department would be issuing such a determination.  Id.  

In short, after four years of hard work and lots of money being paid to the 

City as deposits for the purchase of the Property, the parties were very close to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 After the federal defendants produced the draft positive Indian Lands 
Determination (ER 736 (Dkt. No. 70-11)), they filed a motion for return of the 
same as inadvertently disclosed.  ER 732 (Dkt. No. 105).  On August 23, 2013, 
Magistrate Judge Kandis Westmore denied the federal defendants’ motion for 
return of the BIA’s draft positive Indian Lands Determination, ruling that it was 
not protected by any privileges.  ER 137-145.  On September 6, 2013, the federal 
defendants filed a motion for relief from Magistrate Judge Westmore’s pre-trial 
order.  ER 726 (Dkt. No. 188).  On December 13, 2013, the District Court issued 
its Order Granting Motion for Relief from Non-Dispositive Order of Magistrate 
Judge and Granting Motion to Compel the Return of An Inadvertently Released 
Document.  ER 123-136.  In reversing the Magistrate Judge, the District Court 
ruled that the draft positive Indian Lands Determination was privileged.  ER 136.  
This ruling may be the subject of appeal by the Tribe after resolution of the Tribe’s 
claims against the federal defendants, which claims are stayed pending resolution 
of this appeal.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
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obtaining the federal approvals that were a prerequisite to transferring the land into 

trust for the Tribe – that is, until the City changed its mind about going forward 

and instead began efforts to scuttle the deal.  

Beginning around 2009, the City consciously and deliberately embarked on 

a campaign, spearheaded by Mayor McLaughlin, to block the favorable Indian 

Lands Determination.  Some of the City’s actions are described as follows. 

On or about November 9, 2009 (five years after the parties entered into the 

LDA), Mayor McLaughlin, in her official capacity as Mayor of Richmond, wrote 

to Contra Costa County Board of Supervisors dissuading them from entering into 

an agreement with the Tribe, which would demonstrate to the BIA that the Tribe’s 

application did not have the support of the County.  ER 385.  As explained in the 

attached letter from Stand Up For California!, endorsed by the Mayor, “greater 

weight is given to concerns raised by state and local governments” and “any 

application lacking agreements with affected local governments weighs heavily 

against granting the application”.  ER 384-4. 

On June 1, 2010 (two weeks after the City granted Appellants an extension 

via the Sixth Amendment to the LDA), the Mayor lobbied Senators Feinstein, 

Boxer, Reid, Ensign and Schumer to block the favorable Indian Lands 

Determination.  ER 322 & ER 66 (FAC 80).  The Mayor endorsed a letter from 

Stand Up for California! asking the Senators to “contact the Secretary and the 
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Solicitor’s office to express your opposition to the Point Molate Indian Lands 

Determination …. The Secretary of Interior [BIA] should not merely ‘hold’ a 

decision on Pt. Molate.  The Secretary should issue a final decision that Pt. Molate 

is not restored lands.”  ER 319.  “If Richmond is to develop Pt. Molate for the 

public good, a final negative Indian Lands Determination needs to be published so 

the City can move on after 6 years to a different project.”  Id. 

In July 2010, long before the FEIR was issued,6 the City Council voted to 

place a non-binding advisory measure, Measure U, on the November ballot asking 

voters to decide: “Shall the City of Richmond approve a project including a casino 

at Pt. Molate…?”  ER 280.  The Mayor was confident the voters would vote “No” 

to a casino, as she reported: “Polling in Richmond shows the voters oppose a 

casino in its majority; thousands of Richmond residents have signed cards 

opposing the casino. …. At a recent council hearing, citizen opposition to the 

project was two to one, a tally of recent calls coming in to Richmond city hall from 

March 1 to April 16 showed 768 in opposition with only 64 in support.  Grass roots 

groups are calling on the city to abandon this casino project….”  ER 274.  To 

ensure the defeat of Measure U, Mayor McLaughlin and Vice Mayor Ritterman 

joined others in authoring vociferous arguments against Measure U.  ER 265-266.   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6 The FEIR was released February 10, 2011.  ER 236. 
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While the City ostensibly voted to put Measure U on the ballot to “obtain 

additional community input concerning future uses at Pt. Molate” “[c]onsistent 

with the LDA and Settlement Agreement” (ER 280), the City in fact sought to 

exploit Measure U to further its campaign to block the favorable Indian Lands 

Determination.   

On July 29, 2010, the Mayor wrote to Senators Boxer and Feinstein, and 

Representatives Miller and Garamendi, seeking their “assistance in asking the 

[BIA] to delay any lands determination or fee to trust application for [the Tribe] 

until the outcome of our City’s advisory vote and local approval process.”  ER 

278 (emphasis added).  In order to justify the requested delay, the Mayor 

represented that “federal approvals for a trust land acquisition or a tribal casino” 

would not be “relevant” until after the City “sold the property to Upstream, 

approved a casino development plan, [and] approved an [EIR].”  ER 277.  To the 

contrary, however, “the City had made a decision to wait until the [BIA] made its 

determination on up or down on giving title to the Indian tribe and that that 

actually was going to happen first before the Council actually looked at the casino 

options in the EIR.”  ER 248 (Transcript at 53:10-16).  So, in fact, the BIA’s 

determination was relevant to the City’s decision.   

On November 22, 2010, Mayor McLaughlin again wrote to Senators Boxer 

and Feinstein, and Representatives Garamendi and Miller, updating them on the 
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results of Measure U: “The voters of Richmond did indeed defeat [Measure U] on 

November 2, 2010, with a 58.73% opposition vote.  It is clear that the voters of 

Richmond are opposed to a casino at Pt. Molate. ….  [¶]  Because the [BIA] is 

required to consider local actions and approvals … the outcome of this 

advisory measure in opposition to a casino at Pt. Molate should inform any 

federal decisions.  [¶]  Therefore, I seek your assistance in stating clearly to the 

[BIA] that the voters of the City of Richmond have spoken.”  ER 259-260 

(emphasis added). 

Thus, the City not only abused its power to put Measure U on the ballot so it 

could exploit Measure U to first delay and then block the favorable Indian Lands 

Determination, the City also ensured that no Indian Lands Determination would be 

issued before the City rendered its decision on the Project.  The City then seized on 

the BIA’s delay engendered by its own wrongdoing to support its April 5, 2011 

Resolution to discontinue consideration of a casino.  ER 477. 

The City’s campaign to block the favorable Indian Lands Determination and 

the City’s disapproval of a casino further succeeded in convincing the BIA to 

change its initially favorable decision.  ER 67 (FAC 82).  By letter dated 

September 1, 2011, the BIA advised the Tribe that it had determined that the 

Property does not qualify as restored lands of the Tribe and that the Property would 

not be eligible for gaming.  ER 189.  As a result, Appellants had no choice but to 
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concede that a casino was “not legally permitted” under Section 2.8 of the LDA 

and attempted to mitigate their damages.  See Section VII.A.2.c. (p. 46), infra. 

At a minimum, Appellants have stated a claim that the City’s conduct 

breached the covenant of good faith and fair dealing.  Subjectively, Mayor 

McLaughlin lacked belief in the validity of her justification to delay an Indian 

Lands Determination, knowing the BIA’s delay would be prejudicial to Appellants.  

More importantly, the City’s conduct was objectively unreasonable where the City 

consciously and deliberately interfered with Appellants’ ability to satisfy 

conditions of the LDA and then seized upon Appellants’ inability to do so as a 

ground for disapproval.  The City unfairly frustrated the agreed common purpose 

of the LDA to have the United States take the Property into trust for the benefit of 

the Tribe and disappointed Appellants’ reasonable expectations that the City would 

continue to support Appellants’ efforts toward that end, or at the very least, refrain 

from actively sabotaging Appellants’ performance.   

b. The City Conceived And Pursued A Calculated Plan To 
Terminate Appellants’ Rights Under The LDA. 

The covenant of good faith and fair dealing requires that “neither party will 

do anything which injures the right of the other to receive the benefits of the 

agreement.”  Bleecher v. Conte (1981) 29 Cal.3d 345, 350.  “Any other 

construction would be tantamount to a ‘license to steal’ and absolve [the 

government agency] from liability for conduct which would make the very contract 
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itself and the security mentioned therein wholly valueless.”  Ocean Services, 15 

Cal.App.4th at 1781. 

In contravention of the implied covenant, and concurrently with the City’s 

efforts to frustrate Appellants’ performance under the LDA, the City deprived 

Appellants of contract benefits by disregarding Appellants’ rights under the LDA, 

exploiting opportunities to secure additional gains from Appellants, actively 

seeking ways to invalidate the LDA, and ultimately carrying out its plan to 

terminate Appellants’ rights.   

City Council members opposed to a casino acted as if the City had no 

binding contract with Appellants.  Mayor McLaughlin brazenly pursued her 

agenda “to explore various development alternatives (apart from the Upstream 

proposal) for the Pt. Molate site. …. I feel strongly that we must have an 

opportunity to weigh the relative costs and benefits of various development 

alternatives if we are to rise from this economic downturn.”  ER 327-328.    

Accordingly, McLaughlin “put[] a proposal forward with another developer”.  ER 

254 (Transcript at 103:24-25).  A speaker at a council meeting observed that 

“many members of the Council have voiced their desire to simply kill whatever 

Upstream proposes”.  ER 251 (Transcript at 89:10-12). 

The City considered refusing to extend the LDA.  Mayor McLaughlin urged, 

“if we let the LDA expire, we would have, certainly, the strongest case for … any 
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kind of legal challenge that might come….”  ER 337 (Transcript at 18:25-19:2).  

McLaughlin asserted “this project should just be allowed to die and open up the 

bidding ….”  ER 345 (Transcript at 88:3-5).   

Councilmember Butt lost confidence in Upstream (ER 361 (Transcript at 

115:1-3)) and refused to continue supporting the Project unless the City could 

secure additional gains (ER 381).   He evaluated various maneuvers the City could 

employ to force Appellants to consent to modifications.  ER 379-381.  See 

Allapattah Services, Inc. v. Exxon Corp. (S.D. Fla. 1999) 61 F.Supp.2d 1308, 1319 

(“Bad faith occurs when a party acts to exploit changing economic conditions to 

secure gains that exceed those reasonably expected at the time of contracting.”) 

In 2009, the City began in earnest to develop a plan that would allow it to 

pursue deals with other developers while minimizing the risk of a lawsuit by 

Appellants.  Meanwhile, the City continued to encourage Appellants’ performance 

not only by granting four more extensions of the LDA in 2010 (ER 675-685), but 

also by accepting the millions of dollars in deposits and other benefits Appellants 

provided under the mistaken belief the City still intended to honor the LDA. 

On August 18, 2009, Councilmember Butt sought a legal opinion from the 

City Attorney as to whether “the City has unfettered discretion to convey or not 

convey the property to Upstream regardless of whether or not the EIS/EIR is 

certified?”  ER 386.  Butt also asked, “is there any restriction or prohibition for 
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[the City] to discuss potential agreements with parties other than Upstream?”  ER 

387. 

Dissatisfied with the City Attorney’s “narrow” interpretation that would 

require the City to “hew very closely to the LDA and its collateral documents, or [] 

risk litigation from Upstream for failing to show good faith and fair dealing”, on 

December 13, 2009, Councilmember Butt turned to the Attorney General who had 

drafted the CESP Settlement Agreement (which the parties executed three years 

earlier in January 2006 (ER 393)), asking her to confirm that it gave the City “a 

clean slate.”  ER 369, 371.  Butt complained that the City Attorney’s narrow 

interpretation meant “we have almost no grounds under which we can reject the 

original Services Agreement or seek to have it modified without risking a legal 

challenge from Upstream.”  ER 373. 

On December 15, 2009, the Attorney General responded, “the Settlement 

Agreement was designed to create a ‘blank slate’ so that the City could comply 

with CEQA.”  ER 366. 

Dissatisfied that the Attorney General’s response did not provide the 

answers it was looking for, the City continued to press the Attorney General for 

information to help it set up its effort to invalidate the LDA.  On May 4, 2010, 

Mayor McLaughlin asked the Attorney General to “verify” that “we should be able 

to explore other proposals totally distinct from the Upstream proposal”, i.e., 
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“alternatives not proposed in the DEIR/DEIS for the Upstream project and not 

coming from Upstream.”  ER 331. 

On May 24, 2010, six days after the parties signed the Sixth Amendment 

extending the LDA for another year, Mayor McLaughlin made a more detailed 

request to the Attorney General on how the City could consider alternative projects 

“without Upstream involvement”.  ER 324-325.  She specifically wanted to know, 

“would there be some kind of process we would need to go through to formally 

invalidate the LDA before taking up a new and separate EIR?”  ER 325 (emphasis 

added). 

At the City Council meeting of December 7, 2010, it was apparent the City 

had in fact orchestrated in concert with counsel a plan to “formally invalidate the 

LDA”.  The City had had discussions with counsel in “closed session” regarding 

the “road map” or “process that … could be followed that would procedurally be 

correct” to reject the casino and alternative proposal by Upstream.  ER 253 

(Transcript at 99:17-100:24).  Following this process would allow the City to “get 

to that point” where the City would have “an opportunity for other proposals to be 

considered by the Council”.  Id.  

A key component of the “process” to “formally invalidate the LDA” was to 

declare a casino “not legally permitted.”  ER 345 (Transcript at 86:2-8).  As 

counsel explained, “If the City disapproves the Project, the development of 
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gaming uses would not be ‘legally permitted,’ and the alternative proposal 

process would be triggered, specifically Section 2.8. …[T]he City would be 

relieved of its obligation to convey the property to Upstream only after the City 

Council disapproved the project and the 120-day negotiation process with 

respect to an alternate proposal is unsuccessful.”  ER 369-370 (emphasis added).  

In accordance with this “procedurally [] correct” “process,” the City passed 

its Resolution to discontinue consideration of a casino, so that it could declare a 

casino “not legally permitted.”  ER 67 (FAC 83).  See Section VII.A.2.c. (p. 97) 

and VII.A.2.d. (p. 64), infra.  The City then engaged in a sham negotiation under 

Section 2.8 to ensure an “unsuccessful” negotiation.  ER 67 (FAC 84).  See Section 

VII.A.3.a.i. (p. 70), infra. 

While the City was paying lip service to “good faith” under Section 2.8, the 

City was actively preparing a declaratory relief action against Appellants, which it 

filed shortly after Appellants submitted their Alternative Proposal, in a further 

effort to terminate Appellants’ rights under the LDA.  ER 71-74 (FAC 95-98).  In 

other words, at the same time the City was ostensibly “negotiating in good faith”, it 

was in fact working in private with its counsel to seek a judicial declaration that it 

had no further obligations under the LDA.  Such actions by the City certainly were 

contrary to the spirit of the bargain, and are sufficient to state a claim for breach of 
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the LDA against the City, as exemplified by Mammoth Lakes Land Acquisition, 

LLC v. Town of Mammoth Lakes (2010) 191 Cal.App.4th 435. 

In Mammoth Lakes, the developer complained that “the Town refused to 

move forward on the hotel/condominium project, refused to cooperate, until the 

FAA’s concerns were resolved, which was not a condition in the Development 

Agreement.”  191 Cal.App.4th at 456.  Evidence showed that the Town “asked the 

FAA to help the Town ‘get rid of Hot Creek,’ referring to the hotel/condominium 

project,” because it was “inconsistent with the Town’s goals” (id. at 449);  “Town 

officials professed willingness to work with the Developer to resolve the FAA 

issues” but in private sought to “hammer Hot Creek—we will not approve an 

inconsistent project and we will renegotiate land disposal” (id. at 450); the Town 

conspired with the FAA to “jointly investigate (with our respective legal counsels) 

what means we have to unilaterally eliminate this clause, along with the legal and 

financial implications of doing so” (id. at 451); and the Town discussed 

“alternatives to eliminate the Hot Creek option”, including seeking declaratory 

relief (id.).  Such actions amounted to “an actionable repudiation” of the contract.  

Id. at 464.  The court disagreed with the Town’s assertion that it was acting in 

good faith, stating: “While asserting that the Town was willing to abide by the 

terms of the Development Agreement, town officials were actively working with 
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the FAA to terminate the Developer’s right under the Development Agreement to 

build the hotel/condominium project.”  Id. at 468. 

What the City did here, as alleged at the pleading stage, went far beyond the 

actions of the Town of Mammoth Lakes that constituted a breach of contract.  Here, 

Appellants sufficiently alleged or could allege the City breached the implied 

covenant by its deliberate and calculated efforts to terminate Appellants’ rights 

under the LDA thereby depriving Appellants of its benefits.  The District Court’s 

erroneous dismissal of the case at the pleading stage must be reversed to allow this 

matter to be fairly and fully resolved on the merits. 

c. The City Disapproved A Casino Under The Guise Of 
“Exercising” Its Discretion Under The Agreements, In 
Furtherance Of Its Plan To Deprive Appellants Of Benefits. 

Appellants do not contend that the City had no discretion to disapprove a 

casino.  To the contrary, Appellants recognize the City had such discretion under 

both the LDA and CESP Settlement Agreement, and expressly so alleged.  ER 57 

(FAC 49).  Appellants’ claim is based on the allegation that the City exercised its 

discretion for an improper purpose not contemplated by the agreements.  ER 67 

(FAC 83). 

The District Court, however, ruled that the City was justified in 

disapproving a casino because it had “broad discretion” expressly granted under 

the agreements, and the implied covenant “cannot be used to limit the exercise of 
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that discretion.”  ER 32 (Order at 18:26-27).  In the context of this case, the 

District Court was wrong. 

“[B]road discretion is not unlimited discretion.”  McNeary-Calloway, 863 

F.Supp.2d at 956.  No matter how broad the language of the CESP Settlement 

Agreement may appear, it cannot objectively be read to afford the City a right to 

disapprove a casino for the bad faith purpose of depriving Appellants of benefits 

under the LDA. 

“[U]nder California law, one very significant restriction on what might 

otherwise be a party’s unfettered power to amend or terminate the agreement 

governing the parties’ relationship is the implied covenant of good faith and fair 

dealing.  [Citation.]  The covenant operates ‘as a supplement to the express 

contractual covenants, to prevent a contracting party from engaging in conduct 

which (while not technically transgressing the express covenants) frustrates the 

other party’s rights to the benefits of the contract.’”  Cobb v. Ironwood Country 

Club (2015) 233 Cal.App.4th 960, 965-66 (italics in original). 

“The covenant of good faith finds particular application in situations 

where one party is invested with a discretionary power affecting the rights of 

another.  Such power must be exercised in good faith.”  Carma, 2 Cal.4th at 372 

(emphasis added).  Thus, it must be exercised “for any purpose within the 

reasonable contemplation of the parties at the time of formation—to capture 
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opportunities that were preserved upon entering the contract, interpreted 

objectively.”  Id. 

“Because the breach of the implied covenant arises only when the other 

party has acted consistent with the contract’s literal terms,” “a party’s 

performance under a contract may breach that implied covenant even though that 

performance does not violate a pertinent express term.”  McNeary-Calloway, 863 

F.Supp.2d at 955 (emphasis added); see Schoolcraft v. Ross (1978) 81 Cal.App.3d 

75, 80–81 (while beneficiary’s choice was permitted by express terms of trust deed, 

choice was made in bad faith and deprived trustor of contract benefits). 

Here, Appellants alleged or could allege that the City breached the implied 

covenant by disapproving a casino in order to deprive Appellants of benefits under 

the LDA and take advantage of deposits and other benefits Appellants provided to 

advance the Project.  Allowing the City’s conduct, simply because it was 

consistent with the LDA’s literal terms, effects a forfeiture contrary to public 

policy. 

i. The Reasonable Contemplation Of The Parties Was 
That The City Would Exercise Its Discretion Only 
For The Purpose Of CEQA Compliance. 

The grant of discretion to the City is found in Section 2.2 of the LDA 

entitled “Environmental Documentation”.  Pursuant to Section 2.2(a),  
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Developer is required to process all its development 
applications for review by City staff to determine 
compliance with any environmental or other 
discretionary review that complies with the process 
set out in CEQA…. No final determination is made at 
this time as to the scope and nature of the Project.  Such 
final determination will be made after consideration of 
the CEQA … review process … and may include “no 
project” or “reduced project” alternatives.  Developer 
shall not receive any refund of the Non-refundable 
Consideration if this Project is disapproved…or if the 
Project otherwise becomes legally … infeasible. 

ER 543 (LDA §2.2(a)). 

In December 2004, one month after the LDA was executed, CESP filed the 

CESP Action against the City and Upstream seeking to set aside the LDA, alleging 

that the City “committed a prejudicial abuse of discretion [under CEQA], in that 

they considered and approved the LDA without undertaking an analysis of the 

potential environmental impacts of the Project as required by CEQA.”  ER 495, 

502, 503.  The California Attorney General intervened likewise alleging the City 

“chose one potential use to the exclusion of all other alternatives” in violation of 

CEQA.  ER 484, 486.   

As framed by the City, the “sole CEQA issued presented” by the CESP 

Action was whether the City’s approval of the LDA “constitutes a ‘project 

approval’ as defined by CEQA.”  ER 410. 

While that issue was not resolved on the merits, on January 23, 2006, the 

parties entered into the CESP Settlement Agreement, which states in relevant part:  
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The City retains its discretion to select any alternative use 
or non-use of the Point Molate site that was open to it 
before approval and execution of the LDA, including, but 
not limited to, alternatives that do not involve: a gaming 
and/or entertainment complex or the Project or 
Alternative Proposal.  The LDA in no way restricts such 
discretion. 

ER 395 (CESP Settlement Agreement ¶1a).    

“In California, interpretation of a settlement agreement is governed by 

contract principles.”  Howard v. Am. Online Inc. (9th Cir. 2000), 208 F.3d 741, 

747.  While the CESP Settlement Agreement was intended to assure CESP that the 

City retained discretion to consider alternatives not specified in the LDA, the scope 

of that discretion “is not to be examined in a vacuum.”  Carma, 2 Cal.4th at 360.  

The Court “must consider the circumstances under which it is applied.”  Id.  As 

discussed below, the CESP Settlement Agreement did not expand the City’s 

discretion under the LDA or eliminate the implied covenant.  

At the time the CESP Settlement Agreement was made, the parties thereto 

submitted declarations stating their understanding and intent that the CESP 

Settlement Agreement did not modify the LDA, but merely confirmed the City  
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retained discretion under CEQA whether to approve the Project.7  ER 104-107, 

118-122.  For instance, on May 1, 2006, the City submitted the Declaration of City 

Manager Bill Lindsay for this purpose: 

It was also the City’s intent and understanding that the 
only effect of the Settlement Agreement was to achieve 
dismissal of this lawsuit and that the Settlement 
Agreement did not alter the legal effect of the LDA or 
the City’s or Upstream’s obligations under the LDA. 
… 

Even though Petitioner’s CEQA claims are frivolous, the 
City settled the case on nuisance-value terms.  The City 
hopes and trusts that the Attorney General’s office has 
learned from this case that disposition agreements of the 
type used here are important, legal tools to achieve much 
needed redevelopment in urban areas that most need it 
and where, therefore, it is most difficult to attract capable 
developers. 

 
ER 62-63 (FAC 69); ER 118-122. 

The City Council voted to approve the CESP Settlement Agreement 

precisely because “it did not result in any change to the … approved [LDA]”.  ER 

407 (Transcript at 4:16-20).  Lindsay confirmed a Councilmember’s understanding 

that “this agreement is that we just … restated to them that we’re going to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 The District Court erred in refusing to allow Appellants to amend their complaint 
to add allegations setting forth the content of these Declarations clearly showing 
the parties understood and intended the language in the CESP Settlement 
Agreement was only to confirm the City retained its discretion under CEQA, but 
not to eviscerate the City’s obligation under the LDA to exercise its discretion and 
otherwise act in good faith. 

  Case: 15-15221, 08/07/2015, ID: 9639581, DktEntry: 21-2, Page 69 of 142



!

 &#!

complete an EIR, which we were doing anyway.”  ER 407-408 (Transcript at 4:23-

5:4).   

A party’s conduct subsequent to the formation of a contract may be looked 

upon to determine the meaning of disputed contractual terms.  Oceanside 84, Ltd. v. 

Fidelity Federal Bank (1997) 56 Cal.App.4th 1441, 1449.  “[I]n all cases where the 

terms of their contract, or the language they employ, raises a question of doubtful 

construction, and it appears that the parties themselves have practically interpreted 

their contract, the courts will follow that practical construction.  It is to be assumed 

that parties to a contract best know what was meant by its terms, and are the least 

liable to be mistaken as to its intention; that each party is alert to his own interests, 

and to insistence on his rights, and that whatever is done by the parties 

contemporaneously with the execution of the contract is done under its terms as 

they understood and intended it should be.  Parties are far less liable to have 

been mistaken as to the intention of their contract during the period while 

harmonious and practical construction reflects that intention, than they are 

when subsequent differences have impelled them to resort to law * * *.  The 

law, however, recognizes the practical construction of a contract as the best 

evidence of what was intended by its provisions.”  Cutter Laboratories, Inc. v. 

Twining (1963) 221 Cal.App.2d 302, 312 (emphasis added). 
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The City’s practical construction of the CESP Settlement Agreement during 

the period while the parties were harmonious shows the CESP Settlement 

Agreement was never intended to expand the discretion set forth in the LDA or 

eliminate the implied covenant,8 and certainly was not intended to authorize the 

City to act in bad faith by actively undermining Appellants’ performance and the 

purpose and intent of the LDA.  Interpreted objectively, the purpose for granting 

the City discretion to make a final determination was to ensure the City fully 

complied with the environmental objectives of CEQA.   

As Appellants alleged and as discussed below, the City chose to disapprove 

a casino, not because it had legitimate CEQA concerns, but rather as a pretext to 

further its plan to “formally invalidate the LDA” and thereby keep the $17.14 

million in deposits and other benefits advanced by Appellants.  This is a breach of 

the LDA, not a violation of CEQA. 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 The implied covenant is not inconsistent with the discretion afforded by the 
CESP Settlement Agreement.  Even in the absence of the LDA, the City would not 
have had “unfettered discretion” under CEQA but “must act in accordance with 
state guidelines and the objectives of CEQA.”  Day v. City of Glendale (1975) 51 
Cal.App.3d 817, 822.  CEQA requires that the City act in good faith in deciding 
whether to approve a project.  City of Davis v. Coleman (9th Cir. 1975) 521 F.2d 
661, 676. 
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ii. “Findings” Contained In The City’s Resolution 
Reveal The Pretextual Nature Of The City’s Decision 
To Disapprove A Casino. 

The City issued its Resolution to discontinue consideration of a casino on 

April 5, 2011.  ER 475.  Appellants alleged or could allege that the City 

disapproved a casino under the guise of “exercising” its discretion under the LDA 

and CESP Settlement Agreement in order to conceal from Appellants the City’s 

true purpose, which was to carry out the first step in its plan to “formally invalidate 

the LDA”.  

 Pretext may be demonstrated by showing that the proffered reason had no 

basis in fact, the proffered reason did not actually motivate the decision, or, the 

proffered reason was insufficient to motivate the decision.  Villanueva v. City Of 

Colton (2008) 160 Cal.App.4th 1188, 1195.   

Pretext presents a factual issue.  Binder v. Aetna Life Ins. Co. (1999) 75 

Cal.App.4th 832, 858 (whether decision was “trivial, arbitrary or capricious, 

unrelated to business needs or goals, or pretextual” precluded summary judgment); 

Johnson v. United Cerebral Palsy/Spastic Children’s Foundation of Los Angeles 

and Ventura Counties (2009) 173 Cal.App.4th 740, 758 (“matters which by 

themselves will not constitute substantial evidence that defendant’s stated reason 

… was pretextual … when taken together, do constitute sufficient evidence to 

demonstrate a triable issue of fact”); Glaire v. La Lanne-Paris Health Spa, Inc. 
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(1974) 12 Cal.3d 915, 927 (“By sustaining the demurrer, the trial court precluded 

plaintiff from offering evidence to establish that defendants’ practice of 

discounting notes in fact operated to conceal the imposition of usurious interest 

charges, and in so doing the court clearly erred”). 

The City’s Resolution to discontinue consideration of a casino was 

ostensibly supported by a list of “findings” set forth therein.  ER 475-483.  These 

findings reveal that the City’s Resolution was pretextual because the City’s 

proffered reasons had no basis in fact or were otherwise insufficient to motivate the 

decision. 

For example, the City’s first “finding” – “Failure to Timely Obtain Federal 

Approvals” – was the result of the City’s own bad faith interference with and 

prevention of a timely and favorable Indian Lands Determination.  See Section 

VII.A.2.a. (p. 31), supra.  Had the City not interfered, Appellants expected to 

receive a favorable Indian Lands Determination as early as 2009. 

The City’s second “finding” – “Political Opposition at the Federal Level” – 

was also the product of the City’s efforts to lobby elected officials to oppose the 

casino.  As the Resolution pointed out, “It is unusual for members of Congress to 

weigh in on a specific development proposal or use.”  ER 477-478.  The only 

reason Senators did so was because the City had expressly asked them to in 

contravention of the City’s implied obligations under the LDA.  
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The City’s Resolution also relied on the defeat of Measure U as evidence of 

“Local Opposition to a Casino Use.”  ER 479-480.  However, it appears that at 

least some of the local opposition was created by the City’s deliberate efforts to 

fuel the controversy. 

For instance, in July 2009, Mayor McLaughlin, in her official capacity as 

Mayor of Richmond, authored an article in the Contra Costa Times condemning 

casinos and inviting the public to comment on the draft EIR.  The Mayor asserted 

that “the developments defined in this environmental report can be rejected and the 

‘no action’ alternative can be seen to be in the best interest of the Richmond 

community.”  ER 392 (emphasis added).  Mayor McLaughlin knew, however, that 

the “no action” alternative was not a viable option at all because a condition of the 

City’s acquisition of the Property from the Navy was that Pointe Molate be 

developed for the economic benefit of the City.  ER 459.  The “no action” 

alternative had already been rejected by the Navy because it “would not promote 

local economic development nor create jobs” and was therefore “inconsistent” with 

federal law.  ER 466.   

On September 28, 2004, a mere three weeks after the parties signed the LDA, 

Judge Paul Flinn issued an order denying Chevron’s application to enjoin the 

parties from proceeding with the LDA, and therein, expressly stated: “the Court 

finds that the federal Defense Base Closure and Realignment Act governs former 
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military base closure and reuse.  The Court finds that offering the Property for use 

for only park and recreational uses, would conflict with federal intent.”  ER 43. 

Furthermore, the City acknowledged it acquired the Property from the Navy 

“for the purpose of reuse and development pursuant to the [Reuse Plan] and not 

for any municipal purpose, and the City holds and will hold title to such 

property solely for the purpose of exchange and sale, and not for any 

municipal purpose”.  ER 421 (emphasis in original).  By encouraging the public 

to comment on the basis of mis-information, the Mayor could engender more 

public opposition to the casino, and again subjectively acted in bad faith. 

Mayor McLaughlin was not alone in the City’s efforts to inflame the public.  

In November 2010, Vice Mayor Ritterman conspired with Mayor McLaughlin and 

Councilmember Butt to “put out a statement which you can circulate on your E 

Forum Tom [Butt] and we can circulate to the RPA website asking folks to call and 

write to [Councilmember] Jim [Rogers] to let him know that any such dealing will 

result in a Recall Vote.  I think we should also ask folks with influence over any of 

the four to give them a call or write them a note.”  ER 258.  It was contrary to the 

spirit of the LDA for the City to conspire to inflate public opposition and 

intimidate Appellants’ supporters.    

Likewise, the City’s “finding” that a casino “Violates the Intent of 

Proposition 1A” could not have been made in good faith either, where it was 
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precisely the enactment of Proposition 1A that jump-started the City’s interest in 

gaming.  As the City explained in a court filing:  

At the time the Reuse Plan was drafted, Indian gaming 
was not legal in California, but in 2000 California voters 
passed Proposition 1A, a constitutional amendment 
which allowed California to grant Indian tribes the right 
to operate gaming facilities.  The City retained 
consultants to evaluate the feasibility of gaming with[in] 
City limits, ultimately receiving a report in June 2003 
entitled “Gaming Market Assessment, Economic and 
Social Impact Study.”  On May 29, 2003, the City issued 
a Request for Proposals from developers interested in 
developing the Reuse Plan for a destination resort which 
could include Indian gaming.  

ER 466.  By disapproving a casino on the basis of the very legislation that formed 

the underpinnings of the City’s Request for Proposals, the City frustrated 

Appellants’ ability “to capture opportunities that were preserved upon entering the 

contract….”  Carma, 2 Cal.4th at 372.  “The parties must be presumed to have 

contracted with reference to existing conditions which are known to them.”  

McCulloch v. Liguori (1948) 88 Cal.App.2d 366, 373.  It was bad faith for the City 

to give Proposition 1A a new and self-serving interpretation that was not within the 

reasonable contemplation of the parties at the time of contracting.  Proposition 1A 

could not have actually motivated the City’s decision.   

The above examples show triable issues of fact that preclude judgment at the 

pleading stage.  To the extent each of the City’s “findings” may individually have 

been insufficient to show pretext, when taken together they clearly present a triable 
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issue, especially where several of the City’s “findings” resulted from the City’s 

own wrongdoing. 

Finally, the fact that the City was not exercising its discretion to effect 

legitimate environmental objectives under CEQA is confirmed by the support of 

major environmental groups for the Project. 

On October 20, 2010, as a result of CESP’s second lawsuit, CESP wrote to 

the City: 

[CESP] and Sustainability, Parks, Recycling and Wildlife 
Legal Defense Fund (SPRAWLDEF) have spent over 
three years both litigating against and then in extensive 
negotiations over the proposed Upstream/Guidiville 
project at Point Molate.  This lengthy process has finally 
led to this Shoreline Protection Agreement (“Agreement”) 
that provides extraordinary benefits to the 
environment and to the Community of Richmond.  
This agreement and the negotiation process have the 
support of major environmental groups such as the 
Sierra Club and Golden Gate Audubon Society. 

…. [W]e conclude this project, on balance, offers an 
overwhelming host of environmental and community 
benefits causing CESP and SPRAWLDEF to withdraw 
their opposition to project approval. 

Our Agreement provides major funding for design, 
development, and maintenance of newly acquired 
shoreline parklands, and for habitat and recreational 
opportunities rarely seen.  What is most significant about 
the funding is that it goes far beyond what could be 
obtained by the City of Richmond through the 
environmental review and project approval process.  
The benefits contained in the Agreement exceed what 
can be achieved ordinarily in a CEQA lawsuit. 
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As you know, the City of Richmond is required to 
develop the Point Molate site pursuant to federal law 
regarding the closure and redevelopment of former 
military bases.  …. Alternatives to the Tribe’s 
proposed development would very likely have far 
greater detrimental impacts on the environment 
without providing the substantial funding for wildlife 
protection, recreation and jobs that are contained in this 
Shoreline Protection Agreement. 

As a result, we are removing our opposition to the 
approval process. 

ER 269-270 (emphasis added).    

On October 19, 2010, the Sierra Club likewise noted the “extraordinary 

benefits for the environment should the project be approved”, and emphasized the 

Project’s anticipated compliance with CEQA:  “The settlement further provides 

that the project proponents will work with CESP to ensure compliance with 

[CEQA and NEPA] and to ensure that mitigation measures for the project are 

implemented.”  The Sierra Club concluded: “Given the tremendous environmental 

benefits that the settlement provides for protection of wetlands and shoreline, the 

Sierra Club does not oppose the proposed development....”  ER 271-272. 

The environmental groups’ overwhelming support for the environmental 

benefits to be achieved by the Project shows the City was determined to disapprove 

a casino no matter what the actual environmental impacts were.  At a minimum, 

their stated support creates a triable issue as to whether the City’s Resolution was a 

pretext.   
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The Resolution reflects not a fair and balanced consideration of 

environmental concerns under CEQA, but rather, a sophisticated effort to 

document compliance with CEQA to minimize litigation and conceal the City’s 

bad faith efforts to deprive Appellants of benefits under the LDA.   

iii. The Court Must Give The Agreements An 
Interpretation That Will Avoid Forfeiture. 

In conjunction with granting the City discretion to disapprove a casino, 

Section 2.2(a) states, “Developer shall not receive any refund of the Non-

refundable Consideration if this Project is disapproved…or if the Project otherwise 

becomes legally … infeasible.”9  ER 543 (LDA §2.2(a)). 

 The City contends it was free to disapprove a casino and declare it “not 

legally permitted”, thereby retaining Appellants’ $17.14 million in deposits, simply 

because it arguably exercised discretion consistent with the literal terms of the 

LDA and CESP Settlement Agreement.  The City’s interpretation must be rejected 

as it is unreasonable and effects a forfeiture. 

“The public policy of the state militates strongly against forfeiture.  Civil 

Code[] section 1442 provides: ‘... A condition involving a forfeiture must be 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 Although the LDA provided that the “Non-refundable Consideration shall be 
earned by the City upon receipt and shall in all events be retained by the City and 
be nonrefundable” (ER 541 (LDA §1.2)), it also states that the Non-refundable 
Consideration constitutes damages in the event of default by the City (ER 553 
(LDA §6.2)).  Thus, the LDA contemplates the $17.14 million in deposits would 
be refundable if the City breached the LDA. 
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strictly interpreted against the party for whose benefit it is created.’  [Section] 1442 

is likewise applicable to contracts with public entities.”  ABI, Inc. v. City of Los 

Angeles  (1984) 153 Cal.App.3d 669, 681-682.  “[A] forfeiture can never take 

place by implication, but must be effected by express, unambiguous language.”  

ABI, 153 Cal.App.3d at 682, quoting Cullen v. Sprigg (1890) 83 Cal. 56, 64.  

“Forfeitures are not favored by the courts, and, if an agreement can be 

reasonably interpreted so as to avoid a forfeiture, it is the duty of the court to avoid 

it.  The burden is upon the party claiming a forfeiture to show that such was the 

unmistakable intention of the instrument. … ‘A contract is not to be construed 

to provide a forfeiture, unless no other interpretation is reasonably possible.”’  

Hawley v. Orange County Flood Control Dist.  (1963) 211 Cal.App.2d 708, 713, 

quoting Universal Sales Corp. v. Cal. Press Mfg. Co. (1942)  20 Cal.2d 751, 771.  

Here, neither the LDA nor the CESP Settlement Agreement gave the City an 

express, unambiguous right to disapprove the Project because it changed its mind.  

The City has not shown that it was the unmistakable intention of the instrument 

that the City could keep deposits by disapproving the Project for reasons other than 

what was contemplated by the LDA, namely CEQA compliance.  

The City’s position that its disapproval was “permitted” because consistent 

with the literal terms of the agreements leaves the City “free to perform or to 

withdraw from the agreement at [its] own unrestricted pleasure,” such that “the 
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promise is deemed illusory and it provides no consideration.”  Mattei v. Hopper 

 (1958) 51 Cal.2d 119, 122.  “Whether these problems are couched in terms of 

mutuality of obligation or the illusory nature of a promise, the underlying issue is 

the same consideration.”  Id.  “[A] contract is lacking in mutuality where one party 

has the right to terminate it at any time at his pleasure.”  Benard v. Walkup  (1969) 

272 Cal.App.2d 595, 604.  

The District Court determined the LDA was not illusory on the ground that 

it was an enforceable “conditional right to purchase,” citing the inapposite cases of 

Bill Signs Trucking, LLC v. Signs Family Ltd. Partnership (2007) 157 Cal.App.4th 

1515, 1522-23, and Hartzheim v. Valley Land & Cattle Co. (2007) 153 

Cal.App.4th 383, 389.  These cases define the “right of first refusal” or “right of 

first offer” as a “preemptive purchase right” which is “a grant from a landowner 

that gives the grantee the first opportunity to purchase the property if the 

landowner decides to sell”.  The LDA is neither a right of first refusal nor right of 

first offer. 

Rather, the reason the LDA is not illusory is because the covenant of good 

faith and fair dealing supplies the missing consideration to limit the City’s exercise 

of discretion, so that a casino may not be disapproved at the City’s unrestricted 

pleasure.  Asmus v. Pacific Bell (2000) 23 Cal.4th 1, 15-16; Storek & Storek, Inc. v. 

Citicorp Real Estate, Inc. (2002) 100 Cal.App.4th 44, 61 (covenant is “implied in 
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order to set a limit on the promisor’s ability to express dissatisfaction and thereby 

supply adequate consideration to support the contract”). 

Because the agreements can reasonably be interpreted to avoid forfeiture by 

requiring the City to exercise its discretion in good faith for the purpose of 

determining whether the Project can satisfy environmental concerns under CEQA, 

it is the duty of the Court to adopt this interpretation.  Universal Sales, 20 Cal.2d at 

771.  The City did not have discretion to disapprove a casino simply because it 

changed its mind and no longer wanted to honor the LDA. 

d. The City Triggered The Alternative Proposal Scenario Of 
Section 2.8 To Further Its Plan To Terminate Appellants’ 
Rights. 

The City makes the following finding in its Resolution:  

Section 2.8 of the LDA provides that if it is determined 
that an Indian gaming use is “not legally permitted,” 
Upstream shall have a period not to exceed 120-days to 
negotiate exclusively and in good faith regarding a non-
casino alternative proposal.  The City Council finds that 
as a result of its determination to discontinue 
consideration of a casino use, Indian gaming is “not 
legally permitted” and the Section 2.8 alternative 
proposal process is triggered.   

ER 482 (emphasis added). 

As discussed above, a critical part of the City’s plan to “formally invalidate 

the LDA” was to disapprove a casino in order to declare it “not legally permitted” 

and thereby trigger Section 2.8.  If the negotiation process were “unsuccessful,” the 

City would then be “relieved of its obligation to convey the property to 

  Case: 15-15221, 08/07/2015, ID: 9639581, DktEntry: 21-2, Page 82 of 142



!

 '&!

Upstream….”  ER 369-370.  The City in bad faith took advantage of a provision 

that was never meant to be used by the City to force Appellants into the Alternative 

Proposal scenario, and exploited it to further its plan to terminate Appellants’ 

rights.  

Section 2.8 of the LDA states: 

Alternative Proposal.  The City acknowledges that 
uncertainty exists concerning the feasibility of 
developing Indian gaming uses on the Property due to a 
variety of federal, state and local permitting issues, 
federal land in trust issues, state compact issues and local 
City revenue sharing issues.  If it is determined that the 
development of Indian gaming uses on the Property is not 
commercially feasible or not legally permitted, the 
Developer may purchase and lease the Property without 
any involvement by any Native American tribe, and, 
prior to the Closing Date, the Developer and the City 
shall negotiate exclusively in good faith for a period not 
to exceed one hundred twenty (120) days with respect to 
an alternative development proposal and, if such 
negotiations are successful, execute an amendment to this 
Agreement to reflect such alternative proposal…. 

ER 545-546 (LDA §2.8). 

From Appellants’ perspective, “Section 2.8 was never intended as a ‘get out 

of jail free’ card for the City, but as downside protection for Upstream in the event 

Indian gaming became ... legally impermissible.”  ER 215 (italics in original).  In 

furtherance of this objective, Section 2.8 expressly states that in the event a casino 

is determined “not legally permitted, the Developer may purchase and lease the 

Property without any involvement by a Native American tribe….”  In other words, 
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if Appellants could not obtain all necessary approvals for the casino, Appellants 

could invoke the right granted to them by Section 2.8 to proceed with the backup 

plan subject to good faith negotiation with the City.  In contrast, Section 2.8 does 

not grant the City such a right. 

Nor does Section 2.8 give the City the right to determine whether a casino is 

“not legally permitted”.  The language “If it is determined ….” reflects the parties’ 

intention that Section 2.8 would only be triggered “should [Appellants] be unable 

to obtain the needed approvals to build a casino” from independent third parties, 

i.e., the federal government, the Governor of California, etc.  ER 436.  Also, the 

placement of Section 2.8 immediately following the requirement of Section 2.7 

that the City write to the BIA, Governor of California and County of Contra Costa, 

urging their support for the Tribe’s trust application, further indicates the parties 

expected the determination to result from the actions of these and other such third 

parties, not from the City itself.  See Lloyd v. Murphy (1944) 25 Cal.2d 48, 54 

(government action that frustrates the purpose of the contract must not be 

“controllable by the promisor”).  In fact, at the time the City entered into the LDA, 

it expected to have no control over whether “a casino will be built” but anticipated 

it could control “the approvals required for the backup proposal [which] reside 

primarily within the City.”  ER 436.   
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Furthermore, Section 2.8 contains no language from which it could be 

inferred that the City’s disapproval of a casino means a casino is “not legally 

permitted”.  Rather, the language “If it is determined …” contemplates the 

occurrence of an uncertain event, not an act by the City itself, because such words 

“are clearly words of condition.”  Sosin v. Richardson (1962) 210 Cal.App.2d 258, 

264.  “A condition is an event, not certain to occur, which must occur, unless its 

non-occurrence is excused, before performance under a contract becomes due.”  

Restatement (2d) Contracts §224.  A condition precedent is “one which is to be 

performed before some right dependent thereon accrues, or some act dependent 

thereon is performed.”  Cal. Civ. Code §1436.  “Thus, a condition precedent is 

either an act of a party that must be performed or an uncertain event that must 

happen before the contractual right accrues or the contractual duty arises.”  Platt 

Pacific, Inc. v. Andelson (1993) 6 Cal.4th 307, 313.  Conditions precedent “are to 

be strictly construed against one seeking to avail himself of them”.  Schwab v. 

Bridge (1915)  27 Cal.App. 204, 207. 

Thus, only the occurrence of an uncertain event – an act of a third party not 

certain to occur and not controllable by the City – could trigger Appellants’ right 

to invoke Section 2.8.  The City’s disapproval of a casino was entirely controllable 

by the City and, moreover, was based on events intentionally brought about by the 
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City, which the City fully expected to occur (i.e., lobbying members of Congress to 

delay the BIA’s Indian Lands Determination and oppose the casino).   

The City’s interpretation of Section 2.8 transforms a right to be exercised by 

Appellants upon the happening of an uncertain event, into a unilateral right by the 

City to declare a casino “not legally permitted” on the basis of the City’s own 

acts.  Given Section 2.2(a)’s provision that “Developer shall not receive any refund 

of the Non-refundable Consideration ... if the Project otherwise becomes legally … 

infeasible”, the City’s interpretation unfairly allows itself the unrestricted freedom 

to force Appellants into the Alternative Proposal scenario and keep Appellants’ 

deposits by the simple expedient of declaring a casino “not legally permitted”. 

The City eviscerated the spirit and meaning of Section 2.8.  Its attempt to 

recapture opportunities forgone in contracting, through its self-serving and 

unreasonable interpretation to afford itself a right the parties never intended in the 

LDA, is the essence of bad faith.  See Carma, 2 Cal.4th at 372, fn. 11 (“Bad faith 

performance occurs precisely when discretion is used to recapture opportunities 

forgone upon contracting”); Badie v. Bank of America (1998) 67 Cal.App.4th 779, 

796 (bad faith to exercise unilateral right to change terms of contract to “‘recapture’ 

a forgone opportunity by adding an entirely new term which has no bearing on any 

subject, issue, right, or obligation addressed in the original contract and which was 
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not within the reasonable contemplation of the parties when the contract was 

entered into”).   

Appellants have adequately alleged, or could allege if given an opportunity 

to do so, at least four ways in which the City breached the implied covenant of 

good faith and fair dealing.  Contrary to the City’s assertion, neither the LDA nor 

the CESP Settlement Agreement expressly “permitted” the City to (a) interfere 

with the BIA’s issuance of a timely and favorable Indian Lands Determination, (b) 

actively seek ways and carry out its plan to formally invalidate the LDA, (c) 

disapprove a casino under the guise of “exercising” its discretion as a pretext to 

terminate Appellants’ rights, or (d) deliberately misinterpret Section 2.8 to afford 

itself a right it did not otherwise have to declare a casino “not legally permitted” 

and thereby retain $17.14 million in deposits.  Each of these four alleged breaches 

provides an independent basis for Appellants to proceed to have this matter 

resolved on the merits. 

As discussed below, the City also breached express terms of the LDA where 

it (a) went through the motions of a sham negotiation with no intention of entering 

into an agreement with Appellants for an Alternative Proposal and (b) failed to 

give equal consideration to all proposals identified in the FEIR. 
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3.  Appellants Can Allege The City Breached Express Terms Of The 
LDA In At Least Two Ways. 

a. The City Breached Its Duty To Negotiate In Good Faith For 
An Alternative Proposal Under Section 2.8 Of The LDA. 

Appellants alleged the City breached Section 2.8 of the LDA when it “failed 

to negotiate in good faith during the 120 days following the City’s Resolution to 

Discontinue the Project”.10   ER 91 (TAC 24:3-7).  The District Court found that 

the City had a “good faith” reason for not agreeing to an Alternative Proposal and 

alternatively that the City had discretion to reject Appellants’ Alternative Proposal.  

The District Court erred on both counts. 

i. The City Went Through The Motions Of Negotiating 
With No Intent To Enter Into An Agreement For An 
Alternative Proposal. 

A contract to negotiate in good faith is enforceable.  Copeland v. Baskin 

Robbins U.S.A. (2002) 96 Cal.App.4th 1251, 1257-1259.  Such contract “creates an 

‘obligation to negotiate the open issues in good faith in an attempt to reach the 

ultimate contractual objective within the agreed framework.’”  Gas Natural, Inc. v. 

Iberdrola, S.A. (S.D.N.Y. 2014) 33 F.Supp.3d 373, 381.  A party “may abandon 

the transaction” as long as it has “made a good faith effort to close the deal” and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 This is a notice pleading jurisdiction and breach of contract is a notice pleading 
claim (see Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (the complaint 
will be upheld if it provides the defendant with “notice of the issues sufficient to 
enable preparation of a defense”)), so arguably all Appellants needed do was allege 
the contract term and that defendant did not act in good faith in compliance with 
such term, which they did in the Third Amended Complaint.  ER 91. 
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has “not insisted on conditions that do not conform to the preliminary writing.”  Id. 

at 382.  “[T]he duty to bargain in good faith requires more than ‘the mere meeting’ 

of the parties; negotiations must grow out of a ‘serious intent to adjust differences 

and to reach an acceptable common ground.’”  Carey Salt Co. v. NLRB (5th Cir. 

2013) 736 F.3d 405, 412, quoting NLRB v. Ins. Agents’ Int’l Union, AFL–CIO 

(1960) 361 U.S. 477, 485.  “The question of negotiation in good faith is resolved 

by determining whether there was a genuine desire to reach agreement.”  San 

Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 8. 

 A party “cannot approach negotiations with a ‘take it or leave it’ mentality. 

…. [T]rue negotiation necessarily requires compromise in each side’s bargaining 

positions.  When one side presents a nonnegotiable, take-it-or-leave-it proposal, 

negotiation stalls because there is nothing of substance to bargain for when one 

side must bid against itself.”  In re Pinnacle Airlines Corp. (Bankr. S.D.N.Y. 2012) 

483 B.R. 381, 421-22. 

Courts have, for example, found the following types of conduct to exhibit 

bad faith: “refusal to submit proposals or counter proposals until the Union 

submitted all their proposals” (Garcia ex rel. NLRB v. Fallbrook Hosp. Corp. (S.D. 

Cal. 2013) 952 F.Supp.2d 937, 946); dishonesty such as “[p]atently improbable 

justifications for a bargaining position” or “adhering to an untenable legal position 

during the course of negotiations” (Queen Mary Restaurants Corp. v. NLRB (9th 
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Cir. 1977) 560 F.2d 403, 409); “evasive and dilatory tactics” by expressing 

“willing[ness] to negotiate on all subjects” and the next day refusing to “give any 

assurances” of ability or willingness to negotiate on certain issues (id., 560 F.2d at 

410); “uncompromising attitude” (id. at 411); and “surface bargaining” (K-Mart 

Corp. v. NLRB (9th Cir. 1980) 626 F.2d 704, 706). 

Surface bargaining is defined as “‘going through the motions of negotiating,’ 

without any real intent to reach an agreement.  [Citation.]  It is often difficult to 

detect, and is generally provable only through inferences drawn from 

circumstantial evidence.”  Seattle-First Nat. Bank v. NLRB (9th Cir. 1981) 638 

F.2d 1221, 1227.  It is “critically important” to distinguish “surface bargaining,” 

which is a “[s]ophisticated pretense” (id. at 1227), from “hard bargaining,” which 

“is found where a party genuinely and sincerely insists on provisions that the other 

party deems unacceptable, even though it may produce a stalemate.”  William Dal 

Porto & Sons, Inc. v. Agricultural Labor Relations Bd. (1984) 163 Cal.App.3d 541, 

549.   

Surface bargaining has been found where a party “attends bargaining 

sessions with no genuine intention to compromise, [citation], or when an employer 

‘chooses one opening position and thereafter refuses to bargain.’  [Citation.]  

Notably, ‘a rigid single offer coupled with a specific refusal to consider alternative 
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positions’ is suggestive of surface bargaining.”  Paulsen v. Renaissance Equity 

Holdings, LLC (E.D.N.Y. 2012) 849 F.Supp.2d 335, 354. 

“[S]ometimes, especially if the parties are sophisticated, the only indicia of 

bad faith may be the proposals advanced and adhered to”.  NLRB v. A-1 King Size 

Sandwiches, Inc. (11th Cir. 1984) 732 F.2d 872, 874.  In A-1 King Size Sandwiches, 

the court noted that “the Company responded to the Union’s objections to the 

breadth of its original management rights and zipper clauses by submitting new 

proposals that were even broader.  Such bargaining is clearly an indicia that the 

Company had little desire to work towards agreement of a contract.”  Id. at 877. 

“[B]ad faith is prohibited though done with sophistication and finesse.  

Consequently, to sit at a bargaining table, … or to make concessions here and there, 

could be the very means by which to conceal a purposeful strategy to make 

bargaining futile or fail.  ...[I]t takes more than mere ‘surface bargaining,’ or 

‘shadow boxing to a draw,’ or ‘giving the Union a runaround while purporting to 

be meeting with the Union for purpose of collective bargaining.’”  NLRB v. 

Herman Sausage Co. (5th Cir. 1960) 275 F.2d 229, 232.   

“The problem in resolving a charge of bad faith bargaining is to ‘ascertain 

the state of mind of the party charged, insofar as it bears upon that party’s 

negotiations.’  [Citation.]  State of mind is a question not of law but of fact, and is 

most often established by circumstantial evidence.  [Citations.]  Absent evidence of 
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specific conduct which constitutes a per se violation of a duty to bargain in good 

faith, ‘the determination of intent must be founded upon the party’s overall conduct 

and the totality of the circumstances....’ [Citation.] …. ‘A determination of good 

faith or of want of good faith normally can rest only on an inference based upon 

more or less persuasive manifestations of another’s state of mind.  The previous 

relations of the parties, antecedent events explaining behavior at the bargaining 

table, and the course of negotiations constitute the raw facts for reaching such a 

determination.’”  William Dal Porto, 163 Cal.App.3d at 549 (italics in original); 

see also, NLRB v. Hi–Tech Cable Corp. (5th Cir.1997) 128 F.3d 271, 276 (court 

must “examine the totality of the employer’s conduct, both at and away from the 

bargaining table”).  For these reasons, “the question of whether a party acted in 

good faith typically is not suitable for resolution on a motion to dismiss” but is 

“ordinarily a question of fact to be determined by the jury or other finder of fact.”  

Gas Natural, 33 F.Supp.3d at 383. 

In Flight Systems, Inc. v. Electronic Data Systems Corp. (3d Cir. 1997) 112 

F.3d 124, 131, an allegation that defendant “acted in bad faith by concealing from 

Flight Systems that it did not intend to execute the lease if it could not obtain 

additional business in the Harrisburg area” was sufficient to state a cause of action 

for breach of an agreement to negotiate in good faith.   
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As described below, the allegations (as well as additional facts presented to 

the District Court that could be included in the allegations) show that the City had 

no genuine desire to reach agreement with Appellants, but rather went through the 

motions of negotiating an Alternative Proposal to further its calculated plan to get 

rid of Appellants and keep the $17.14 million paid in deposits.  The City’s actions 

must be viewed in light of the totality of the circumstances, including the actions 

taken by the City in furtherance of its calculated plan, which constitute “antecedent 

events explaining behavior at the bargaining table”.  William Dal Porto, 163 

Cal.App.3d at 549. 

When the City issued its Resolution to discontinue consideration of a casino 

on April 5, 2011, it also initiated the first 120-day period for negotiating the 

Alternative Proposal under Section 2.8.  As described in Section VII.A.2.c. (p. 46), 

supra, the City did so in bad faith.  Appellants objected, yet, in order to mitigate 

their damages, Appellants attempted in good faith to engage in negotiations.  ER 

68 (FAC 85-86).  However, it became immediately and bracingly clear the City 

had no intention to honor its obligation to negotiate in good faith.  ER 68 (FAC 87). 

In June 2011, Appellants sought information from the City to enable them to 

formulate an Alternative Proposal.  Appellants wrote to the City suggesting a 

meeting to “[u]nderstand[] the City’s changing goals with respect to 

redevelopment of the site [which] is a prerequisite to us (or anyone else) 
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developing ideas that have any chance of success.”  ER 68-69 (FAC  88).  “Key 

questions” included “the City’s current objectives with respect to development 

timelines, job and revenue goals to the City (either tax or other payments), 

purchase price for the land given the results of the City’s DCE economics study, 

availability of City subsidies for site cleanup and redevelopment, and other related 

topics.”  Id.  

  Although the City Manager met with Appellants in June, he was only there 

to “listen” alongside the City’s outside litigation counsel from Morrison Foerster.  

ER 69 (FAC 89).  Appellants were unaware outside counsel would soon be filing a 

declaratory relief action against them as the final step in the City’s plan to 

invalidate the LDA.  ER 71 (FAC 95). 

Thereafter, Appellants repeatedly sought “basic information” from the City 

to allow the parties to “engage in any meaningful conversation on the subject”, all 

to no avail.  See generally ER 68-78 (FAC 91-112).  Meanwhile, the City 

disingenuously professed to “continue to be willing to meet with Upstream to 

discuss alternative proposals during the 120-day period”.  ER 71 (FAC 93). 

On July 29, 2011, several days before expiration of the first 120-day period, 

Appellants submitted under protest and with a reservation of rights a “Non-Gaming 

Development Alternative” to the City, which Appellants had to do in the dark as to 

the City’s intentions.  ER 71-73 (FAC 96) & ER 210.  Rather than provide a 
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substantive response, on August 16, 2011, the City filed its declaratory relief action 

against Upstream in Contra Costa Superior Court, entitled City of Richmond v. 

Upstream Point Molate LLC, Case No. C11-01834.  ER 74 (FAC 98).  See 

Mammoth Lakes, 191 Cal.App.4th at 451 (Town’s effort to seek declaratory relief 

as a means to “eliminate” plaintiff’s project supported finding of breach).   

On September 1, 2011, the BIA denied the Tribe’s application for an Indian 

Lands Determination.  ER 74 (FAC 99).  As a result, Appellants acknowledged 

that a casino was “not legally permitted” and invoked the 120-day period of 

Section 2.8.  ER 74 (FAC 100).  As with the first 120-day period that the City 

improperly invoked over Appellants’ objection, the City again stonewalled 

Appellants’ efforts and refused to negotiate in good faith, as described below.  See 

generally ER 74-79 (FAC 102-113). 

The parties agreed to meet October 13, 2011, although the City continued to 

refuse Appellants’ requests for information to prevent any meaningful discussion.  

ER 74-75 (FAC 103).  By that time, the City had already been in possession of 

Appellants’ July 29 proposal for more than 2 months, and Appellants expected the 

City to come to the meeting with a “detailed and thoughtful response”.  Id.  Instead, 

the City again brought its litigation counsel to the meeting (ER 170) and demanded 

that Appellants present their “fully developed proposal to the City” with no 

guidance whatsoever (ER 75 (FAC 104); ER 183) and continued to refuse to 
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engage in the process by maintaining its passive role as listener only.  ER 74, 76 

(FAC 102, 106).   

Appellants responded that the negotiation was “meant to be a collaborative 

discussion on what would work there within the goals and constraints of the project, 

not a process where we come up with detailed ideas and proposals and the City 

shoots them down as imperfect.  There is no point in spending huge amounts of 

time and money filling in all of the details, if the City does not like the general 

proposal to being with. …. It is too expensive, and quite impractical for us to guess 

answers to the key questions, which are the same ones we posed to you in 

August.”  ER 75-76 (FAC 105); ER 183. 

The City’s “evasive and dilatory tactics” and “refusal to submit proposals or 

counter proposals until” Appellants first “submitted all their proposals” constituted 

bad faith.  See Queen Mary, 560 F.2d at 410; Garcia, 952 F.Supp.2d at 946.  The 

City’s refusal to actively engage in the process beyond just being present to “listen” 

was also insufficient.  “[M]ere willingness to enter upon a sterile discussion does 

not constitute a fulfillment of the duty to bargain.  The parties must be willing to 

negotiate in good faith, to match their proposals, if unacceptable, with counter-

proposals, and to make every reasonable effort to reach an agreement.”  Atlantic 

Coast Line R. Co. v. Brotherhood of R. R. Trainmen (D.D.C. 1967) 262 F.Supp. 

177, 184, citing NLRB v. American National Ins. Co. (1952) 343 U.S. 395, 402.  
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As Appellants noted, “the City never once made a counterproposal or suggested a 

non-gaming project alternative that would be acceptable to the City as well as 

practically achievable.”  ER 146. 

Throughout the next few months, Appellants diligently and thoroughly 

answered questions posed by the City, but the City continued its bad faith tactics 

designed to run out the 120-day period and otherwise frustrate agreement.  ER 77 

(FAC 110). 

Appellants were not allowed to have direct communications with the 

decision-makers as no City Council members sat in on the negotiation sessions, 

even though they had occasionally done so in past negotiations over amendments 

to the LDA that took place before the City changed its mind.  ER 79 (FAC 115). 

See William Dal Porto, 163 Cal.App.3d at 549 (“previous relations of the parties” 

relevant to determine bad faith).  Instead, Appellants were required to meet with 

the City Manager, City Attorney, and over Appellants’ objection, the City’s 

outside litigation counsel who filed the declaratory relief action.  ER 182-183.  The 

2011 sessions entailed little of the back and forth that was commonplace in prior 

negotiations.  ER 79 (FAC 115). 

The City not only exhibited a “take-it-or-leave-it” approach to the 

negotiations, it also unreasonably insisted that Appellants “bear the operating costs 

of the property pre-closing”, which was not a condition of the LDA.  ER 172. 
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Operating costs were substantial.  In 2009, Councilmember Butt reported that 

“[t]he historic structures have continued to deteriorate, with the roof of one 

collapsing just over a year ago.  The city has had to plow as much as a million 

dollars a year … into the property for security, brush abatement and control of 

exotic invasive plants....”  ER 379.  “[A] party might breach its obligation to 

bargain in good faith by unreasonably insisting on a condition outside the scope of 

the parties’ preliminary agreement, especially where such insistence is a thinly 

disguised pretext for scotching the deal because of an unfavorable change in 

market conditions.”  A/S Apothekernes Laboratorium for Specialpraeparater v. 

I.M.C. Chemical Group, Inc. (7th Cir. 1989) 873 F.2d 155, 158. 

Having repeatedly refused to provide any guidance on the type of project it 

wanted, on or about November 29, 2011 (more than 7 months after the City 

initiated the first 120-day period and more than 2 months after Appellants initiated 

the second 120-day period), the City attempted to give Appellants the runaround 

by proposing a concept the City already knew was infeasible: “Consider 

exploration of Presidio Trust model”.  ER 148.   

Pursuant to the Sixth Amendment to the LDA executed in May 2010, 

Appellants had hired a consultant to spend six months evaluating additional non-

casino proposals the City may want to include in the FEIR.  ER 675.  The 

consultant determined that the Presidio Trust model was a method of management 
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rather than an actual proposal that would “satisfy the land-use requirements and 

other goals of the reuse plan” among other criteria, and the City Council 

unanimously voted on December 7, 2010, not to include the Presidio Trust model 

(among other ideas) for further evaluation in the FEIR.  ER 243-245, 257 

(Transcript at 24:25-26:6, 28:16-29:8, 115:5-11).  The City was aware that “[t]he 

Presidio has received over $250 million in federal appropriations” to fund its 

development.  ER 223.  Also, Appellants had informed the City that if it “would 

like to have Presidio type development or a new Fort Baker, both of which 

consumed millions of dollars of federal funding, … it is best that the City retain 

ownership of the Historic District and seek that result itself.”  ER 170-171.  For the 

City to belatedly propose a patently infeasible Presidio Trust model – that the City 

had already declined to evaluate as a viable non-casino alternative, that the City 

knew could not be accomplished by a private developer without substantial federal 

funding, and that the City knew Appellants were uninterested in pursuing – 

demonstrated the City sought to waste time with terms that were not being 

advanced with any real desire to reach common ground. 

The City refused in bad faith to negotiate a purchase price for the Alternative 

Proposal.  The City knew in 2004 that Point Molate “may have a negative value if 

a developer is required to improve and maintain it” but that “the enhancement of 

gaming has boosted the value to at least $50 million....”  ER 440.  In the course of 
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negotiations on the Alternative Proposal, Appellants provided the City with 

detailed pricing information showing that alternatives to a casino produced a 

negative land value in excess of $200 million.  ER 154.  Even with this information, 

the City continued to refuse to discuss price, asserting, “The determination of 

purchase price is premature until we understand the details of the final negotiated 

deal.”  ER 148.  By stonewalling on price, the City could run out the 120-day 

period without agreement on a material term and thereby prevent formation of a 

contract.   

The City took the patently untenable position that the LDA was an “option 

agreement” so it could unreasonably demand that the $17.14 million deposit not be 

applied to the purchase price of the Alternative Proposal.  ER 152.  However, the 

LDA specified that deposits would be credited to the purchase price without 

exception for closing under the Alternative Proposal.  ER 541-542 (LDA §1.4(a)).  

The California Supreme Court defined an option agreement as follows: 

When by the terms of an agreement the owner of 
property binds himself to sell on specified terms, and 
leaves it discretionary with the other party to the 
contract whether he will or will not buy, it constitutes 
simply an optional contract.  [Citation.]  Thus, an option 
to purchase property is a unilateral agreement.  The 
optionor offers to sell the subject property at a specified 
price or upon specified terms and agrees, in view of the 
payment received, that he will hold the offer open for the 
fixed time.  Upon the lapse of that time the matter is 
completely ended and the offer is withdrawn.  If the offer 
be accepted upon the terms and in the time specified, 
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then a bilateral contract arises which may become the 
subject of a suit to compel specific performance, if 
performance by either party thereafter be refused.  

Steiner v. Thexton (2010) 48 Cal.4th 411, 418 (internal quotes omitted) (emphasis 

added). 

It was disingenuous for the City to assert the LDA was an option agreement.  

At no time did the City ever bind itself to sell.  The LDA required Appellants to 

satisfy a number of conditions before the Property could be transferred, and even 

then, the City could exercise its discretion to disapprove the Project or Alternative 

Proposal (so long as it did so in good faith) and decline to sell the Property to 

Appellants.  Pursuant to the CESP Settlement Agreement, “In the event the City 

elects not to pursue and/or disapproves the Project or the Alternative Proposal … 

the City is not obligated to transfer or lease the land to Upstream….”  ER 396.  The 

City was well aware it was not bound to sell the Property, as it repeatedly sought 

and received confirmation from legal counsel to that effect.  E.g., ER 386.  

Furthermore, Appellants never had discretion to exercise an option to buy or not 

buy.  Appellants did not pay $17.14 million for a fixed time period in which to 

decide whether to enter into a contract to buy the Property – they had already 

entered into a bilateral purchase contract and were paying deposits to extend the 

closing date with the understanding that the deposits would be credited toward the 

purchase price.  As the City confirmed in its resolutions, it was the City’s 
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“intention … to sell [the Property] to Upstream....” (ER 421) and “the City and 

Upstream entered into [the LDA] to sell ... the Property to Upstream for $50 

million for the purpose of developing Point Molate”.  ER 475.  It is immaterial that 

the LDA kept the Property off the market during the term of the contract – 

purchase contracts for real property typically have that effect.   

 The City’s attempt to “take advantage of expenditures made by the other 

side to advance the project” by asserting the “patently improbable justification” of 

an option agreement constituted bad faith.  L-7 Designs, Inc. v. Old Navy, LLC 

(S.D.N.Y. 2013) 964 F.Supp.2d 299, 308; Queen Mary, 560 F.2d at 409. 

Thereafter, the City’s bad faith was compounded by its evasion of 

Appellants’ request for “early clarification … as to whether the City is willing to 

honor the LDA provision on application of deposits, so we avoid wasting a lot of 

time on negotiations that ultimately lead nowhere.”  ER 152.  The City refused to 

provide clarification, instead continuing to stonewall by claiming the 

“determination of purchase price remains premature”.  ER 148.  The City’s refusal 

to give Appellants any assurances was an “evasive and dilatory tactic” strategically 

calculated to waste time and run out the 120-day period.  Queen Mary, 560 F.2d at 

410. 

By engaging in the bad faith tactics described above, the City succeeded in 

its goal for an “unsuccessful” negotiation that would free it to pursue proposals 
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from other developers.  “Good faith is inconsistent with a ‘charade concealing a 

desire to frustrate agreement,’ notwithstanding conduct that ‘on its face’ resembles 

bargaining.”  Carey Salt, supra, 736 F.3d at 412. 

 To the extent the pleading was insufficient, Appellants should have been 

given the opportunity to amend.   

ii. The District Court Improperly Made Factual 
Findings Of The City’s Good Faith. 

“Judgment on the pleadings is improper when the district court goes beyond 

the pleadings to resolve an issue.”  Hal Roach Studios, Inc. v. Richard Feiner & 

Co., Inc. (9th Cir. 1989) 896 F.2d 1542, 1550.   

Here, the District Court went beyond the pleadings to resolve the issue of 

whether the City negotiated in good faith by taking judicial notice of the truth of 

hearsay statements made in a letter submitted by the City.  As a result, the District 

Court made improper factual findings that the City did consider Appellants’ 

Alternative Proposal but rejected it for a good faith reason, as stated in the Order: 

…[P]laintiffs do not allege any specific proposal or 
negotiations they attempted during the 120-day period….  
However, the City has submitted, as part of its request for 
judicial notice, a letter from the Richmond City 
Attorney’s office notifying Upstream as follows: 

!

…. The Council discussed your revised 
proposal at length, but ultimately determined 
that it was not acceptable.  As a threshold 
matter, the City cannot commit, at least at 

  Case: 15-15221, 08/07/2015, ID: 9639581, DktEntry: 21-2, Page 103 of 142



!

 )'!

this time, to a project requiring the level 
of subsidies you propose. 

… 

This letter indicates that the City did consider 
alternatives proposed by Upstream but that it 
rejected Upstream’s proposal due to “the level of 
subsidies” it required.  (Id.)  Thus, Plaintiffs fail to 
plead any non-conclusory allegations that are not 
contradicted by the complaint itself or the matters 
judicially noticeable, and their contract claim fails. 

ER 26-27 (Order at 12:27-13:15). 

In stating that Appellants’ allegations were “insufficient” and “too 

conclusory” to state a claim for breach of contract, the District Court expressly 

invited the possibility of cure by amendment.  On January 24, 2014, Appellants 

filed a Motion for Leave to File a Fourth Amended Complaint, proffering thirteen 

pages of extensive facts detailing the specific conduct and communications 

showing the City did not negotiate in good faith, many of which are discussed in 

Section VII.A.3.a., supra.  See generally ER 67-79 (FAC 84 - 116).  Appellants 

further alleged that the City’s “level of subsidies” justification was a sham.  ER 78-

79 (FAC 112-114) 

On July 24, 2014, the District Court denied Appellants’ motion for leave to 

amend and reaffirmed its improper factual findings: 

Taking the proposed allegations to be true, and affording 
all reasonable inferences in its favor, Upstream still has 
not offered facts sufficient to state a claim for breach of 
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Section 2.8 or breach of the covenant of good faith and 
fair dealing. 

To the contrary, the proposed amendments would only 
provide additional support to the Court’s prior conclusion: 
that negotiations occurred, the City considered 
Upstream’s alternative proposal, and the City determined, 
more than 120 days after its rejection of the casino 
project under CEQA, that the alternative proposal was 
unacceptable due to the level of subsidies that it would 
have required.   

ER 11-12 (Order at 6:20-7:5). 

On one hand, the District Court erred in refusing to accept as true Appellants’ 

allegations that, in the context of the entire course of the City’s conduct, the City’s 

“level of subsidies” justification was a sham.  See Mag Instrument, Inc. v. JS 

Products, Inc. (C.D. Cal. 2008) 595 F.Supp.2d 1102, 1106-07 (“In ruling on a 

motion for judgment on the pleadings, the court must assume the truthfulness of all 

material facts alleged and construe all inferences reasonably to be drawn from the 

facts in favor of the responding party.”)   

On the other hand, the District Court erred by again accepting as true the 

hearsay statements contained in the City’s letter.  “‘Hearsay’ means a statement 

that: (1) the declarant does not make while testifying at the current trial or hearing; 

and (2) a party offers in evidence to prove the truth of the matter asserted in the 

statement.”  FRCP 801.   

Even if the City’s letter could be considered a “public record” of an 

“administrative body” subject to judicial notice, that does not mean every 
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statement made therein is also judicially noticeable.  U.S. v. Ritchie (9th Cir. 2003) 

342 F.3d 903, 909; Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 

743, 756 (recital in trust deed that “bank ‘is the present beneficiary’ was hearsay 

and disputed”).  The contents of the City’s letter do not constitute matters “not 

subject to reasonable dispute” that could be judicially noticed under Federal Rules 

of Civil Procedure rule 201.  Indeed, whether the City considered Appellants’ 

proposal in good faith or had a good faith reason for rejecting the proposal go to 

the very heart of Appellants’ claim for breach of Section 2.8 and are highly 

disputed.  By accepting the truth of the contents of the City’s letter, the District 

Court “end[ed] up turning a hearsay statement into ‘truth’ by the alchemy of 

judicial notice.”  Balanced Body University, LLC v. Zahourek Systems, Inc. (E.D. 

Cal. 2014) 2014 WL 66722, at *1.  As that opinion explains with respect to court 

records, “while court records may be sources of reasonably indisputable accuracy 

when they memorialize some judicial action, this does not mean that courts can 

notice the truth of every hearsay statement filed with the clerk.  To do so would 

make judicial notice a kind of bastard res judicata in which parties end up being 

bound by facts they never had any opportunity to contest.”  Id.  There is even less 

reason to trust the self-serving statements made in the City’s own letter. 

The District Court’s error is made all the more manifest by its refusal to 

grant Appellants’ request to have the motion treated as a motion for summary 
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judgment and allow discovery on issues, such as this, prior to making a factual 

determination that the City negotiated in good faith.  ER 16 (Order at fn. 2).  U.S. v. 

Ritchie, 342 F.3d at 907 (“When ruling on a Rule 12(b)(6) motion to dismiss, if a 

district court considers evidence outside the pleadings, it must normally convert 

the 12(b)(6) motion into a Rule 56 motion for summary judgment, and it must give 

the nonmoving party an opportunity to respond.”) 

iii. The District Court Misinterpreted The “Discretion” 
Referenced In Section 2.8 Of The LDA, Which Does 
Not Minimize The City’s Obligation To Negotiate In 
Good Faith. 

The District Court also ruled that Appellants could not state a claim for 

breach of Section 2.8 because “the LDA does not require the City to approve any 

alternative, and all alternative proposals would have been subject to the City’s 

discretionary approval, both as a matter of contract and a matter of CEQA 

requirements”.  ER 26 (Order at 12:25-27).  This ruling was based on the portion 

of Section 2.8, stating: 

...the Developer and the City shall negotiate exclusively 
in good faith for a period not to exceed one hundred 
twenty (120) days with respect to an alternative 
development proposal and, if such negotiations are 
successful, execute an amendment to this Agreement to 
reflect such alternative proposal; provided, that 
Developer will be required to submit land use and 
building plans for such alternative proposal to the City 
for its discretionary approval in accordance with all 
applicable federal, State and local laws, rules and 
regulations.  [ER 545-546 (LDA §2.8)]. 
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The language “provided, that Developer will be required to submit … plans 

… to the City for its discretionary approval” on its face clearly and unambiguously 

was not meant to give the City discretion to disapprove an alternative proposal 

made by Appellants during the good faith negotiation process.  Rather, as City 

Attorney Goodmiller explained, under Section 2.8, the City would have “120 days 

to negotiate on an alternative project.  At that point, were the Council and 

Upstream to agree on an alternative project, then Upstream would need to go 

through the entire regular City approval process....”  ER 345 (Transcript at 86:2-

12).   

Thus, the City’s discretionary approval process relates only to review of land 

use plans, which would only be submitted after the parties already reached 

agreement on an alternative project during the 120-day period and in no way 

relates to or minimizes the City’s contractual obligation to negotiate in good faith. 

Appellants alleged or could allege the City breached Section 2.8 by failing 

to negotiate in good faith.  The District Court erred in dismissing this claim. 

b. The City Breached An Express Term By Failing To Give 
Equal Consideration To The Non-Casino Alternatives In 
the FEIR. 

In the Sixth Amendment to the LDA, in connection with the Community 

Outreach Process to determine whether the City should include additional project 

alternatives in the FEIR, the parties agreed that “As contemplated in the LDA, and 
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consistent with Section 2.2(a) of the LDA, the City shall give equal consideration 

to each project alternative identified in the FEIR.”  ER 677.  Although the City 

decided not to include any additional project alternatives in the FEIR, it was 

nonetheless bound to give equal consideration to each project alternative that was 

identified. 

The FEIR analyzed the following six alternatives: 

A. mixed-use Tribal destination resort and casino; 

B. mixed-use Tribal destination resort and casino with 
a residential component; 

C. reduced-intensity mixed-use Tribal resort and 
casino; 

D. non-trust acquisition with non-gaming mixed-use 
development; 

E. total parkland; and 

F. no action. 

ER 71 (FAC 96); ER 210; ER 243 (Transcript at 21:2-14). 

Only the first three alternatives A-C involved a casino.  The City’s 

Resolution to discontinue consideration of a casino expressly addressed only the 

“considerations related to a large Class III casino” and failed to give any 

consideration to the three non-casino alternatives D-F.  ER 477.  The City’s failure 

to give “equal consideration” to each alternative breached the express term of the 

Sixth Amendment to the LDA requiring that it do so. 

  Case: 15-15221, 08/07/2015, ID: 9639581, DktEntry: 21-2, Page 109 of 142



!

 *#!

To the extent this claim is not already adequately alleged, Appellants should 

be permitted to amend to allege the City breached the contract by failing to give 

equal consideration to each project alternative identified in the FEIR. 

B. THE DISTRICT COURT ERRED IN RULING THAT APPELLANTS 
WAIVED THEIR CONTRACT CLAIMS BY ENTERING INTO THE 
SIXTH AMENDMENT TO THE LDA. 

“[T]he question of waiver is one of fact”.  Engalla v. Permanente Medical 

Group, Inc. (1997) 15 Cal.4th 951, 983.  “Waiver requires the intentional 

relinquishment of a known right upon knowledge of the facts.  The burden is on 

the party claiming a waiver of right to prove it by clear and convincing evidence 

that does not leave the matter to speculation.  As a general rule, doubtful cases will 

be decided against the existence of a waiver.”  Garamendi v. Golden Eagle Ins. Co. 

(2004) 116 Cal.App.4th 694, 721 (emphasis added).  “Deciding what a reasonable 

[individual] would have known in a given situation … necessarily requires a 

factual determination.  Factual determinations are not properly before the Court on 

a Motion for Judgment on the Pleadings.”  Carmen v. San Francisco Unified Sch. 

Dist. (N.D. Cal. 1997) 982 F.Supp. 1396, 1408, aff’d, (9th Cir. 2001) 237 F.3d 1026.  

Here, the District Court ruled that all of Appellants’ contract claims were 

waived because Appellants “signed the Sixth Amendment to the LDA, despite 

being fully aware of the facts upon which they now claim the City breached the 
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LDA by failing to support the Casino Project, as well as Mayor McLaughlin and 

others’ public opposition to it.”  ER 29 (Order at 15:10-13). 

By signing the Sixth Amendment to LDA, Appellants agreed that “no event 

of default under the LDA exists as of [May 18, 2010], and that no event has 

occurred which, with the passage of time or the giving of notice, or both, would 

constitute an event of default.”  ER 29 (Order at 15:5-8, italics in Order).  Under 

Section 6.2 of the LDA, as relevant here, an event of default by the City occurs if 

“[t]he City breaches any [] material provision of this Agreement.”  ER 553 (LDA 

§6.2(b)).   

As a threshold, the Sixth Amendment to the LDA does not contain any 

language of waiver.  It merely states that, as of the time of signing, the City’s pre-

May 18, 2010 acts did not and would not constitute a material breach of the LDA.  

Even if the Sixth Amendment to the LDA could be interpreted as a waiver, for the 

District Court to rule that Appellants waived their contract claims, the District 

Court would have had to improperly make the following factual findings: (1) 

Appellants had knowledge of the relevant facts as of May 18, 2010, (2) such facts 

were sufficiently material to constitute an “event of default” under the LDA, and 

(3) Appellants intended to waive their future claims that had not yet accrued.  Such 

factual issues cannot be resolved at the pleading stage and therefore must preclude 

a finding of waiver. 
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1. The City Did Not Prove By Clear And Convincing Evidence That 
Appellants Had Knowledge Of The Relevant Facts. 

Appellants’ contract claims are based on a series of acts by the City, a 

smaller portion occurring before May 18, 2010,11 and a great many others 

occurring after May 18, 2010.12  Notably, the most significant acts of bad faith all 

happened after the parties signed the Sixth Amendment to the LDA.  By its express 

terms (“no event has occurred…”), the Sixth Amendment to the LDA did not apply 

to acts occurring after May 18, 2010.  The District Court, however, did not 

distinguish between the former and later acts but found all of Appellants’ claims 

waived. 

With respect to acts occurring before May 18, 2010, it is unclear what acts 

were known to Appellants or discovered after signing the Sixth Amendment to the 

LDA.  Appellants could not have knowingly waived a breach of which they had no 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 E.g., Mayor McLaughlin’s July 2009 Contra Costa Times article (ER 391-392); 
McLaughlin’s November 2009 letter to Contra Costa County dissuading County 
from entering agreement with Tribe (ER 385); Councilmember Butt’s August and 
December 2009 letters to counsel (ER 368, 386); and McLaughlin’s May 4, 2010 
letter to counsel (ER 329). 
 
12 E.g., Mayor McLaughlin’s May 24, 2010 letter to Attorney General seeking 
“process” to “formally invalidate the LDA” (ER 324-326); McLaughlin’s June, 
July, and November 2010 letters to members of Congress lobbying to delay and 
block Indian Lands Determination (ER 259-260, 277-278, 322-323); McLaughlin’s 
August 2010 comments at Indian gaming conference (ER 273-276); City’s July 
2010 resolution to put Measure U on November ballot (ER 312-315); City’s April 
2011 Resolution to discontinue considering casino (ER 475-483); and numerous 
2011 acts of bad faith negotiations (ER 68-79 (FAC 84-116)); among others. 
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knowledge.  At a minimum, Appellants should have been allowed to amend to 

allege when they discovered each of the City’s pre-May 18 acts. 

As of May 18, 2010, Appellants had no knowledge of any material breach 

by the City.  By granting the one-year extension provided in the Sixth Amendment 

to the LDA, the City reaffirmed its commitment to the LDA, thereby reassuring 

Appellants that the City had not repudiated the LDA by means of any acts it took 

prior to May 18, 2010, even if some Council members had expressed opposition to 

a casino. 

More importantly, Appellants had no knowledge as of May 18, 2010, that 

the City was then in the midst of conceiving its plan to terminate Appellants’ rights 

under the LDA.  In fact, only six days after signing the Sixth Amendment to the 

LDA, the City sought legal advice on the “process” to “formally invalidate the 

LDA” via Mayor McLaughlin’s May 24, 2010 letter to counsel.  ER 325.  Had 

Appellants known what the City was up to behind the scenes, they never would 

have acknowledged “no event of default” by the City, nor would they have agreed 

to make increased payments to extend the LDA among all the other obligations 

they undertook as part of the Sixth Amendment to the LDA.  ER 675-677. 

Indeed, for the City to require Appellants’ concession that “no event of 

default” existed, when the City was actively conceiving a plan to “formally 

invalidate the LDA”, was itself an act of bad faith in breach of the implied 
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covenant.  R. J. Kuhl, 13 Cal.App.4th at 1601 (“Subterfuges and evasions violate 

the obligation of good faith in performance….”) 

“It has often been held that if the releaser was under a misapprehension, not 

due to his own neglect, as to the nature or scope of the release, and if this 

misapprehension was induced by the misconduct of the releasee, then the release, 

regardless of how comprehensively worded, is binding only to the extent actually 

intended by the releaser.”  Casey v. Proctor (1963) 59 Cal.2d 97, 103, and cases 

cited therein.   

At a minimum, Appellants’ knowledge of the relevant facts and intent 

regarding the scope of the release present factual issues precluding a finding of 

waiver. 

2. The City Did Not Prove By Clear And Convincing Evidence That 
Each Of The City’s Pre-May 18 Acts Constituted A Material 
Breach Of The LDA. 

The Sixth Amendment to the LDA only applies to “events of default” 

defined as material breaches of the LDA.  “The materiality of a breach is, of course, 

primarily a factual question.”  Associated Lathing & Plastering Co. v. Louis C. 

Dunn, Inc. (1955) 135 Cal.App.2d 40, 49. 

It was the City’s burden to prove by clear and convincing evidence that the 

City’s pre-May 18 acts constituted material breaches of the LDA, which the City 
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failed to do.  Anything less than a material breach would not come within the 

scope of the Sixth Amendment to the LDA.   

In any event, Appellants do not contend that the City’s pre-May 18 acts 

constituted material breaches of the LDA on their own.  As illustrated by the 

continuing violation doctrine, seemingly insignificant individual acts, that are not 

actionable on their own, take on greater significance when viewed as part of the 

City’s ongoing course of bad faith conduct. 

The continuing violation doctrine “applies to aggregate a series of small 

harms, any one of which may not be actionable on its own, into a single cause of 

action” for purposes of accrual.  NBCUniversal Media, LLC v. Superior Court 

(2014) 225 Cal.App.4th 1222, 1237.  “The continuing violation doctrine serves a 

number of equitable purposes.  Some injuries are the product of a series of small 

harms, any one of which may not be actionable on its own.  [Citation.]  Those 

injured in such a fashion should not be handicapped by the inability to identify 

with certainty when harm has occurred or has risen to a level sufficient to warrant 

action.  [Citations.]  Moreover, from a court-efficiency perspective, it is unwise to 

impose a limitations regime that would require parties to run to court in response to 

every slight, without first attempting to resolve matters through extrajudicial means, 

out of fear that delay would result in a time-barred action.  [Citations.]  Allegations 

of a pattern of reasonably frequent and similar acts may, in a given case, justify 
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treating the acts as an indivisible course of conduct actionable in its entirety….”  

Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1197-98.  In 

Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 821-822, “an instance of an 

employer’s failure to [reasonably accommodate a disabled employee] that in 

isolation may seem trivial can assume greater significance and constitute a greater 

injury when viewed as one of a series of such failures.”  

Thus, the City’s pre-May 18 acts are relevant in the context of the City’s 

entire indivisible course of bad faith conduct, even if each individual act does not 

on its own rise to the level of an actionable material breach.   

At a minimum, whether the City’s pre-May 18 acts constituted material 

breaches of the LDA presents another factual issue that precludes a finding of 

waiver. 

3. The City Did Not Prove By Clear And Convincing Evidence That 
Appellants Intended To Waive Their Future Contract Claims. 

The Sixth Amendment to the LDA contains no language from which it could 

be inferred that Appellants intended to waive future contract claims that had not 

yet accrued.  It clearly does not apply to acts occurring after May 18, 2010.  As to 

the City’s pre-May 18 acts, at most it states that the earlier acts did not and would 

not constitute a material breach of the LDA.  Significantly, it did not state words 

expressing an intent by Appellants to “release” the City from or “waive” any 
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present or future claims based on those acts.  Of particular concern here are 

Appellants’ contract claims that had not yet accrued as of May 18, 2010. 

“[A] breach of contract claim does not lie and hence does not accrue until 

the plaintiff must show an ‘actionable and appreciable’ harm beyond mere nominal 

damages.”  Buschman v. Anesthesia Business Consultants LLC (N.D. Cal. 2014) 

42 F.Supp.3d 1244, 1251, citing Aguilera v. Pirelli Armstrong Tire Corp. (9th 

Cir.2000) 223 F.3d 1010, 1015 (“Under California law, a breach of contract claim 

requires a showing of appreciable and actual damage.”)  Appellants did not suffer 

an “actionable and appreciable” harm until, at the earliest, one-year later when the 

City improperly disapproved a casino on April 5, 2011.  ER 475. 

To the extent the Sixth Amendment to the LDA can be interpreted as a 

release or waiver, Civil Code Section 1542 applies: “A general release does not 

extend to claims which the creditor does not know or suspect to exist in his or her 

favor at the time of executing the release, which if known by him or her must have 

materially affected his or her settlement with the debtor.”  Because the earliest date 

on which Appellants could have known they had actionable breach of contract 

claims was April 5, 2011, the Sixth Amendment to the LDA did not extend to these 

unknown claims. 

Moreover, whether Appellants intended to waive their future contract claims 

is a question of fact.  “[R]egardless of the language in a form release, there are few, 
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if any, occasions where the issue of the releasor’s intent is not one of fact.”  Vega 

v. Western Employers Ins. Co. (1985) 170 Cal.App.3d 922, 927 abrogated on other 

grounds by Moradi-Shalal v. Fireman’s Fund Ins. Companies (1988) 46 Cal.3d 

287.  “Accordingly, parol evidence … is admissible on the question of the parties’ 

intent.”  Id.  Even where a release expressly refers to “known and unknown” 

claims, the “question remains as one of fact whether the [releasor] actually 

intended to discharge such claims.”  Id.  Thus, the court in Leaf v. City of San 

Mateo (1980) 104 Cal.App.3d 398, 411, stated: “mere recital, as in the release 

signed by plaintiffs, that the protection of Civil Code section 1542 is waived, or 

that the release covers unknown claims or unknown parties is not controlling.  

Whether the [releasor] intended to discharge such claims or parties is ultimately a 

question of fact.”  

Here, the Sixth Amendment to the LDA was silent as to a release or waiver 

of Appellants’ contract claims that had not yet accrued.  Even if it expressly 

referred to future unknown claims, Appellants’ intent to waive those claims would 

still present a question of fact that precludes a finding of waiver. 

C. THE DISTRICT COURT ERRED IN RULING THE CESP 
SETTLEMENT AGREEMENT PRECLUDED LITIGATION OF 
APPELLANTS’ CONTRACT CLAIMS. 

The District Court ruled that, “the breaches alleged in the TAC are all 

precluded by the terms of the LDA and Settlement Agreement.”  ER 26 (Order at 
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11:1-2).  In so ruling, the District Court relied on Baughman v. Walt Disney World 

Co. (9th Cir. 2012) 685 F.3d 1131, and California State Auto. Assn. Inter-Ins. 

Bureau v. Superior Court (1990) 50 Cal.3d 658, 664 (“CSAA”), neither of which 

mandates preclusion in this case. 

1. The CESP Settlement Agreement Does Not Have A Judicial 
Estoppel Effect. 

“[W]here a party assumes a certain position in a legal proceeding, and 

succeeds in maintaining that position, he may not thereafter, simply because his 

interests have changed, assume a contrary position....  [Citation.]  This doctrine is 

known as judicial estoppel and its purpose is to protect the integrity of the judicial 

process by prohibiting parties from deliberately changing positions according to 

the exigencies of the moment.”  Baughman, 685 F.3d at 1133 (internal quotes 

omitted).  “[F]or the doctrine to apply, the seemingly conflicting positions ‘must be 

clearly inconsistent so that one necessarily excludes the other.’”  Jackson v. County 

of Los Angeles (1997) 60 Cal.App.4th 171, 182. 

Judicial estoppel is inapposite to this case.  In the CESP Action, Appellants 

took the position, as did the City, that the CESP Settlement Agreement did not 

modify the LDA but merely confirmed the City retained discretion to select project 

alternatives in compliance with CEQA.  ER 104-122.  Appellants continue to take 

the same position in this case.  Appellants have not asserted a contrary position that 

must be judicially estopped.  
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2. The CESP Settlement Agreement Does Not Have A Collateral 
Estoppel Effect. 

“The doctrine of res judicata precludes parties or their privies from 

relitigating a cause of action that has been finally determined by a court of 

competent jurisdiction.  Any issue necessarily decided in such litigation is 

conclusively determined as to the parties or their privies if it is involved in a 

subsequent lawsuit on a different cause of action.”  Bernhard v. Bank of America 

Nat. Trust & Savings Ass’n (1942) 19 Cal.2d 807, 810.  “Res judicata bars the 

litigation not only of issues that were actually litigated in the prior proceeding, but 

also issues that could have been litigated in that proceeding.”  Zevnik v. Superior 

Court (2008) 159 Cal.App.4th 76, 82. 

“The doctrine of res judicata consists of two different aspects.  [Citation.]  

First, it precludes parties or their privies from relitigating a cause of action that has 

been finally determined by a court of competent jurisdiction.  [Citation.]  This 

aspect of res judicata has traditionally been referred to as ‘res judicata’ or ‘claim 

preclusion.’  Second, [a]ny issue necessarily decided in such litigation is 

conclusively determined as to the parties or their privies if it is involved in a 

subsequent lawsuit as to the parties on a different cause of action.  [Citations.]  

This latter aspect of res judicata is known as ‘collateral estoppel’ (ibid.) or ‘issue 

preclusion.’  [Citations.]  [¶]  Res judicata is applicable only to the same causes of 
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action between the same parties or their privies.”  Rice v. Crow (2000) 81 

Cal.App.4th 725, 734 (additional internal quotes omitted). 

The District Court relied on CSAA, 50 Cal.3d 658, for the proposition that 

“when a party stipulates to the resolution of a specific issue in a court-approved 

judgment, the judgment binds the party in subsequent actions”.  ER 25 (Order at 

11:11-13).  In CSAA, the insurer had admitted liability in a stipulated judgment 

between the insurer, insured, and third-party claimant in a prior personal injury 

action.  Accordingly, CSAA was barred from relitigating the same issue of liability 

in the subsequent bad faith action brought by the third-party claimant.  The 

“limited issue” in front of the Court was “whether a stipulated judgment meets the 

technical requirements of a final judicial determination as intended by Moradi-

Shalal.”13  CSAA, 50 Cal.3d at 664.  While the stipulated judgment in CSAA 

undoubtedly had a preclusive effect under the facts of that case, CSAA is 

distinguishable on several crucial points.   

First, CSAA required as a prerequisite to litigating the bad faith action that 

there first be a “conclusive judicial determination of the insured’s liability”.  Id. at 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 Moradi-Shalal held that a “conclusive judicial determination of the insured’s 
liability” is required before the third party can sue the insurer for “bad faith.”  46 
Cal.3d at 306. 
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662.  In contrast, Appellants’ breach of contract claims are not dependent on 

whether the City’s acts violated CEQA.  See Section VII.A. (p. 22), infra. 

Second, the relevant parties in CSAA were adversarial in both lawsuits (i.e., 

the third-party claimant and CSAA were on opposite sides in the personal injury 

action as well as the bad faith action), whereas here, Appellants and the City were 

cooperating co-defendants in the CESP Action.14  “The parties are deemed to be 

the same when those between whom the evidence is offered were on opposite sides 

in the former case, and a judgment or other determination could in that case have 

been made between them alone, though other parties were joined with both or 

either.  (Cal. Code Civ. Proc. §1910.)  Ordinarily, therefore, where the plaintiff and 

defendant in the subsequent action were merely codefendants in the original action, 

the prior judgment cannot be used by one against the other as an estoppel since 

they were not adversary parties in the original action and no issues were raised or 

adjudicated between them therein.”  Pleasant Valley Canal Co. v. Borror (1998) 61 

Cal.App.4th 742, 769 (internal quotes omitted). 

The third reason CSAA is distinguishable is because the parties in CSAA 

stipulated to liability, an issue present in both the personal injury and bad faith 

cases.  In contrast, the CESP Action was concerned with CEQA compliance and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 Appellants and the City were represented by legal counsel who collaborated on 
every aspect of their joint defense to the CESP Action and whose fees Appellants 
paid.  ER 557 (LDA §8.8); ER 664-665 (Levine Dec. ¶¶7-9). 
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did not raise any issue with regard to the scope or interpretation of contractual 

obligations between Appellants and the City.  Indeed, at that time, there was no 

dispute between Appellants and the City to even allow an issue to be framed.  As 

co-defendants, they had no motivation to litigate contract issues that had not yet 

arisen.  Accordingly, the CESP Settlement Agreement was not intended to and did 

not resolve the contract issues raised as between Appellants and the City in this 

action.  

 “[I]n order to apply collateral estoppel, the issues in the first action must 

have been actually litigated.  [Citation.]  A settlement which avoids trial generally 

does not constitute actually litigating any issues and thus prevents application of 

collateral estoppel.”  Rice, 81 Cal.App.4th at 736; see also, Taylor v. Hawkinson 

(1957) 47 Cal.2d 893, 896-97 [jury’s compromise verdict in prior trial “does not 

constitute such a determination of the issues involved as to render them res judicata 

where distinct rights are sought to be litigated in a separate cause of action”].  

Where co-defendants have no meaningful incentive to adjudicate an issue between 

them, there is a “lack of a full and fair litigation of the issue” that “precludes the 

application of collateral estoppel.”  Bostick v. Flex Equip. Co., Inc. (2007) 147 

Cal.App.4th 80, 99. 

The requirements of identity of parties and identity of issues are illustrated 

in the following cases. 
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In City of Vernon v. City of Los Angeles (1955) 45 Cal.2d 710, the two cities 

entered into a series of agreements between 1909 and 1938 by which Los Angeles 

would treat and dispose of Vernon’s sewage.  The Los Angeles sewer system 

eventually became overloaded and the state ultimately filed an abatement action in 

1943.  The net effect of the abatement action was that Los Angeles was required to 

build a new plant and related facilities at a cost of some $41 million, with annual 

maintenance costs of about $500,000.  Vernon sued to compel Los Angeles to 

continue disposing of Vernon’s sewage at rates set forth in the agreements between 

the cities.  

“Los Angeles [took] the position and the trial court determined that it had 

been decided in the abatement action that Vernon [had] no rights against Los 

Angeles under the sewage disposal contracts which [were] the subject of the 

present action.”  Vernon, 45 Cal.2d at 715.  The California Supreme Court 

disagreed, stating, “The determination of the trial court in this action that the 

essential issues herein were finally decided against Vernon in the abatement action 

is a serious error ….”  Id. at 712.  “[T]he findings and judgment in the abatement 

action did not refer to the particular issues there and here raised by Vernon as to its 

rights under the contracts. …. [¶]  It is apparent from the findings, conclusions, and 

judgment in the abatement action that the trial court there decided that Vernon’s 

contracts with Los Angeles were no defense in that [abatement] action but that it 
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did not purport to decide what contractual rights Vernon might have against Los 

Angeles apart from the abatement action.”  Id. at 715.  “The obvious purpose of the 

[abatement] injunction was to get the nuisance promptly abated and to that end to 

get the new plant built and paid for without the delay attendant on independent or 

later ensuing litigation to determine the validity and effect of the old contracts of 

Vernon and other corporate defendants.”  Id. at 716. 

Pleasant Valley Canal Co. v. Borror, which involved a dispute between two 

water users over their respective rights to divert water from the upper Tule River, 

also illustrates that collateral estoppel does not apply here.  Pleasant Valley 

contended that the “Poplar decision” from a prior suit limited the Borrors’ water 

usage.  The Poplar decision was the resolution of a suit brought by the Poplar 

Irrigation Company against some 31 upstream water users on the Tule River, based 

upon stipulations between Poplar and each of the defendants.  The judgment 

specified the amount of water each land-owning defendant was entitled to take 

relative to Poplar but not as to each other.  61 Cal.App.4th at 761. 

The Borrors contended that, “the Poplar decision’s declaration of their 

predecessors’ water rights as against the Poplar Irrigation Company is not 

determinative of their own rights as against Pleasant Valley”.  Id. at 766.  The 

Court of Appeal agreed, holding that the Poplar decision did not preclude litigation 

of the contract issues raised by the Borrors.  “Although the Poplar case adjudicated 
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the rights of the Poplar Irrigation Company with respect to numerous upstream 

water users, …. the decision does not purport to determine the rights of the various 

codefendants as among themselves.”  Id. at 767. 

In City of Vernon and Pleasant Valley, the parties had not been adversaries 

in the prior actions but were co-defendants being sued by a third party, and as such, 

the issues between them in the subsequent actions had not previously been litigated.  

Likewise here, Appellants and the City were co-defendants in the CESP Action.  

The obvious purpose of the CESP Settlement Agreement was to assure CESP that 

Appellants and the City fully intended to comply with CEQA and to quickly 

resolve the CESP Action in 2006 – in the City’s then own words – “on nuisance-

value terms”.  ER 121 (Lindsay Dec. ¶7).  The CESP Settlement Agreement 

adjudicated CESP’s rights with respect to Appellants and the City, but did not 

purport to determine the contractual rights of Appellants and the City as among 

themselves. 

In applying CSAA in this case to preclude Appellants from litigating the 

contract issues, the District Court deprived Appellants of due process.  “[I]n 

deciding whether to apply collateral estoppel, the court must balance the rights of 

the party to be estopped against the need for applying collateral estoppel in the 

particular case, in order to promote judicial economy by minimizing repetitive 

litigation, to prevent inconsistent judgments which undermine the integrity of the 
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judicial system, or to protect against vexatious litigation.”  Clemmer v. Hartford 

Insurance Co. (1978) 22 Cal.3d 865, 875. 

To hold that the CESP Settlement Agreement has a preclusive effect “would 

tend to defeat rather than to promote the objective of preventing vexatious 

litigation with its attendant expense both to the parties and the public” because 

Appellants never had their “day in court” during the CESP Action on the contract 

issues raised for the first time in this case.  Taylor, 47 Cal.2d at 897.   

The CESP Settlement Agreement cannot have a preclusive effect on 

Appellants’ contract claims in this action as a matter of law. 

D.   THE DISTRICT COURT ERRED IN RULING THAT A WRIT 
PETITION WAS APPELLANTS’ EXCLUSIVE REMEDY FOR 
THEIR CONTRACT CLAIMS.    

The District Court ruled that Appellants’ contract claims amounted to an 

“improper attack on the City’s exercise of its CEQA approval authority”, citing 

Public Resources Code Section 21168.15  ER 27 (Order at 13:18-19).  Thus, 

Appellants’ contract claims were barred on the ground that a “writ petition is the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Section 21168 states in relevant part: “Any action ... to attack, review, [or] set 
aside ... a determination, finding, or decision of a public agency, made as a result 
of a proceeding in which by law a hearing is required..., evidence is required to be 
taken and discretion in the determination of facts is vested in a public agency, on 
the grounds of noncompliance with the provisions of this division shall be in 
accordance with the provisions of Section 1094.5 of the Code of Civil Procedure.” 
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exclusive means for challenging a CEQA project approval or disapproval.”16  ER 

28 (Order at 14:11-12).  In ruling Appellants were required to file a writ petition to 

challenge the City’s CEQA determination, the District court conflated Appellants’ 

action for breach of the LDA with an action under CEQA and has misplaced its 

reliance on Mission Oaks Ranch, Ltd. v. City of Santa Barbara (1998) 65 

Cal.App.4th 713, 722, disapproved on other grounds by Briggs v. Eden Council for 

Hope and Opportunity (1999) 19 Cal.4th 1106.  ER 27-29 (Order at 13:17-15:2). 

1. Res Judicata Does Not Bar Appellants’ Contract Claim Based on 
the City’s Disapproval Of A Casino, Which Seeks To Redress A 
Distinct Primary Right. 

The rationale underlying administrative mandamus as an exclusive remedy 

is res judicata.  See McDaniel v. Board of Education (1996) 44 Cal.App.4th 1618, 

1621 (failure to pursue administrative mandamus may “collaterally estop” civil 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Even if this were a CEQA action to be challenged exclusively by a writ petition 
(which it is not), the District Court further erred in finding that the time to file a 
writ petition has expired.  ER 28 (Order at 14:16-17).  As the District Court 
acknowledged, the City has not approved any project, nor has it filed a “Notice of 
Decision” with the County Clerk or the OPR (ER 28 (Order at fn. 10)), as would be 
required to commence the running of the 30 day statute of limitations under Public 
Resources Code §21167 for an action alleging a public agency violated CEQA.  
Similarly, the City has not decided to carry out or commence a project without 
making a formal decision, as would be required to commence the running of the 
180 day catch-all statute of limitations as set forth in 14 Cal. Code Regs §15112(c).   
Although 14 Cal. Code Regs §§15002(h) and 15042 authorize an agency to 
respond to an EIR by disapproving the project, neither section sets out a limitation 
period that applies in the absence of the requirement to file a Notice of 
Determination nor otherwise relieves the lead agency from the obligation to file a 
Notice of Determination to commence the running of the statute of limitations. 
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rights action); Briggs v. City of Rolling Hills Estates (1995) 40 Cal.App.4th 637, 

646, 648 (“decision has achieved finality due to the aggrieved party’s failure to 

pursue the exclusive judicial remedy for reviewing administrative action” and 

plaintiff “cannot avoid giving preclusive effect to the administrative action by 

simply foregoing [sic.] the right to review”); Swartzendruber v. City of San Diego 

(1992) 3 Cal.App.4th 896, 903-904 (discharged police officer barred from 

relitigating the “same primary right, continued employment, [that] was involved in 

the civil service commission proceedings”). 

“California courts employ the ‘primary rights’ doctrine to determine whether 

res judicata bars a claim.”  City of Merced Redevelopment Agency v. Exxon Mobil 

Corp. (E.D. Cal. 2015) 2015 WL 471672, at *14.  As the court explained in 

Federation of Hillside and Canyon Associations v. City of Los Angeles (2004) 126 

Cal.App.4th 1180, 1202, “[t]wo proceedings are on the same cause of action if they 

are based on the same ‘primary right.’  [Citation.]  The plaintiff’s primary right is 

the right to be free from a particular injury, regardless of the legal theory on which 

liability for the injury is based.  (Ibid.)  The scope of the primary right therefore 

depends on how the injury is defined.  A cause of action comprises the plaintiff’s 

primary right, the defendant’s corresponding primary duty, and the defendant’s 

wrongful act in breach of that duty.” 
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“[F]or purposes of applying the doctrine of res judicata, the phrase ‘cause of 

action’ has a more precise meaning: The cause of action is the right to obtain 

redress for a harm suffered, regardless of the specific remedy sought or the legal 

theory (common law or statutory) advanced.”  Boeken v. Philip Morris USA, Inc., 

(2010) 48 Cal.4th 788, 798.  “[A] judgment for the defendant is a bar to a 

subsequent action by the plaintiff based on the same injury to the same right, even 

though he presents a different legal ground for relief.”  Id.  

Thus, “[t]he critical focus of primary rights analysis ‘is the harm suffered.’”  

Brodheim v. Cry (9th Cir. 2009) 584 F.3d 1262, 1268.  “[T]hat the same facts are 

involved in both suits is not conclusive.” Agarwal v. Johnson (1970) 25 Cal.3d 932, 

954; accord, Federation Hillside, 126 Cal.App.4th at 1203 (“These authorities do 

not mean that injuries arising from the same set of facts can give rise to only one 

cause of action.”) 

The court in City of Merced identified a number of cases involving the same 

and different primary rights.  2015 WL 471672, at *16-17.  Among the latter were 

the following examples where res judicata did not bar a subsequent action: 

In Bullock, the primary right that the plaintiff sought “to 
vindicate ... [wa]s based on her personal injuries.”  198 
Cal.App.4th at 557 [].  The court found that the plaintiff’s 
primary right was different from the primary right 
involved in a prior action brought by the California 
Attorney General and the Director of California’s Health 
Services that concerned only “economic injuries and 
injuries to market competition.” Id.  
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Similarly, in Rothschild v. Tyco Int’l (US), Inc., 83 
Cal.App.4th 488, 499–500 [] (2000), the court found that 
the plaintiff’s claim brought under California’s unfair 
competition law was not barred because it involved 
primary rights distinct from those underlying a different 
plaintiff’s claim against the same defendants, even 
though both claims were “based on virtually identical 
factual allegations.”  Id. at 492 [].  The court reasoned:  

[The plaintiff] is not asserting a right held by herself or 
other individuals, but is acting on behalf of the 
government.  Her action arises out of the defendants’ 
wrongful conduct in misrepresenting the nature of [the 
defendants’] products and submitting claims to the 
government for those products.  By contrast, [the other 
plaintiff] asserts a wholly separate and distinct injury to 
herself and other individuals similarly situated resulting 
from the defendants’ use of inferior and substandard 
metals in hardware intended for use in the systems that 
supply their drinking water.  Id. at 499–500 [].  

In Consumer Advocacy Group, Inc. v. ExxonMobil Corp., 
168 Cal.App.4th 675, 680 [] (2008), the court found that 
a separate action did not bar the plaintiff’s claim because 
the two actions did not address identical issues.  In the 
first case, the defendant reached a settlement with a 
different plaintiff concerning the damages associated 
with the release of gasoline that contained benzene and 
toluene.  Id. at 688 [].  The plaintiff, however, asserted a 
claim based on the defendant’s alleged release of 
gasoline containing benzene, toluene, and lead.  Id. 
Accordingly, the court found that the plaintiff’s claim 
was not barred because the prior action “did not resolve 
claims relating to lead.”  Id.  

City of Merced, 2015 WL 471672, at *17. 

Likewise, in City of Merced, the subsequent action did not involve the same 

primary right and was not barred where “the City’s primary right at issue in [the 

  Case: 15-15221, 08/07/2015, ID: 9639581, DktEntry: 21-2, Page 131 of 142



!

 !!"#

prior action] was the right to be free from a nuisance interfering with their rights to 

and use of their water supply system, and Plaintiff’s primary right here is the right 

to be free from a nuisance interfering with their rights to and use of the project 

area.”  Id. at *19. 

Here, the only act by the City that would arguably have been subject to 

administrative mandamus is the City’s Resolution to discontinue consideration of a 

casino.17  Had Appellants sought administrative mandamus review of the City’s 

Resolution, their cause of action would have comprised the primary right to a 

decision that complied with CEQA and the City’s corresponding statutory duty to 

comply with CEQA.18  

 In contrast, Appellants’ contract claim (as relevant to the City’s disapproval 

of a casino) seeks to redress the primary right to be free from an act by the City 

#############################################################
17 “The exercise of discretion to grant or deny a license, permit or other type of 
application is a quasi-judicial function.”  B. C. Cotton, Inc. v. Voss (1995) 33 
Cal.App.4th 929, 953-54, citing Weiss v. State Board of Equalization (1953) 40 
Cal.2d 772, 775. 
 
18 The Resolution would comply with CEQA if it were “supported by substantial 
evidence in the light of the whole record.”  Pub. Res. Code §21168. “Substantial 
evidence is defined as ‘enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, 
even though other conclusions might also be reached.’”  Bakersfield Citizens for 
Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1198.  Thus, the 
inquiry and standard of proof required to comply with CEQA is entirely distinct 
from what is at issue here. 
#
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comprises the City’s corresponding contractual duty to refrain from doing 

“anything which injures the right of the other to receive the benefits of the 

agreement.”  Bleecher, 29 Cal.3d at 350.  As Appellants alleged or could allege, 

the City breached the LDA’s implied covenant by disapproving a casino as the first 

step in its plan to “formally invalidate the LDA” and keep the $17.14 million in 

deposits, among other benefits.  Because the City was concerned about a lawsuit 

from Appellants and sought to minimize the risk of litigation, the City issued its 

disapproval under the guise of a CEQA decision, paying careful attention to 

satisfying the procedural and substantive requirements of CEQA.  The City’s 

breach of its contractual duty does not implicate nor is it dependent on a breach of 

the City’s statutory duty under CEQA.  Whether the City may have complied with 

CEQA is immaterial to whether it engaged in an action that was intended to and 

did deprive Appellants of contract benefits, and a decision complying with CEQA 

could not have redressed the harm Appellants suffered in the form of losing 

millions of dollars and thousands of hours of their time pursuing a project about 

which the City had changed its mind.  Indeed, Appellants do not contend in this 

action that the City violated CEQA. 

Thus, even if it is conclusively established that the City’s Resolution 

complied with CEQA, such determination does not foreclose Appellants’ contract 
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claim because, unlike Mission Oaks, Appellants do not seek to redress the same 

primary right that would be involved in an administrative mandamus proceeding. 

In Mission Oaks, plaintiff sued the County and EIR consultants alleging 

“that the EIR was not prepared pursuant to requirements of [CEQA] and that the 

fees charged Mission Oaks [were] unreasonable.”  65 Cal.App.4th at 721.  The 

plaintiff was barred from “su[ing] the County for damages caused by failure to 

prepare a proper EIR” because “[a]dministrative mandamus is the exclusive means 

by which to attack compliance with CEQA.”  Id. at 722.  Having failed to seek 

administrative mandamus, the validity of the EIR was conclusively established and 

could not be collaterally attacked in the form of a claim for damages.  Mission 

Oaks is distinguishable because both actions involved the same primary right – the 

plaintiff’s right to a proper EIR and the defendant’s corresponding statutory duty to 

prepare an EIR pursuant to requirements of CEQA.  Thus, Mission Oaks does not 

mandate preclusion of Appellants’ contract claim. 

  “When the material facts are undisputed, whether different parties have 

asserted the same cause of action constitutes a question of law.”  Planning and 

Conservation League v. Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, 

227, fn. 10.  Because Appellants’ contract claim is based on a different primary 

right than what could be redressed by way of administrative mandamus, res 

judicata does not bar Appellants’ contract claim as a matter of law.   
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2. Administrative Mandamus Is Not Available To Challenge Non-
Quasi-Judicial Acts And Therefore Cannot Preclude Contract 
Claims Based On The City’s Other Acts Of Bad Faith. 

Besides the City’s decision to disapprove a casino discussed above, none of 

the City’s other acts of bad faith is even arguably quasi-judicial in nature, and the 

District Court’s narrow characterization of all of Appellants’ allegations as an 

“improper attack on the City’s exercise of its CEQA approval authority” was 

inaccurate.  ER 27 (Order at 13:18-19).  Administrative mandamus is unavailable 

where the challenged act is not quasi-judicial.  Mammoth Lakes, 191 Cal.App.4th 

at 457 (“Since the Developer did not challenge a quasi-judicial determination, 

administrative mandamus is not the exclusive remedy”). 

“Whether an act is judicial depends on the ‘nature’ and ‘function’ of the act, 

not the ‘act’ itself.  [Citations.]  Courts look to two factors in making this 

determination: the nature of the act, i.e., whether the act is a measure normally 

performed by a judge, and the expectations of the parties, i.e., whether the parties 

dealt with the judge in his judicial capacity.”  Hyatt v. Town of Lake Lure 

(W.D.N.C. 2002) 225 F.Supp.2d 647, 656; see also, Mireles v. Waco (1991) 502 

U.S. 9, 12.  The First Circuit “described the analysis for determining whether an 

official has engaged in a quasi-judicial act:  Proper analysis involves answering 

three questions, each designed to determine how closely analogous the 

adjudicatory experience of [an official] is to that of a judge.  First, does [an 
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official], like a judge, perform a traditional ‘adjudicatory’ function, in that he 

decides facts, applies law, and otherwise resolves disputes on the merits (free from 

direct political influence)?  Second, does [an official], like a judge, decide cases 

sufficiently controversial that, in the absence of absolute immunity, he would be 

subject to numerous damages actions?  Third, does [an official], like a judge, 

adjudicate disputes against a backdrop of multiple safeguards designed to protect 

[the complaining party’s] rights?”  Diva’s Inc. v. City of Bangor (1st Cir. 2005) 

411 F.3d 30, 41. 

Here, all of the City’s acts of bad faith, apart arguably from its Resolution to 

discontinue consideration of a casino, were non-quasi-judicial.  For instance, 

Mayor McLaughlin’s letters to government officials asking them to oppose the 

casino or block a favorable Indian Lands Determination did not involve an 

adjudicatory function.  E.g., ER 259-260, 322-323.  Hyatt, 225 F.Supp.2d at 657 

(“composing and sending letters … are ministerial in nature”).  Nor was 

McLaughlin acting like a judge when she informed members of Congress that 

federal approvals were not “relevant” so as to delay an Indian Lands Determination 

that the City could seize upon to reject the casino.  ER 277.  The City’s acts of 

exploiting a negative vote on Measure U to block the favorable Indian Lands 

Determination were not adjudicatory in nature.  E.g., ER 265-266.  Likewise, 

Councilmembers’ letters to counsel seeking legal advice and their “closed session” 
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discussions to determine the “procedurally [] correct” way to get rid of Appellants 

did not involve deciding facts, applying law, and otherwise resolving disputes.  

E.g., ER 368, 386. 

There is no reason why Appellants’ contract claims based on these and other 

non-quasi-judicial acts should be barred by principles of res judicata, when 

administrative mandamus was never a remedy available to Appellants to challenge 

such acts.  Whether the City complied with CEQA is entirely irrelevant to whether 

the City’s acts were undertaken in bad faith.  In any event, Appellants’ contract 

claims all seek redress of different primary rights from what would be involved in 

a mandamus proceeding. 

The District Court’s ruling that administrative mandamus was the exclusive 

remedy for all of Appellants’ contract claims, including those based on non-quasi-

judicial acts, was clearly in error. 

VIII. 
CONCLUSION 

Appellants have adequately alleged or could allege facts sufficient to support 

claims for breach of the covenant of good faith and fair dealing and express 

contract terms that are independent of the City’s statutory duties under CEQA. 

Even if the City complied with CEQA in issuing its Resolution to 

discontinue consideration of a casino, Appellants alleged that the City disapproved 
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a casino under the guise of a CEQA decision as part of its calculated plan to avoid 

the risk of litigation and conceal the City’s bad faith purpose to “formally 

invalidate the LDA.” 

To the extent Appellants’ allegations may be novel because the courts have 

not previously addressed the precise issues raised in Appellants’ pleading, 

Appellants should nonetheless be permitted to proceed.  As this Court stated in 

McGary v. City of Portland (9th Cir. 2004) 386 F.3d 1259, 1270: 

the fact that [plaintiff’s] claim does not fall within the 
four corners of our prior case law does not justify 
dismissal under Rule 12(b)(6).  On the contrary, Rule 
12(b)(6) dismissals ‘are especially disfavored in cases 
where the complaint sets forth a novel legal theory that 
can best be assessed after factual development.’  
[Citation.]  As we have previously observed, “‘[t]he court 
should be especially reluctant to dismiss on the basis of 
the pleadings when the asserted theory of liability is 
novel or extreme, since it is important that new legal 
theories be explored and assayed in the light of actual 
facts rather than a pleader’s suppositions.’” 
 

In the interests of justice, Appellants respectfully request the Court reverse 

the judgment and remand this case for further proceedings on Appellants’ contract 

claims, so Appellants are afforded due process to have their legitimate claims 

resolved on the merits. 
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Dated: August 7, 2015  Respectfully submitted, 
       
 
      /s/ Scott Crowell 
      SCOTT CROWELL     
                                    Crowell Law Offices-Tribal Advocacy  
      Group               
      1487 W. State Route 89A, Suite 8  
                    Sedona, AZ 86336     
             Tel.:  (425) 802-5369    
             Fax:  (509) 290-6953    
        Email:  scottcrowell@hotmail.com 
 
      Michael P. Scott, Esq. (SBN 139188) 
      P.O. Box 3802 
      Santa Rosa, CA 95402-3802 
      Tel.:  (707) 799-4678 
      Email:  Michael_p_scott@yahoo.com 
       

Attorneys for Appellant Guidiville 
Rancheria of California 
 

      #

      /s/ Garet D. O’Keefe 
      GARET D. O’KEEFE (SBN 168415)   
                                  O’KEEFE & O’KEEFE LLP               
      1341 Francisco Street                  
      Berkeley, CA 94702    
             Tel.:  (510) 282-0319    
             Email:  garet@okeefelaw.com 
 

Attorneys for Appellant Upstream Point 
Molate LLC 
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STATEMENT OF RELATED CASES 

 Pursuant to Ninth Circuit Rule 28-6.2, Appellants The Tribe and Upstream 

are not aware of any related cases pending in this Court. 
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