
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

_______________________________________ 
 
Jane Doe and John Doe, individually, and 
on behalf of Baby Doe, 
                 Case No. 15-cv-02639 (JRT/SER)  
   Plaintiffs,  
 

vs.        
 

Emily Johnson Piper, in her official capacity Reply in Support of Plaintiffs’ 
as Commissioner of the Minnesota    Motion for Summary Judgment 
Department of Human Services, and     
Lori Swanson, in her official capacity 
as Minnesota Attorney General,  
 
   Defendants. 
_______________________________________ 
 
 This reply primarily addresses Defendants’ flawed argument that Plaintiffs “rely 

on an unsupported due process theory.”  All other arguments have been sufficiently 

addressed in the cross-briefing. 

Argument 

The right to make parenting decisions in the context of adoption is a 
fundamental right to which strict scrutiny applies. 

 
Relying on Washington v. Glucksberg, Defendants argue that Plaintiffs fail to 

establish that “adoption,” per se, is a fundament right under due process.  521 U.S. 702, 

720–21 (1997).  Defendants argue that Glucksberg establishes a “two-pronged” test: i.e., 

that fundamental rights must be “deeply rooted in our Nation’s history” and that such 

rights must be “implicit in the concept of ordered liberty,” such that “neither liberty nor 
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justice would exist if they were sacrificed.”1  They argue Plaintiffs fail to establish both 

prongs. 

First, Defendants argue that Plaintiffs cite no authority showing that “adoption” is 

deeply rooted in our Nation’s history.  Defendants obdurately continue to frame the rights 

at issue in this case so as to define them out of existence.  Rather than accepting 

Plaintiffs’ description of their time-honored right to make adoption-related parenting 

decisions, Defendants attempt to reframe the issue as whether adoption, per se, is a 

fundamental right, of course to show that the right does not exist. 

This “define the-right-out-of-existence method” of analysis was rejected in 

Obergefell v. Hodges: 

[I]t is inconsistent with the approach this Court has used in discussing other 
fundamental rights, including marriage and intimacy.  Loving did not ask about a 
“right to interracial marriage”; Turner did not ask about a “right of inmates to 
marry”; and Zablocki did not ask about a “right of fathers with unpaid child 
support duties to marry.”  Rather, each case inquired about the right to marry in its 
comprehensive sense, asking if there was a sufficient justification for excluding 
the relevant class from the right.  

 
135 S. Ct. 2584, 2602 (2015) (emphasis added); see also at 2598 (further recognizing that 

Glucksberg’s approach is not a one-size-fits-all – “[t]he identification and protection of 

fundamental rights … has not been reduced to any formula.”).  Nowhere in Troxel v. 

Granville, for instance, was there analysis of “visitation” as a fundamental right.  530 

U.S. 57 (2000).  Rather, the Court focused on the “more comprehensive” right to make 

parenting decisions.  And on that score, Defendants are unequivocally wrong: “The 

liberty interest at issue in this case — the interest of parents in the care, custody, and 
                     
1 Def. Mem. Opp. MSJ at 6. 
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control of their children — is perhaps the oldest of the fundamental liberty interests 

recognized by this Court.” Troxel, 530 U.S. at 65.  This fundamental liberty interest 

exists with equal force in the context of placing a child for adoption. 

The critical question regarding Defendants’ described second prong is: whether 

the statute “so threaten[s] liberty or justice as to trigger strict scrutiny under the Due 

Process Clause of the Fourteenth Amendment.”  Gallagher v. City of Clayton, 699 F.3d 

1013, 1018 (8th Cir. 2012).  Plaintiffs agree that some practices and social institutions 

may be deeply rooted in our Nation’s history, yet be abhorrent to substantive due process 

and ordered liberty.  For example, prohibitions on inter-racial marriage were deeply 

rooted in American history, but were not implicit in “ordered liberty.” See Loving v. 

Virginia, 388 U.S. 1, 12 (1967).  Slavery and polygamy likewise fail this essential-to-

“ordered liberty” test.  Indeed, specific liberty interests “must give way when there is a 

tradition denying the specific application of that general interest.  Kerry v. Din, 135 S. Ct. 

2128, 2135 (2015) (emphasis added) (finding wife had liberty interests in marriage, but 

not in having husband enter United States where visa disapproved because he worked for 

the Taliban.).  

Defendants mischaracterize Plaintiffs’ argument as one seeking the “unfettered,” 

“absolute,” or “unencumbered” right to place their children with persons of their 

choosing.  Plaintiffs make no such radical claim.  The threat to ordered liberty here is the 

State’s usurpation of a fit parent’s decision-making powers in favor of a tribe’s interests.  

MIFPA’s notice and intervention scheme, like the visitation scheme in Troxel, gives an 

outside party the right to intervene and question the right of parents to make parenting 
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decisions.  Parenting decisions as to where a child may be placed must be given “special 

weight.”  Troxel, 530 U.S. at 58 (“The problem here is not that the Superior Court 

intervened, but that when it did so, it gave no special weight to Granville's determination 

of her daughters' best interests.”); SooHoo v. Johnson, 731 N.W.2d 815, 821 (Minn. 

2007) (requiring Minnesota visitation statute accord special weight to parent’s wishes).  

MIFPA gives no such special weight to Indian parents’ decision about the 

appropriateness of an adoptive placement.  

Instead, MIFPA gives special weight to a tribe’s wishes.  Because the tribe has the 

powerful right to intervene, it has the powerful right to question.  Defendants argue this 

simply gives the tribe “a voice,”2 an obvious, self-serving understatement.  Upon notice 

and intervention, a tribe may move a juvenile court to enforce ICWA and MIFPA’s 

placement preferences found in Minnesota Statute Section 260.771, subdivision 7(a) 

(“The court must follow the order of placement preferences required by the Indian Child 

Welfare Act of 1978, United States Code, title 25, section 1915, when placing an Indian 

child.”).  Tribes can force the entire proceeding into tribal court.  Minn. Stat. § 260.771, 

subd. 3(b).3  Even if the tribe does not compel transfer, Indian parents are still compelled 

in a state court adoption proceeding to meet the burden of proving by clear and 

convincing evidence that good cause exists to modify the order of placement preferences.  

Minn. Stat. § 260.771, subd 7(d).  If Indian parents cannot meet this heavy evidentiary 

burden, they will be forced to parent — or surrender their child to a family chosen by a 
                     
2 Id. at 8. 
3 Defendants err in looking only to Minn. Stat. § 260.761 and claiming a tribe lacks the 
power to transfer.  See id. at 17, n.8. 
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government.  A more profound invasion of a family’s reproductive freedom, privacy, and 

parental decision-making is hard to imagine.  

Defendants also claim that even if MIFPA did infringe upon a fundamental right, 

strict scrutiny would not apply.4  While Defendants note Troxel did not expressly 

establish strict scrutiny as the applicable standard, courts following Troxel have found 

strict scrutiny applies.  SooHoo, 731 N.W.2d at 821; In re Welfare of Child of R.D.L., 853 

N.W.2d 127, 133 (Minn. 2014).  Defendants cite no modern authority to the contrary.  

But the question of the correct standard of review in a stand alone substantive due 

process case is not before this Court, since this case involves both substantive due 

process claims and equal protection claims.  Equal protection analysis requires strict 

scrutiny of a legislative classification when the classification impermissibly interferes 

with the exercise of a fundamental right or operates to the peculiar disadvantage of a 

suspect class.  Massachusetts Bd. of Ret. v. Murgia, 427 U.S. 307, 312 (1976).  Here, it 

does both, and strict scrutiny applies.  And should it not, the provisions at issue are not 

even rationally related to preventing the unwanted breakup of Indian families.   

Conclusion 
 
 MIFPA violates Plaintiffs’ fundamental rights to make parenting decisions in the 

context of private, voluntary adoption proceedings.  Accordingly, the Court should deny 

Defendants’ motion and grant Plaintiffs’ cross-motion for summary judgment, declaring 

MIFPA’s notice and intervention provisions unconstitutional and enjoining Defendants 

from enforcing them in the future. 
                     
4 Id. at 9, n.3. 
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      Respectfully submitted, 
 
 

NEWMARK STORMS LAW OFFICE LLC 
 

Dated: February 3, 2017   /s/ Jeffrey S. Storms    
     Jeffrey S. Storms, #0387240 
     Andrew M. Irlbeck, #392626, of counsel 

      100 South Fifth Street, Suite 2100 
      Minneapolis, MN  55402 
      Phone: 612-455-7050 
      Fax: 612.455.7051 
      Email: jeff@newmarkstorms.com 
       andrew@irlbecklaw.com 
      

- and - 
 

     HOVLAND & RASMUS, P.A.   
     R. Daniel Rasmus, #0260289 

      6800 France Avenue South, Suite 190 
      Edina, MN 55435 

Phone: 612.874.8550 
Fax: 612.874.9362 
Email: drasmus@hovlandrasmus.com 
 
- and - 
 

     FIDDLER LAW OFFICE, P.A. 
     Mark D. Fiddler, #0197853 

      6800 France Avenue South, Suite 190 
      Edina, MN 55435 

Phone: 612.822.4095 
Fax: 612.822.4096 
Email: mark@fiddler-law.com  

 
Attorneys for Plaintiffs 
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