
 

 

UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

_______________________________________ 
 
Jane Doe and John Doe, individually, and 
on behalf of Baby Doe, 
                 Case No. 15-cv-02639 (JRT/SER) 
   Plaintiffs,  
 

vs.        
         Plaintiffs’ Memorandum in 
Emily Johnson Piper, in her official capacity  Support of their Motion for 
as Commissioner of the Minnesota    Summary Judgment 
Department of Human Services, and     
Lori Swanson, in her official capacity 
as Minnesota Attorney General,  
 
   Defendants. 
_______________________________________ 
 

Introduction 
 
 The Minnesota Indian Family Preservation Act (MIFPA) requires that Indian 

tribes receive notice of any “Indian child” placed for voluntary adoption in the State of 

Minnesota, and provides tribes with the right to intervene in such adoptions, remove them 

to tribal court, and make final, binding decisions regarding the adoption, including who 

may adopt the child.  See Minn. Stat. § 260.761, subds. 3, 6 (2016).  As a result, the fit, 

biological parents of Indian children are the only class of parents in the State of 

Minnesota who cannot place their children for voluntary adoption without notice to and 

intervention by third parties.  MIFPA’s notice and intervention provisions violate Jane 

and John Doe’s fundamental right to parenting, and treat Plaintiffs differently than all 

other similarly situated persons in Minnesota.  Therefore, Minnesota Statute Section 

260.761, subdivisions 3 and 6, facially and as applied, violate Plaintiffs’ rights under the 
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Due Process and Equal Protection clauses of the Fourteenth Amendment.   

 No genuine issues of material fact exist.  Therefore, the Court should enter a 

Declaratory Judgment in Plaintiffs’ favor, declaring that MIFPA’s notice and intervention 

provisions are unconstitutional.  The Court should also issue an accompanying permanent 

injunction, ordering that MIFPA’s notice and intervention provisions shall no longer be 

implemented or enforced in the State of Minnesota. 
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Overview of Relevant ICWA/MIFPA Statutory Scheme 
 

A. ICWA’s notice provisions for involuntary proceedings 

Congress passed the Indian Child Welfare Act of 1978 (“ICWA”), 25 U.S.C. §§ 

1901-1963, in response to the high number of Indian children being removed from their 

homes by both public and private agencies.  Mississippi Band of Choctaw Indians v. 

Holyfield, 490 U.S. 30, 32 (1989).  Congress’ intent was to “protect the best interests of 

Indian children and to promote the stability and security of Indian tribes and families. ” 

25 U.S.C. § 1902.   

Section 1912(b) of ICWA provides tribes with a right of intervention during state 

court proceedings for the involuntary termination1 of unfit Indian parent(s)’ parental 

rights.  The purpose of the tribe’s intervention in involuntary proceedings is to enable the 

tribe to seek enforcement of an adoptive placement in line with ICWA’s preference 

provisions after parental rights are terminated  — this is in cases where a local social 

services agency has intervened (e.g., protective services of a child are authorized by a 

district court upon request by county social services):  

In any adoptive placement of an Indian child under State law, a preference 
shall be given, in the absence of good cause to the contrary, to a placement 
with 
 
(1) a member of the child’s extended family; 

                     
1 Voluntary and involuntary proceedings are governed in Minnesota by Minn. Stat. § 
260C.301.  A voluntary termination of parental rights occurs “with the written consent of 
a parent who for good cause desires to terminate parental rights… .”  Id., subd. 1(a). 
Involuntary proceedings can occur for a number of reasons including abandonment, 
neglect, or failure to contribute to the support or financial aid of the child. Id. at subd. 
1(b)(1)-(3).  In this case, Plaintiffs voluntarily terminated their parental rights.  ECF Doc. 
No. 1, Verified Complaint for Declaratory and Injunctive Relief (“Complaint”) ¶¶ 30, 31. 
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(2) other members of the Indian child’s tribe; or 
 
(3) other Indian families. 

 
25 U.S.C. § 1915(a). 

Section 1914 of ICWA provides courts the authority to invalidate any adoptive 

placement following involuntary removal of a child from its Indian parents where notice 

was not properly provided pursuant to 25 U.S.C. § 1912(b).  But courts have repeatedly 

held or otherwise recognized that ICWA’s notice provisions contained in Section 1912(b) 

do not pertain to voluntary adoption proceedings.  See, e.g., Navajo Nation v. Super. 

Court of the State of Washington, 47 F. Supp. 2d 1233, 1238 (E.D. Wash. 1999); see also 

Catholic Soc. Servs., Inc. v. C.A.A., 783 P.2d 1159, 1160 (Alaska 1989).  The Bureau of 

Indian Affairs similarly recognizes that ICWA does not mandate notice in voluntary 

proceedings.  See Indian Child Welfare Act Proceedings, 38778 Fed. Reg. 38834, 25 

CFR Part 23 § IV.L.2 (June 14, 2016) (“the final rule… does not require in all cases that 

notice be provided to Tribes of voluntary proceedings.”). 

B. MIFPA’S extended reach 

MIFPA was originally enacted in 1985, codified at Minnesota Statute §§ 257.35 – 

257.357 (1985).  The 1985 law provided notice to tribes in cases where an Indian child 

was in a “dependent” condition that could lead to involuntary out of home placement.  

Minn. Stat. § 257.352, subd. 2.  As originally enacted, the law did not mandate notice to 

Indian tribes of a voluntary proceeding where Indian parents desired to place their 

children for adoption. 
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That changed in 1997, when the Minnesota Legislature expanded ICWA’s scope 

in Minnesota and enacted notice and intervention provisions pertaining to voluntary 

adoptions: 

In any voluntary adoptive or preadoptive placement proceeding in which a 
local social services agency, private child-placing agency, petitioner in the 
adoption, or any other party has reason to believe that a child who is the 
subject of an adoptive or preadoptive placement proceeding is or may be an 
"Indian child," as defined in section 260.755, subdivision 8, and United 
States Code, title 25, section 1903(4), the agency or person shall notify the 
Indian child's tribal social services agency by registered mail with return 
receipt requested of the pending proceeding and of the right of intervention 
under subdivision 6… 

 
Minn. Stat. § 260.761, subd. 3 (emphasis added) (the statute was renumbered from 

§ 257 to § 260 in 1999).  Minnesota Statute § 260.761, subdivision 6, then 

provides tribes with an express right to intervene in voluntary adoptions: “In any 

state court proceeding for the voluntary adoptive or preadoptive placement of an 

Indian child, the Indian child’s tribe shall have a right to intervene at any point in 

the proceeding.” 

MIFPA defines an “Indian child” as “an unmarried person who is under age 

18 and is: (1) a member of an Indian tribe; or (2) eligible for membership in an 

Indian tribe.”  Minn. Stat. § 260.755, subd. 8 (emphasis added).  By contrast, 

ICWA defines an Indian child as either “(a) a member of an Indian tribe or (b) is 

eligible for membership in an Indian tribe and is the biological child of a member 

of an Indian tribe.” 25 U.S.C. § 1903(4) (emphasis added).  Thus, MIFPA is more 

sweeping in scope than federal law in that it expands ICWA to include children 

whose parents are not members of a tribe, but who are merely eligible for 
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membership. 

Many, if not most, federally recognized Indian tribes have only blood quantum, or 

lineage, requirements as prerequisites for membership.  See, e.g., Otoe-Missouria Tribe 

of Oklahoma Const. Art. IV § 1(b) (“All persons who are of at least one-eight (1/8) 

degree Otoe-Missouria Tribal blood”);2 Hualapai Indian Tribe Const. Art. II § 1 (b) (“All 

persons one-fourth (1/4) degree or more Hualapai Indian blood”);3 and Yavapai-Apache 

Nation Const. Art. II § 1(c) (“All persons who are one fourth (1/4) or more Yavapai-

Apache Indian blood.”).4  Thus, MIFPA’s wider scope of applicability requires notice to 

tribes and permits intervention where ICWA does not – i.e., in instances where Indian 

parents decided not to enroll or where the tribe refused to accept an enrollment 

application.  Unlike ICWA, MIFPA, facially and as applied, gives Indian tribes the right 

under the color of state law to interfere with voluntary, private adoptions – and provides 

this right under color of state law regardless of whether the parent or child is actually a 

member of an Indian tribe. 

Statement of Undisputed Material Facts 

 A. Baby Doe’s private direct placement adoption. 

Jane Doe gave birth to Baby Doe in April 2015 in Minneapolis, Minnesota.5  Jane 

and John Doe are unmarried but have been a couple and continuously lived together since 
                     
2 Available at http://www.omtribe.org/index.php?government-constitution (last accessed 
Dec. 26, 2016). 
3 Available at http://hualapai-nsn.gov/wp-content/uploads/ 
2013/07/HualapaiConstitution.pdf (last accessed Dec. 26, 2016). 
4 Available at http://www.yavapai-apache.org/wp-content/uploads/2016/09/Yavapai-
Apache-nation-Constitution-circa-1992.pdf (last accessed Dec. 26, 2016). 
5 Complaint ¶ 28. 
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2003, and have other children with one another.6  There is no possibility that anyone 

other than John Doe is the father.7  Jane and John Doe did not have their parental rights 

terminated by state action.8  Instead, they reached the difficult decision, on their own, that 

adoption would be best for Baby Doe considering their personal circumstances. 9   

Jane and John Doe elected to proceed with a private direct placement adoption 

through a private child-placing agency.10  A private direct placement adoption, 

commencing under Minn. Stat. § 259.47 with supervision by the juvenile court, allows 

Jane and John Doe specifically to elect who Baby Doe’s adoptive parents will be.11  No 

one other than the selected adoptive parents is legally able to adopt Baby Doe under this 

adoption method since no other individual or agency has the parents’ consent to adopt, 

and the child is not otherwise “free” for adoption.12  

Adoption proceedings are strictly confidential under state law.  Minn. Stat. § 

259.61.  In private “direct adoptive placements” under Minn. Stat. § 259.47, where the 

parent(s) directly place a child with adoptive parents of their choosing, notice is required 

to be sent only to the child’s guardian, if there is one, and parents with notice rights.  

Minn. Stat. § 259.49.  Neither state government nor any third party must be notified in 

non-Indian adoption proceedings.  

By contrast, in proceedings involving “Indian children,” a tribe has the right to 
                     
6 Id. ¶¶ 5, 29. 
7 Id. 
8 Id. ¶ 30. 
9 Id. 
10 Id. ¶ 31. 
11 Id. 
12 Id. 
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intervene and challenge the parents’ choice of adoptive parents by invoking Section 

1915(a)’s placement preferences.  The tribe can also invoke Minnesota Statute § 260.763, 

subd. 7: “[a]ny agency considering13 placement of an Indian child shall make active 

efforts to identify and locate extended family members.”  MIFPA stands as a glaring 

exception to this scheme of statutorily protected parental privacy and autonomy in private 

adoptions: for if the child is “Indian” under MIFPA's broad, race-based definition, the 

tribal government must be notified of the adoption and granted the right to intervene. 

Jane and John Doe selected adoptive parents (the “Adoptive Parents”), who are 

not of Indian descent, because they believed being raised by these Adoptive Parents, in 

particular, was in Baby Doe’s best interests for a number of reasons.14  The Does made an 

“open adoption” plan, wherein Baby Doe would learn about and stay connected with his 

Indian heritage.15  Jane and John Doe were well aware of the purpose of ICWA and 

MIFPA, as well as their rights under these statutes.16  However, they believed they were 

making the best decision about Baby Doe’s care, custody, control, and future 

upbringing.17 

 

                     
13 While Jane and John Doe made a decision to place, which was eventually approved by 
order of Hennepin County Juvenile Court, an agency remained involved in their case 
throughout the proceedings.  The agency was mandated to consider the suitability of a 
family to adopt in a completed home study prior to placement under Minn. Stat. § 259.41, 
and must further consider the placement in completing a post-placement assessment of 
the adoptive family under Section 259.53.  
14 Id. ¶¶ 34, 36. 
15 Id. ¶ 35. 
16 Id. ¶ 36. 
17 Id. 
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B. Jane and John Does’ Desire Not to Comply with MIFPA’s 
Unconstitutional Notice and Intervention Provisions. 

 
Jane and John Doe were represented in their adoption proceedings by attorney 

Mark Fiddler.18  Due to Jane and John Doe’s Indian heritage, Fiddler determined that 

Jane and John Doe were required by law to comply with ICWA and MIFPA in order to 

complete Baby Doe’s adoption.19 Therefore, this adoption was treated as a case that 

required compliance with ICWA and MIFPA throughout the entirety of the 

proceedings.20  Baby Doe was not a member of any tribe at any time during the pendency 

of his adoption proceedings.21   

Jane and John Doe did not want to comply with MIFPA’s notice and intervention 

provisions because they were adamant that they did not want their tribes notified, nor 

given the opportunity to intervene in Baby Doe’s adoption.22  They intentionally kept this 

pregnancy and birth a secret, even from their own parents and family.23  They were 

extremely concerned about the embarrassment, humiliation, and second-guessing that 

they believed would ensue if notice and/or intervention occurred.24  They were also 

concerned that this would cause them to deviate from their adoption plans.25 

 

 
                     
18 ECF Doc. No. 44, Affidavit of Mark Fiddler (“Fiddler Aff.”) (7/6/15) at ¶ 1. 
19 Declaration of Mark D. Fiddler (“Fiddler Dec.”) ¶ 3. 
20 Id. at 4. 
21 Id. at 5. 
22 Complaint ¶ 37. 
23 Id. 
24 Id.  
25 Id.  
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 C. Baby Doe’s adoption is completed 

 In response to this lawsuit, Samuel Moose, in his official capacity as 

Commissioner of Health and Human Services for the Mille Lacs Band of Ojibwe 

(“Commissioner Moose”), filed a Covenant Not to Intervene in Baby Doe’s adoption, 

which he had full and final authority to execute under the Mille Lacs Band Statutes 

Annotated.26  Jane and John Doe recorded their consents on July 7, 2015, in confidential, 

closed court proceedings.27 Baby Doe’s adoption was finalized on August 13, 2015.28  

Despite Moose’s decision not to intervene and the completion of Baby Doe’s adoption, 

the Does maintained this action in hopes that if they ever again conceive a child, both 

they and other Indian parents like them, will be treated like all other fit, biological parents 

of non-Indian children. 

Procedural History 
 
 Plaintiffs filed their Complaint on June 3, 2015,29 and shortly thereafter brought 

emergency motions for injunctive relief against the Defendants and then-Defendant 

Commissioner Moose, seeking to enjoin the enforcement of MIFPA’s notice and 

intervention provisions with respect to Baby Doe’s adoption.30  Commissioner Moose 

waived all of his tribe’s rights to notice and intervention in this case, which eliminated 

                     
26 ECF Doc. No. 26-1; see also Fiddler Aff. ¶¶ 3, 4, Ex. 1 (Tribe waived all right further 
notice as well). 
27 Fiddler Aff. ¶¶ 5, 6. 
28 Fiddler Dec. ¶ 6. 
29 ECF Doc. No. 1. 
30 ECF Doc. No. 8. 
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Plaintiffs need for preliminary relief.31 

 Defendants and then-Defendant Commissioner Moose then proceeded with 

motions to dismiss.  This Court dismissed Plaintiffs’ claims against Commissioner 

Moose, but denied Defendants Piper and Swanson’s motions.32  The Court held that (1) 

Plaintiffs had standing to pursue these claims against Piper and Swanson under the 

common law doctrine of Ex parte Young, 209 U.S. 123 (1908); (2) Younger abstention 

was not warranted; and (3) Plaintiffs’ claims are not moot because they are capable of 

repetition yet evading review.33  Plaintiffs now bring this motion for summary judgment 

to address the substance of their constitutional claims, as suggested by the Court.34 

Summary Judgment Standard 
 
 Summary judgment is appropriate when the evidence demonstrates that there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law.  Fed. R. Civ. P. 56(a); Smutka v. City of Hutchinson, 451 F.3d 522, 526 (8th Cir. 

2006).  “To defeat a motion for summary judgment, a party may not rest upon 

allegations, but must produce probative evidence sufficient to demonstrate a genuine 

issue for trial.”  Davenport v. University of Arkansas Bd. of Trustees, 553 F.3d 1110, 

1113 (8th Cir. 2009) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-49 

(1986)).  

 For purposes of this motion, Plaintiffs appropriately rely, in part, on their Verified 
                     
31 ECF Doc. No. 42, Order (7/2/15). 
32 ECF Doc. No. 52, Memorandum Opinion and Order (2/25/16); see also Doe v. Piper, 
165 F. Supp. 3d 789 (D. Minn. 2016). 
33 Doe, 165 F. Supp. 3d at 798 – 807. 
34 Id. at 807. 
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Complaint for Declaratory and Injunctive Relief, whereby both Jane and John Doe 

submitted verifications under the penalty of perjury.35  See Roberson v. Hayti Police 

Dep’t, 241 F.3d 992, 994-95 (8th Cir. 2001):  

A plaintiff’s verified complaint is the equivalent of an affidavit for 
purposes of summary judgment.  Watson v. Jones, 980 F.2d 1165, 1166 
(8th Cir. 1992), and a complaint signed and dated as true under penalty of 
perjury satisfies the requirements of a verified complaint, 28 U.S.C. § 1746.  
Although a party may not generally rest on his pleadings to create a fact 
issue sufficient to survive summary judgment, the facts alleged in a verified 
complaint need not be repeated in a responsive affidavit in order to survive 
a summary judgment motion.  Williams v. Adams, 935 F.2d 960, 961 (8th 
Cir. 1991). 

 
Argument 

 
 Plaintiffs brought this cause of action for violation of their Fourteenth Amendment 

Due Process and Equal Protection rights pursuant to 42 U.S.C. §§ 1983 and 1988.  As the 

Court has already recognized, this action is properly brought against the Defendants in 

their official capacities under the federal common law doctrine of Ex parte Young, 2009 

U.S. 123.  See also Will v. Michigan Dep’t of State Police, 491 U.S. 58, 71, n.10 (1989) 

(recognizing that state official sued in official capacity is a person who can be sued for 

injunctive relief under Section 1983).36  Under the Ex parte Young doctrine, this Court 

has the authority to provide prospective relief in the form of a declaratory judgment and 

permanent injunction.  See 28 U.S.C. §§ 2201, 2202; see also Fed. R. Civ. P. 57, 65.  

                     
35 See ECF Doc. No. 1 at *16-17. 
36 See also El-Tabech v. Clarke, 616 F.3d 834, 837 (8th Cir. 2010) (“Though the Eleventh 
Amendment bars an award of damages against a State in a § 1983 action, a federal court 
may award attorneys’ fees and other costs against the State under § 1988 as part of the 
prospective injunctive relief authorized in the landmark decision Ex Parte Young, 209 
U.S. 123 (1908).”) (citing Hutto v. Finney, 437 U.S. 678, 689-98 (1978)).   
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Entry of a declaratory judgment and permanent injunction are warranted here because 

there is no genuine issue of material fact that MIFPA’s notice and intervention provisions 

violate Plaintiffs’ Fourteenth Amendment Due Process and Equal Protection rights; 

therefore, the Court should declare these provisions unconstitutional and enjoin their 

future enforcement. 

A. MIFPA violates Due Process because it interferes with the fundamental 
right of parenting, and is not narrowly tailored to achieve a compelling 
state interest. 

 
The Fourteenth Amendment precludes any state from “depriving any person of 

life, liberty or property, without the due process of law.”  U.S. Const. amend. XIV, § 1. 

“The doctrine of substantive due process protects unenumerated fundamental rights 

and liberties under the Due Process Clause of the Fourteenth Amendment.” Gallagher 

v. City of Clayton, 699 F.3d 1013, 1017 (8th Cir. 2012) (citing Washington v. 

Glucksberg, 521 U.S. 702, 720 (1997)).  To prove a substantive due process claim, a 

party must: (1) establish the existence of a fundamental right or liberty and (2) provide 

a “careful description of the asserted fundamental liberty interest.”  Glucksberg, 521 

U.S. at 720-21 (internal quotations and citations omitted).  “The Due Process Clause 

‘forbids the government to infringe certain fundamental liberty interests at all, no 

matter what process is provided, unless the infringement is narrowly tailored to serve a 

compelling state interest.’”  Rosenbrahn v. Daugaard, 61 F. Supp. 3d 862, 868 

(D.S.D.), aff'd, 799 F.3d 918 (8th Cir. 2015) (quoting Reno v. Flores, 507 U.S. 292, 

302 (1993) (emphasis in original)). 
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 1. The right to place a child for adoption is one well within  
parental rights recognized as fundamental by the Supreme 
Court.37 

 
Like many rights associated with parenting, the right to privacy is not expressly 

enumerated within the Constitution, but the Supreme Court has recognized since at 

least 1891 “that a right of personal privacy, or a guarantee of certain areas or zones of 

privacy, does exist under the Constitution.”  Roe v. Wade, 410 U.S. at 152 (citation 

omitted).  The Supreme Court recognizes two distinct interests within the scope of the 

constitutional right to privacy: “one is the individual interest in avoiding disclosure of 

personal matters, and another is the interest in independence in making certain kinds 

of important decisions.”  Whalen v. Roe, 429 U.S. 589, 599-00 (1977).  The 

fundamental rights associated with parenting fall under the second category described 

by the Whalen Court. 

Fundamental rights and liberties are those “which are, objectively, deeply 

rooted in this Nation’s history and tradition … and implicit in the concept of ordered 

liberty such that neither liberty nor justice would exist if they were sacrificed.”  

Glucksberg, 521 U.S. at 720-21 (internal quotations and citations omitted).  The 

Supreme Court has “long recognized that freedom of personal choice in matters of 

                     
37 The Indian child - such as Baby Doe - also suffers a constitutional violation when 
the state prevents that child’s fit, biological parents from exercising their right or 
liberty to make parenting choices. See, e.g., In the Interest of J.L., L.R., and S.G., 779 
N.W.2d 481, 489 (Iowa Ct. App. 2009) (“A child’s liberty interest in familial 
association is protected by the Due Process Clause and the State may only interfere 
with this liberty interest after providing the child due process of law.”) (citing 
Santosky v. Kramer, 455 U.S. 745, 760 (1982) (additional citation omitted)). 
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marriage and family life is one of the liberties protected by the Due Process Clause of 

the Fourteenth Amendment.”  Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639-

40 (1974); see also Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (holding the right to 

“bring up children” is a liberty protected by the Due Process Clause); M.L.B. v. S.L.J., 

519 U.S. 102, 116 (1996) (choices about “the upbringing of children are among 

associational rights this Court has ranked as of basic importance to our society, rights 

sheltered by the Fourteenth Amendment against the State’s unwarranted usurpation, 

disregard, or disrespect”) (internal quotations omitted); Glucksberg, 521 U.S. at 720 

(fundamental rights include the rights “to have children, to direct the education and 

upbringing of one’s children… .”) (citations omitted).  In reaffirming Roe v. Wade in 

1992, the United States Supreme Court re-emphasized the substantive due process 

clause’s enduring focus on personal autonomy and dignity: 

Our law affords constitutional protection to personal decisions relating to 
marriage, procreation, contraception, family relationships, child rearing, and 
education. Carey v. Population Services International, 431 U.S., at 685, 97 
S.Ct., at 2016. Our cases recognize “the right of the individual, married or 
single, to be free from unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to bear or beget a 
child.” Eisenstadt v. Baird, supra, 405 U.S., at 453, 92 S.Ct., at 1038 (emphasis 
in original). Our precedents “have respected the private realm of family life 
which the state cannot enter.” Prince v. Massachusetts, 321 U.S. 158, 166, 64 
S.Ct. 438, 442, 88 L.Ed. 645 (1944). These matters, involving the most intimate 
and personal choices a person may make in a lifetime, choices central to 
personal dignity and autonomy, are central to the liberty protected by the 
Fourteenth Amendment. 

 
Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 851, 112 S. Ct. 2791, 

2807, 120 L. Ed. 2d 674 (1992) (emphasis added).  

The Supreme Court held in Troxel v. Gransville that “[t]he Due Process Clause 
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of the Fourteenth Amendment protects the fundamental rights of parents to make 

parenting decisions concerning the care, custody, and control of their children.” 530 

U.S. 57, 66 (2000) (emphasis added).  It reasoned that: 

[O]ur constitutional system long ago rejected any notion that a child is the 
mere creature of the State and, on the contrary, asserted that parents 
generally have the right, coupled with the high duty, to recognize and 
prepare [their children] for additional obligations … The law’s concept of 
the family rests on a presumption that parents possess what a child lacks 
in maturity, experience, and capacity for judgment required for making 
life’s difficult decisions. More important, historically it has recognized 
that natural bonds of affection lead parents to act in the best interests of 
their children. 

 
Id. at 68. Thus, it is well-established law that fit, biological parents have a fundamental 

right to make decisions about the upbringing and education of their children. 

a. The institution of adoption is rooted in our nation’s 
history and tradition. 

 
The Due Process Clause specially protects those fundamental rights and liberties 

which are, objectively, “deeply rooted in this Nation's history and tradition,” Glucksberg, 

521 U.S. at 720-21.  The first adoption statutes in the United States were not enacted until 

1851, when the State of Massachusetts enacted an adoption code.  NORMAN SINGER & 

SHAMBIE SINGER 3A SUTHERLAND STATUTORY CONSTRUCTION § 69:4 (7th ed. Nov. 

2014).  But as noted by the adoption scholar Joan Hollinger, these codes did not “create” 

an institution, rather they legitimized the numerous informal transfers of custody and 

parental rights over children which had been taking place in America since the colonial 

era.  JOAN HOLLINGER, ADOPTION LAW AND PRACTICE, §1.02 at 20 (Matthew Bender & 

Co., Inc., 1988; Supps. 1989-92). 
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The fundamental parental rights and practices associated with placing a child with 

another for care has existed since long before the drafting of the Constitution.  The 

institution of adoption has existed in various forms for at least four millennia.  E. WAYNE 

CARP, FAMILY MATTERS: SECRETARY AND DISCLOSURE IN THE HISTORY OF ADOPTION 

3-4, (Harvard University Press 1998).  One of the oldest codes in existence, Hammurabi’s 

Code, from ancient Babylonia, contains the first known adoption laws.  Hammurabi’s 

Code laws 185-191 provides:  

#185 “If a man has taken in a tiny child at birth as a son and has brought 
him up, that ward shall not be reclaimed.” 
 
#186 “If a man has taken in a tiny child as a son, and then soon after he has 
taken him in his father and mother search him out, that adopted child shall 
return to his father’s house.” 
 
#187 “The son of an official with a position in the palace and the son of a 
priestess shall not be reclaimed.” 
 
#188 “If a professional craftsman has taken in a child as a ward and 
instructed him in manual skills, he shall not be reclaimed.” 
 
#189 “If he has not instructed him in manual skills, that ward shall return to 
his father’s house.” 
 
#190 If a man has not counted together with his own sons, the child whom 
he has taken in as a son and whom he has brought up, that ward shall return 
to his father’s house.” 
 
#191 “If a man has established his house after taking in a son as a child and 
bringing him up, and then has his own children and reaches a decision to 
expel the ward, that child shall not go away empty handed. The father who 
brought him up shall give him as his inheritance one-third of his wealth and 
then he shall go away. He shall not give him any field, orchard or house.” 

 
Code of Hammurabi §§ 185-191 (L.W. King. trans. 1915) (c. 1780 B.C.), available at 

http://www.fordham.edu/halsall/ancient/hamcode.asp (last accessed Dec. 26, 2016).  See  
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Exxon Shipping Co. v. Baker, 554 U.S. 471, 491 (2008) (discussing Code of Hammurabi 

relevant to history of punitive damages); see also Harvey Cobb County, 811 F. Supp. 

669, 672, 679 (N.D. Ga. 1993) (recognizing Code of Hammurabi’s influence on Western 

legal system); Architect of the Capital, “Hammurabi,” available at 

https://www.aoc.gov/art/relief-portrait-plaques-lawgivers/hammurabi (last accessed Dec. 

26, 2016) (portrait of Hammurabi is one of 23 portraits that hang over the gallery doors 

of the House Chamber in the U.S. Capitol depicting “historical figures noted for their 

work in establishing the principles that underlie American law.”).   

This Code was intended to regulate an already established Babylonian institution.  

The Hebrew Scriptures, transcribed from oral traditions into the written word between 

1000-2000 B.C., are replete with examples of adoption in which the adopted child 

becomes a hero of the Jewish people.  In Exodus 1:22 and Exodus 2:1-10 Moses’ mother, 

Jochebed, places Moses in the Nile where he is adopted by Pharaoh's daughter; in this 

story, adoption advanced God's plan by saving Moses' life and ensuring Moses will lead 

the Children of Israel out of Egypt.  In the book of Ruth 1:1-18, the adult adoption of 

Ruth by Naomi advanced God's plan by preserving Ruth and the ancestral line of David.  

In 1 Samuel 1:28 the adoption of young Samuel by Eli as agent for the Lord advanced 

God's plan of Samuel becoming a prophet through whom God would speak to His people. 

In the book of Esther 2:5-7, the adoption of Esther allows Esther to save the Jewish 

community from genocide in Persia.  And then there is the New Testament reference to 

step-parent adoption in Joseph’s adoption of Jesus, thereby ensuring his royal lineage as a 

descendent of King David.  Matthew 1:18-25, Luke 2:33.  Thus, Hebrew Scripture and 

CASE 0:15-cv-02639-JRT-SER   Document 92   Filed 12/30/16   Page 19 of 41



 

 20 

the New Testament portray adoption as a historically vital institution, one that provided 

for the survival of Israel — and ultimately the birth of Christianity.  

In short, the institution of adoption has existed for centuries within the traditions 

and bodies of law that have influenced Western civilization, including the laws of the 

United States and our traditions.  With this history and tradition as the Court’s guide, it is 

beyond dispute that the fundamental right and practice associated with parenting, i.e., of 

placing a child with another person of the parent's choosing for care, has existed since 

long before the drafting of the Constitution.  In this context, it becomes apparent that 

American adoption statutes were designed not to create an institution, nor to confer rights 

upon biological parents, but to clarify rights of adoptive couples: 

The family relationship which lies at the core of this action is an adoptive 
one. While the biological family relationship is a recognized and 
protected interest in both our Constitution and natural law, the adoptive 
family relationship differs in several substantial ways. The adoptive  
family’s rights, like those of the foster family, arise from state statute. 

 
See Collier v. Krane, 763 F. Supp. 473, 476 (D. Colo. 1991).   
 

b. Courts have recognized fundamental rights associated 
with adoption.  

 
Relying in part on the fundamental right of parenting recognized in Troxel, the 

Iowa Supreme Court recognized this fundamental right of parenting in In re the 

Interests of N.N.E., holding that Iowa’s Indian Child Welfare Act placement 

provisions violated the Due Process Clause of the Iowa Constitution when applied to a 

voluntary adoption proceeding. 752 N.W.2d 1, 16 (Iowa 2008).  In N.N.E., the court 

held: 
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[Mother] was faced with an unintended pregnancy. A woman in her  
position has three choices: to keep the child, put the child up for adoption, 
or terminate the pregnancy. Such a decision is undoubtedly gut 
wrenching and will forever impact her as well as the unborn child. The 
State has no right to influence her decision by preventing her from 
choosing a family she feels is best suited to raise her child. Moreover, we 
do not believe the federal ICWA condones state law curtailing a parent’s 
rights in this manner. 

 
Id. at 9 (emphasis added).  As the Iowa Supreme Court recognized, “the mother’s 

fundamental right to make decisions concerning the care of her child,” id., embraced both 

the decision to not only continue the pregnancy, but also the subsequent choice of 

specific adoptive parents. 

The Florida Court of Appeals similarly recognized that a birth parent’s choice of 

adoptive parents is part and parcel of their fundamental constitutional right “to the care, 

custody, and control of their children.” In the Interest of S.N.W., 912 So.2d 368, 373, n.4 

(Fla. Ct. App. 2005) (citations omitted).  Thus the due process liberty interests implicated 

in this case begin with the parents’ right to make the “most intimate and personal choices 

a person may make in a lifetime”, Casey, 505 U.S. at 851 — to have or not have a 

child—and continue with their right to make the decision about who shall become the 

child’s subsequent parents through adoption.  Troxel, 530 U.S. at 68.  

c. Why should the right of fit, biological parents to place 
their children for adoption be excluded from the 
fundamental right of parenting?   

 
 Thus the critical question for this Court is not whether a fundamental right to 

adoption was codified at the time the Fourteenth Amendment was drafted.  Indeed, the 

Due Process Clause is not stagnant.  See Obergefell v. Hodges, 135 S. Ct. 2584, 2598 
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(2015) (“History and tradition guide and discipline this inquiry but do not set its outer 

boundaries.”) (citing Lawrence v. Texas, 539 U.S. 558, 572 (2003)).  Where Glucksberg 

prescribed a “circumscribed” inquiry into an alleged right’s history, when dealing with 

the evolving nature of marital and family intimacy rights in the context of the Fourteenth 

Amendment, the Supreme Court has articulated a more comprehensive approach:   

Glucksberg did insist that liberty under the Due Process Clause must be 
defined in a most circumscribed manner, with central reference to specific 
historical practices. Yet while that approach may have been appropriate for 
the asserted right there involved (physician-assisted suicide), it is 
inconsistent with the approach this Court has used in discussing other 
fundamental rights, including marriage and intimacy. Loving did not ask 
about a “right to interracial marriage”; Turner did not ask about a “right of 
inmates to marry”; and Zablocki did not ask about a “right of fathers with 
unpaid child support duties to marry.” Rather, each case inquired about the 
right to marry in its comprehensive sense, asking if there was a sufficient 
justification for excluding the relevant class from the right. 

Obergefell, 135 S. Ct. at 2602. “The identification and protection of fundamental rights is 

an enduring part of the judicial duty to interpret the Constitution.”  Id. at 2598. 

 The proper question for the Court is this: Why should the right of fit, biological 

parents to place their children for adoption be excluded from the fundamental right of 

parenting?  There is nothing exceptional about adoption in the context of parental 

decision-making that it should not be afforded the same protection as in other contexts 

(i.e., education in Wisconsin v. Yoder, 406 U.S. 205 (1972), or visitation in Troxel, 530 

U.S. 57.  The ancient history forming a significant part of the basis for Western law, and 

the authority on point, firmly establish that the rights associated with biological parents’ 

adoptive choices fall within the deeply rooted principles of parenting recognized by the 

Supreme Court.  See Obergefell, 135 S.Ct. at 2602 (a fundamental right of this type must 
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be viewed in its “comprehensive sense” and not with narrow specificity based upon 

historical context).  If adoption was recognized and accepted as far back as Hammurabi 

and Moses, how can it not be recognized as a fundamental right? 

Jane and John Doe’s decision to pursue a private direct placement adoption for 

Baby Doe was a difficult decision made in accordance with their fundamental right to 

choose the best upbringing for their child.  But this difficult decision was not suddenly 

made at the time Baby Doe was placed; rather, this decision was predicated upon an 

earlier, highly intimate decision Jane made with John’s support – the decision not to 

abort and bring the child to full term.   

Jane and John Doe’s immensely private decision to place Baby Doe with the 

Adoptive Parents, because they believed it to be in Baby Doe’s best interests, is at least 

as private, if not more so, than parents choosing how to educate their children. See 

Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925) (compulsory public education 

encroaches fundamental right of parents to direct their children’s education).  

“Accordingly, so long as a parent adequately cares for his or her children (i.e., is fit), 

there will normally be no reason for the State to inject itself into the private realm of the 

family to further question the ability of that parent to make the best decisions 

concerning the rearing of that parent's children.”  Troxel, 530 U.S. at 68-69.  Any state 

restriction that prevents or otherwise interferes with two, fit, biological parents freely 

choosing who to place their children with for adoption, must be subject to strict scrutiny. 
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2. MIFPA’s notice and intervention provisions are not narrowly 
tailored to serve a compelling state interest. 

 
Legislation that infringes upon a fundamental right must survive strict scrutiny, 

which means the law must be “narrowly tailored to serve a compelling state interest.” 

Glucksberg, 521 U.S. at 721 (additional citation omitted).  “Under both the Due 

Process and Equal Protection Clauses, interference with a fundamental right warrants 

the application of strict scrutiny.”  Bostic v. Schaefer, 760 F.3d 352, 375 (4th Cir. 

2014) (citing Glucksberg, 521 U.S. at 719-20).  “Under strict scrutiny, the government 

has the burden of proving that racial classifications are narrowly tailored measures that 

further compelling governmental interests.”  Johnson v. California, 543 U.S. 499, 505 

(2005) (internal quotation omitted); c.f. Rosenbrahn, 2015 WL 144567, at *9 

(“Defendants bear the burden of demonstrating that South Dakota’s laws banning 

same-sex marriage meet this exacting standard.”) (citing Fisher v. Univ. of Tex. at 

Austin, 133 S.Ct. 2411, 2420 (2013)).  

Furthermore, “the state’s ‘justification must be genuine, not hypothesized or 

invented post hoc in response to litigation.”  Rosenbrahn, 2015 WL 144567, at *9 

(quoting United States v. Virginia, 518 U.S. 515, 533 (1996)).  Accordingly, this Court 

must “carefully analyze the purpose and effect” of MIFPA and the provisions 

contained in Section 260.761, subds. 3, 6, that provide a tribe the right to notice and to 

intervene whenever an Indian child is the subject of a voluntary adoption.  See 

Karsjens v. Jesson, 6 F. Supp. 3d 916, 928 (D. Minn. 2014) (finding, in part, that 

inmates pleaded viable claims for Due Process violations). 
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The Supreme Court recently recognized that “the primary mischief the ICWA 

was designed to counteract was the unwarranted removal of Indian children from Indian 

families due to the cultural insensitivity and biases of social workers and state courts.”  

Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2561 (2013) (emphasis in original).  

ICWA’s text expressly states this concern: 

that an alarmingly high percentage of Indian families are broken up by 
the removal, often unwarranted, of their children from them by nontribal 
public and private agencies and that an alarmingly high percentage of 
such children are placed in non-Indian foster and adoptive homes and 
institutions… 

 
25 U.S.C. § 1901(4).  The Minnesota Supreme Court has recognized that MIFPA 

was based on ICWA, and was similarly enacted “to protect Indian families and 

cultural values under circumstances in which an Indian family is broken up.” 

Desjarlait v. Desjarlait, 379 N.W.2d 139, 144 (Minn. 1985).  Thus, the compelling 

interest at the heart of ICWA and MIFPA is clear – to protect Indian families and 

values from racially insensitive abuses by non-Indians that threatened Indian culture 

and heritage during involuntary termination of parental rights.  But MIFPA’s notice 

and intervention provisions are not narrowly tailored to protect this articulated 

interest. 

While Plaintiffs in no way acquiesce to the constitutionality of ICWA, this 

Court need look no further than ICWA to recognize that MIFPA’s notice and 

intervention provisions, Minnesota Statute § 260.761, subdivisions. 3, 6, are not 

narrowly tailored.  No provision of ICWA requires notice of proceedings to be 

provided to tribes in voluntary adoption proceedings.  See 25 U.S.C. § 1912(a) (notice 
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required only involuntary proceedings); see also Navajo Nation, 47 F. Supp. 2d at 

1238 (ICWA does not require notice in voluntary proceedings); accord Catholic Social 

Services, 783 P.2d at 1160; Duncan v. Wiley, 657 P.2d 1212, 1213 (Okla. Ct. App. 

1982); In re Baby Girl A, 230 Cal. App. 3d 1611, 1620-21 (Cal. 1991); In the matter of 

the petition of Philip A.C., 149 P.3d 51, 60 (Nev. 2006); see also See Indian Child 

Welfare Act Proceedings, 38778 Fed. Reg. 38834, 25 CFR Part 23 § IV.L.2. 

By expanding notice and intervention to voluntary adoptions, MIFPA 

improperly interferes with fundamental parenting decisions without, in any manner, 

advancing the stated interests of ICWA and MIFPA.  The voluntary termination of 

parental rights is a decision made by a legally fit parent in accordance with their 

fundamental right to choose the best upbringing for their child.  Congress intentionally 

omitted notice and intervention provisions pertaining to voluntary adoption and 

explicitly recognized the fundamental parental rights of fit biological parents as one of 

the reasons for the omission.  See Indian Child Welfare Act Proceedings, 38778 Fed. 

Reg. 38834, 25 CFR Part 23 § IV.L (“The Department is cognizant that voluntary 

proceedings require consideration of the interests of the Indian child’s biological 

parents to direct the care, custody, and control of their child.  See, e.g., Troxel v. 

Granville, 530 U.S. 57, 65 (2000)”.).  But what Congress and the Bureau recognized, 

the State of Minnesota hath taken away. See PHILIP (JAY) MCCARTHY, JR., The 

Oncoming Storm:  State Indian Child Welfare Act Laws and the Clash of Tribal, 

Parental, and Child Rights, 15 J.L. & FAM. STUD. 43 (2013). 

There is no legislative history suggesting that the voluntary adoption of Indian 
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children has had any substantive or deleterious impact on Indian culture.  Congress, in 

enacting ICWA, recognized the critical distinction between the voluntary and 

involuntary termination of parental rights, and tailored ICWA accordingly.  MIFPA 

now unnecessarily mandates unwanted, unnecessary, and burdensome state and tribal 

intervention in the privacy and decision-making of fit Indian parents.  MIFPA’s notice 

and intervention provisions usurp the right of fit, biological parents’ (singling out only 

Indian parents) to make fundamentally protected and private decisions related to the 

upbringing of their children.  As such, Minnesota Statute § 260.761, subdivisions 3, 6, 

cannot survive strict scrutiny. Indeed, these statutes are not even rationally related to a 

legitimate government interest, see Glucksberg, 521 U.S. at 728, as there is no 

legitimate governmental interest in second-guessing the parental decision-making of 

fit biological parents based solely on their race. 

B. MIFPA violates Equal Protection because it discriminates on the basis 
of race, and is not narrowly tailored to achieve a compelling state 
interest. 

 
The Equal Protection Clause of the Fourteenth Amendment provides that a state 

shall not “deny to any person within its jurisdiction the equal protection of the laws.” 

U.S. Const. amend. XIV, § 1.  Analysis under the Equal Protection clause is necessary 

when a state law creates disparate treatment between similarly circumstanced persons.  

Plyler v. Doe, 457 U.S. 202, 216 (1982).  Generally, state laws are constitutional if the 

disparity is “rationally related to a legitimate government interest.”  Chance Mgmt., 

Inc. v. South Dakota, 97 F.3d 1107, 1114 (8th Cir. 1996) (citations omitted).  When the 

disparate treatment infringes upon a fundamental right or affects a suspect class, the 
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law is subject to strict scrutiny, “by requiring the State to demonstrate that its 

classification has been precisely tailored to serve a compelling government interest.” 

Plyler, 457 U.S. at 216-17; see also City of Cleburne v. Cleburne Living Center, 473 

U.S. 432, 440 (1985) (“The general rule gives way, however, when a statute classifies 

by race, alienage, or national origin.”); Fisher, 133 S.Ct. at 417-18 (ethnicity also 

subject to strict scrutiny). 

1. MIFPA treats Indian parents and children differently than  
ALL others who are similarly situated. 

 
The fit, biological parents of Indian children are the only class of parents in the 

State of Minnesota deprived of the right to privately pursue an adoption without being 

forced to give notice to a government, their community, or their family.  Thus, 

biological Indian parents who pursue voluntary adoption in the best interest of their 

children and Indian children are treated differently than all similarly situated, non-Indian 

parents and non-Indian children.  These parents are also the only class of persons in 

Minnesota where third parties are given the opportunity to intervene and interfere with 

fit, biological parents’ decisions to pursue a private direct placement adoption of their 

child.  As a result, Indian children are the only class of persons in Minnesota who are 

deprived of their fundamental right to have their fit, biological parents make the best 

choices pertaining to their upbringing.  See Adoptive Couple, at 2565. 

As Justice Alito articulated in Adoptive Couple: 
 

The Indian Child Welfare Act was enacted to help preserve the cultural 
identity and heritage of Indian tribes, but under the State Supreme Court's 
reading, the Act would put certain vulnerable children at a great 
disadvantage solely because an ancestor—even a remote one—was an 
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Indian. As the State Supreme Court read §§ 1912(d) and (f), a biological 
Indian father could abandon his child in utero and refuse any support for  
the birth mother—perhaps contributing to the mother's decision to put the 
child up for adoption—and then could play his ICWA trump card at the 
eleventh hour to override the mother's decision and the child's best 
interests. If this were possible, many prospective adoptive parents would 
surely pause before adopting any child who might possibly qualify as an 
Indian under the ICWA. Such an interpretation would raise equal 
protection concerns… 

 
Id. (emphasis added).  There is no doubt that disparate treatment exists here; MIFPA 

explicitly states as much.  Indian parents and children are treated differently than every 

other similarly situated set of parents and children in Minnesota when it comes to 

voluntary adoption. 

 2. MIFPA is subject to strict scrutiny because it discriminates 
on the basis of race.38 

 
It is well established that the classification of “Indian” or “American Indian” 

identifies a federally recognized race.  For example, “[t]he Census recognizes five races: 

“White,” Black or African American,” “American Indian or Alaska Native,” “Asian,” 

and “Native Hawaiian or Other Pacific Islander.” Village of Freeport v. Barella, 814 

F.3d 594, 602 n.13 (2d Cir. 2016) (citing Race, U.S. Census Bureau (July 8, 2013), 

http://www.census.gov/topics/ population/race/about.html).  The 1997 Office of 

Management and Budget (OMB) standards on race and ethnicity define “American 

Indian or Alaska Native” as “[a] person having origins in any of the original peoples of 

North and South America (including Central America) and who maintains tribal 
                     

38 As discussed above, Minn. Stat. § 260.761, subds. 3, 6, is also subject to strict 
scrutiny — regardless of the parents’ so-called “political” class status — because it 
infringes upon Jane and John Doe’s fundamental right to parent.  Plaintiffs fully 
incorporate that argument into their Equal Protection argument as well. 
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affiliation or community attachment.”  See also Perkins v. Lake County Dep’t of 

Utilities, 860 F. Supp. 1262, 1266 (N.D. Ohio 1994) (“In 1880, the census was altered to 

allow for the following races: White, Black, Mulatto, Chinese and Indian.”).   

Piper and Swanson will argue that this case falls within the limited circumstances 

articulated in Morton v. Mancari, 417 U.S. 535 (1974), 39 where the Court found under 

the facts presented that being “Indian” was a political rather than racial classification – 

thus, subjecting the law at issue to the rational basis test rather than strict scrutiny.  In 

Mancari, there was a Due Process challenge to the BIA’s policy of hiring Indian 

applicants over non-Indians. Id. at 538-39.  The policy stated, in part, that:  

An Indian has preference in appointment in the Bureau.  To be eligible for 
preference in appointment, promotion, and training, an individual must be 
one-fourth or more degree Indian blood and be a member of a Federally-
recognized tribe.  It is the policy for promotional consideration that where 
two or more candidates who met the established qualification requirements 
are available for filling a vacancy, if one of them is an Indian, he shall be 
given preference in filling the vacancy. 

 
Id. at 553 n.24 (emphasis added). 

The Mancari Court reasoned that tribe members were essentially a political 

subset of the broader classification of the Indian race:  

The preference is not directed towards a ‘racial’ group consisting of 
‘Indians,’ instead, it applies only to members of ‘federally recognized’ 
tribes.  This operates to exclude many individuals who are racially to be 
classified as ‘Indians.’  In this sense, the preference is political rather than 
racial in nature. 

 
Id (emphasis added).  Under the rational basis test, the Court recognized that the 
                     

39 This case is referred to in short-form as either Mancari or Morton, but Mancari 
appears to be the prevailing short form used by the Supreme Court. 
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preference was “an employment criterion reasonably designed to further the cause of 

Indian self-government and to make the BIA more responsive to its constituent groups.” 

Id. at 554.  The Court further explained that “[t]he preference applies only to 

employment in the Indian service.” Id. at 554.  Accordingly, the Court narrowly held 

that “where the preference is reasonable and rationally designed to further Indian self-

government, we cannot say that Congress’ classification violates due process.” Id. at 

555.   

At bottom, the Mancari opinion created a narrow exception to racial 

discrimination based upon “the unique legal relationship between the Federal 

Government and tribal Indians” based on membership in political organizations, i.e., 

Indian Tribes, and not on race per se.  Mancari, 417 U.S. at 550 (emphasis added).  This 

Court need not disregard Mancari in order to find that MIFPA’s notice and intervention 

provisions violation Equal Protection because this case falls outside of Mancari’s scope 

for many reasons.  

 First, it was vital to Mancari’s holding that the preference at issue expressly 

limited its application to tribal members: “To be eligible for preference in appointment, 

promotion, and training, an individual must be one-fourth or more degree Indian blood 

and be a member of a Federally-recognized tribe.”  417 U.S. at 553 n.24.  ICWA 

similarly restricts its application to tribal members:  

(4) "Indian child" means any unmarried person who is under age eighteen and is 
either (a) a member of an Indian tribe or (b) is eligible for membership in an 
Indian tribe and is the biological child of a member of an Indian tribe. 
 

25 U.S.C. § 1903(4) (emphasis added).  An Indian child under ICWA thus stands in the 

CASE 0:15-cv-02639-JRT-SER   Document 92   Filed 12/30/16   Page 31 of 41



 

 32 

shoes of their parent’s “political” status as members of federally recognized tribes. 

 In sharp contrast to the statute at issue in Mancari, MIFPA expands its 

application beyond that of tribal members to include anyone eligible for tribal 

membership, and thus MIFPA's eligibility provision acts as a proxy for classification 

purely based on race.  MIFPA applies to children who are merely eligible to join a tribe, 

absent any requirement that either they or their biological parents be tribe members:  

"Indian child" means an unmarried person who is under age 18 and is:  
 
    (1) a member of an Indian tribe; or  
    (2) eligible for membership in an Indian tribe. 
 

Minn. Stat. § 260.755, subd. 8 (emphasis added).  MIFPA expands its scope beyond the 

political subset of Indians identified by the Mancari Court, and applies more broadly to 

the Indian race.  Indeed, membership to most federal tribes only requires blood 

quantum.40  Thus, MIFPA, on its face and as applied, requires notice and intervention in 

the voluntary adoptions of Indian children based solely upon race.  Accordingly, this 

amounts to unlawful discrimination against both Indian parents and children on the basis 

of race, and MIFPA is therefore not protected by the political classification exception 

adopted by the Court in Mancari.  See Rice v. Cayetano, 528 U.S. 495, 517 (2000) 

(striking down Hawaiian electoral system based on heritage). 

 Mancari is further distinguishable because the subject preference there addressed 

“unique Indian concerns” because it applied to the BIA and, thus, Indian self-

governance.  Williams v. Babbitt, 115 F.3d 657, 664 (9th Cir. 1997); see also Mancari, 

                     
40 See infra at 7. 
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417 U.S. at 554.  Here, MIFPA’s notice and intervention provisions are not limited to 

tribal Indians and are not limited solely to Indians residing on sovereign lands.  Thus, 

MIFPA’s notice and intervention provisions are not “uniquely native” and Mancari does 

not apply.  See Williams, 115 F.3d at 664-66 (interpretation of Reindeer Industry Act 

that prohibited non-natives in Alaska from entering into reindeer herding industry not 

protected by Mancari because the interest was not “uniquely native”).   

 Furthermore, Mancari applies to preferences in favor of Indians; however, recent 

Eighth Circuit case law reflects that members of Indian tribes do, in fact, constitute a 

race in instances where an Indian is being discriminated against.  See Spirit Lake Tribe 

of Indians ex rel. Committee of Understanding and Respect v. National Collegiate 

Athletic Ass’n, 715 F.3d 1089, 1092 (8th Cir. 2013) (undisputed that Indian tribe was a 

race for purposes of a 42 U.S.C. § 1981 racial discrimination claim); see also Albers v. 

Mellegard, Inc., Case No. 06-4242, 2008 WL 7122683, at *6 (D.S.D. 2008) (status of 

plaintiffs as Indian tribe members was sufficient to allege Section 1981 racial 

discrimination claim).  The Ninth Circuit has similarly recognized that “discrimination 

in employment on the basis of membership in a particular tribe constitutes national 

origin discrimination … under Title VII.” Dawavendewa v. Salt River Project Agr. Imp. 

& Power Dist., 154 F.3d 1117, 1120 (9th Cir. 1998). 

 Finally, Mancari involves a preference created under federal law.  As the First 

Circuit recently recognized, “it is quite doubtful that Mancari’s language can be 

extended to apply to preferential state classifications based on tribal status.”  KG Urban 

Enterprises, LLC v. Patrick, 693 F.3d 1, 18 (1st Cir. 2012) (emphasis in original).  
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Indeed, states, unlike the federal government, do not have the same authority under the 

Commerce Clause, the treaty power, or the special trust relationship.  Id. at 19 (citing 

Mancari, 417 U.S. at 552-53).  But where, as here, the law operates to discriminate 

against Indians, based not on membership in a tribe, but solely on ancestry-based 

eligibility for membership — therefore race — Mancari does not apply.  Ancestry can 

be a proxy for race.  Rice, 528 U.S. at 514.  

 In short, Mancari does not rescue Defendants from a strict scrutiny analysis in 

this case.  For the many reasons articulated above, Mancari is inapposite and not 

controlling to the issue raised in this case.  MIFPA discriminates based upon race.  

Strict scrutiny must apply. 

 3. MIFPA’s notice and intervention provisions are not 
narrowly tailored to serve a compelling government 
interest. 

 
As discussed in the context of Due Process above, Minnesota Statute § 260.761, 

subdivisions 3, 6, cannot survive strict scrutiny.  See Johnson v. California, 543 U.S. 

499, 505 (2005) (“Under strict scrutiny, the government has the burden of proving that 

racial classifications are narrowly tailored measures that further compelling 

governmental interests.”) (internal quotation omitted).  MIFPA’s notice and 

intervention provisions as to voluntary adoption are not narrowly tailored to serve the 

true government interest of preventing the improper and insensitive breakup of Indian 

families. 

Instead, these notice and intervention provisions have the effect of taking a 

subset of families and making them unequal in the fundamental right of parenting.  Cf. 
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United States v. Windsor, 133 S. Ct. 2675, 2681 (2013) (recognizing that DOMA’s 

principal effect is to identify a subset of state-sanctioned marriages and make them 

unequal).  Ironically, MIFPA operates directly contrary to the stated governmental 

interests of ICWA and MIFPA: MIFPA’s notice and intervention provisions regarding 

voluntary adoptions codify a long-held, non-Indian bias against fit Indian parents — 

that unlike all other parents in Minnesota — they, as a class, are incapable of making 

the same fundamental decisions other Minnesotan parents make regarding the 

upbringing of their children.  It tells the world that parenting choices made by Indians 

are unworthy of State recognition, and require governmental review despite the utter 

dearth of evidence that the parents are in any way unfit to make decisions regarding 

their own children.  It demeans Indian parents and children by depriving them of 

parental decision-making in the best interest of the child.  And because of this 

presumed parental infirmity, it allows the tribal government the opportunity to not just 

learn of, but override their choice. 

The interplay between the fundamental right to make decisions regarding care, 

custody, and control of one’s child in adoptions proceedings — free from governmental 

meddling — and the equal protection right for Indians to participate in that same 

freedom — highlights the fundamental right at stake in this case “To deny … 

fundamental freedom on so unsupportable a basis as the racial classifications embodied 

in these statutes, classifications so directly subversive of the principle of equality at the 

heart of the Fourteenth Amendment, is surely to deprive all the State's citizens of liberty 

without due process of law.”  Obergefell, 135 S.Ct. at 2603 (“Each concept—liberty 
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and equal protection—leads to a stronger understanding of the other.”). 

Congress passed ICWA to protect Indian parents’ rights and granted states 

power to enact laws providing greater protections than those contained in ICWA.  See 

25 U.S.C. § 1921 (providing state law may provide a “higher standard of protection to 

the right of the parent”).  Congress did not and could not authorize a state to single out 

Indians and take away their due process and equal protection rights.  Nor can states 

enact laws that give tribes rights that trump those of parents.  N.N.E., 752 N.W.2d at 

10 (additional rights granted to tribes by state law cannot come at the expense of the 

parents’ or child’s rights). 

No doubt, should Jane choose to have an abortion, Roe v. Wade unquestionably 

would protect her privacy and liberty interest to make that choice.  Yet under MIFPA, 

the Does’ decision to have the baby, and place it for adoption, is not afforded the same 

protection.  The Fourteenth Amendment does not favor abortion over adoption, 

creating greater rights of choice in the former than in the latter.  Likewise, state law 

cannot single out Indian parents and tell them: “you can freely abort, but you can’t 

freely place for adoption.”  As noted in N.N.E., see infra, the rights to make 

pregnancy-related decisions and parenting decisions regarding adoptive placement are 

inextricably intertwined, and are one in the same right under the Constitution. 

C. Plaintiffs are entitled to a declaratory judgment that MIFPA’s notice 
and intervention provisions are unconstitutional.   

 
 The Declaratory Judgment Act provides that “[i]n a case of actual controversy 

within its jurisdiction … any court of the United States, upon the filing of an appropriate 
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pleading, may declare the rights and other legal relations of any interested party seeking 

such a declaration, whether or not further relief is or could be sought.”  28 U.S.C. § 

2201(a).  An actual controversy that is ripe for adjudication pursuant to the Declaratory 

Judgment Act when “the facts alleged, under all the circumstances, show that there is a 

substantial controversy, between parties having adverse legal interests, or sufficient 

immediacy and reality to warrant the issuance of a declaratory judgment.”  Maytag Corp. 

v. Int’l Union, 687 F.3d 1076, 1082 (8th Cir. 2012) (quoting Maryland Casualty Co. v. 

Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941)).  The moving party must seek “a 

decree of conclusive character, as distinguished from an opinion advising what the law 

would be upon a hypothetical state of facts.”  Maytag Corp., 687 F.3d at 1081 (quoting 

Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 241 (1937)). 

 The entry of declaratory judgment with an accompanying preliminary injunction is 

the proper procedural device for invalidating an unconstitutional state statute.  See 28 

U.S.C. ¶ 2202 (granting courts authority to issue injunctive relief to enforce the entry of a 

declaratory judgment); see also North Dakota v. Heydinger, 15 F. Supp. 3d 891 (D. 

Minn. 2014) (granting plaintiff’s motion for summary judgment seeking declaratory and 

injunctive relief that provisions of state statute were unconstitutional and permanently 
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enjoining defendants and their successors from enforcing provision); 41 Karsjens v. 

Jesson, Case No. 11-3659 (DWF/JJK), 2015 WL 6561712 (D. Minn. Oct. 28, 2015 (court 

entering injunctive relief after declaring Minn. Stat. § 253D unconstitutional). 

 The Court has already recognized that this case presents an imminent injury and 

therefore a ripe controversy appropriate for declaratory judgment.  Since there are no 

genuine issues of material fact and Plaintiffs have established as a matter of law that 

MIFPA’s notice and intervention provisions violate the Fourteenth Amendment, a 

declaratory judgment should issue.  The Court should declare that Minnesota Statute § 

260.761, subdivisions 3,6 are unconstitutional, as are all rules, guidelines, regulations 

procedures, or the like that naturally flow from those statutory provisions.42 

D. Plaintiffs are also entitled to a permanent injunction to prevent 
irreparable harm. 

 
To obtain a permanent injunction, Plaintiffs must establish the following: (1) 

actual success on the merits; (2) that they face irreparable harm; (3) that the harm to them 

outweighs any harm to others; and (4) that an injunction serves the public interest.  Bank 

One, Utah v. Guttau, 190 F.3d 844, 847 (8th Cir. 1999) (“The standard for granting a 

permanent injunction is essentially the same as for a preliminary injunction, except that to 

obtain a permanent injunction the movant must attain success on the merits.”); Dataphase 
                     
41 The Court is not explicit in its entry of a declaratory judgment in this ruling, but a 
subsequent ruling on attorneys’ fees clearly reflects that the grant of a declaratory 
judgment was implicit.  See North Dakota v. Heydinger, Case No. 11-cv-3232 
(SRN/SER) 2016 WL 5661926, at *26 (D. Minn. Sept. 29, 2016) (“Through this lawsuit, 
Plaintiffs sought to have Minnesota Statutes § 216H.03, subd. 3(2)-(3), declared 
unconstitutional and to have Defendants enjoined from enforcing those statutory 
provisions, and that is exactly the relief they were awarded.”) (citation omitted). 
42 See, e.g., Minn. R. Adopt. P. 3.04; 21.01, subds. 2, 4; 31.01(6); 41.03(b); and 50.01. 
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Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981) (setting forth preliminary 

injunction standard); see also 28 U.S.C. ¶ 2202 (granting courts authority to issue 

injunctive relief to enforce the entry of a declaratory judgment). 

 When a case challenges the constitutionality of a state statute, the first prong is the 

overwhelmingly critical question.  The Supreme Court recognizes that the “deprivation of 

constitutional rights ‘unquestionably constitutes irreparable harm.’”  Jernigan v. Crane, 

64 F. Supp. 3d 1260, 1287 (E.D. Ark. 2014) (quoting Elrod v. Burns, 427 U.S. 347, 373 

(1976)); see also Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (“When an 

alleged constitutional right is involved, most courts hold that no further showing of 

irreparable injury is necessary.”) (quoting 11A Charles Alan Wright, Arthur R. Miller & 

Mary Kay Kane, Fed. Prac. And Procedure § 2948.1 (2d ed. 1995)).   Indeed, there is “no 

significant interest in the enforcement of a regulation that contravenes the Constitution.”  

Clary v. City of Cape Girardeau, 165 F. Supp. 3d 808. 832 (E.D. Mo. 2016); see also 

Bank One, 190 F.3d at 847-48 (balancing of the harms is unnecessary when enjoining the 

enforcement of invalid state law). 

It is also well established in this Circuit that “it is always in the public interest to 

protect constitutional rights.”  Waters v. Ricketts, 48 F. Supp. 3d 1271, 1279 (D. Neb. 

2015) (quoting Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008) overruled on 

other grounds by Phelps-Roper v. City of Manchester, 697 F.3d 678 (8th Cir. 2012) 

(internal quotes omitted)); see also Bank One, 190 F.3d at 847-48 (“the public interest 

will perforce be served by enjoining the enforcement of the invalid provisions of state 

law.”).   
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As set forth above, Plaintiffs have established that MIFPA’s notice and 

intervention provisions violate Plaintiffs' Fourteenth Amendment rights.  Plaintiffs are 

therefore harmed per se.  Defendants are not harmed by enjoining the enforcement of an 

unconstitutional statute, and the public interest can only be served by the issuance of an 

injunction in this case.  Accordingly, because no genuine issues of material fact exist, the 

Court should permanently enjoin Defendants and their successors in office from 

enforcing MIFPA’s unconstitutional notice and intervention provisions, and any rules, 

guidelines, regulations procedures, or the like that flow directly from the authority 

granted by MIFPA’s notice and intervention provisions. 

Conclusion 
 

 This case is tailor-made for declaratory and injunctive relief without trial. No 

genuine issues of material fact exist.  Therefore, the Court should enter summary 

judgment in favor of Plaintiffs, declaring that MIFPA’s notice and intervention 

provisions violate both the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment to the United States Constitution.  The Court should also enter a permanent 

injunction, ensuring that these unconstitutional provisions are never enforced (in their 

current form) in the State of Minnesota ever again.   
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