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INTRODUCTION 

 Defendants Commissioner of the Minnesota Department of Human Services 

Emily Johnson Piper and Attorney General Lori Swanson (collectively, “Defendants”) 

move the Court for an Order granting summary judgment in Defendants’ favor.   

 Defendants are improper parties, Plaintiffs lack standing, and their claims are 

otherwise moot.  In any event, Plaintiffs’ substantive due process claim fails as a matter 

of law because the Minnesota Indian Family Preservation Act’s notice and intervention 

provisions do not implicate a fundamental right, and the provisions are rationally based.  

Plaintiffs’ equal protection claim also fails as a matter of law because applicable case law 

provides that membership in an Indian tribe is a political, rather than a race-based 

classification, and the statute survives rational basis review. 
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FACTUAL BACKGROUND 

I. THE MINNESOTA INDIAN FAMILY PRESERVATION ACT. 

 The Minnesota Indian Family Preservation Act (“MIFPA”), Minn. Stat. 

§§ 260.751–.835, was passed in order to “(1) protect the long-term interests, as defined 

by the tribes, of Indian children, their families as defined by law or custom, and the 

child’s tribe; and (2) preserve the Indian family and tribal identity, including an 

understanding that Indian children are damaged if family and child tribal identity and 

contact are denied.”  Minn. Stat. § 260.753.   MIFPA defines an “Indian child” to mean 

“an unmarried person who is under age 18 and is: (1) a member of an Indian tribe; or 

(2) eligible for membership in an Indian tribe.”  Minn. Stat. § 260.755, subd. 8.  MIFPA 

further recognizes that “Indian children are the future of the tribes and are vital to their 

very existence.”  Id.1 

 MIFPA requires a number of persons or entities, including local social services 

agencies, private adoption agencies, the adoption petitioner, and any other party with 

knowledge of a proposed adoptee’s “Indian child” status, to give Indian tribes notice of 

any proposed voluntary adoption of an “Indian child:” 

                                              
1 The federal Indian Child Welfare Act (“ICWA”) has similar goals, recognizing that 
“there is no resource that is more vital to the continued existence and integrity of Indian 
tribes than their children” and that “an alarmingly high percentage of Indian families are 
broken up by the removal, often unwarranted, of their children from them by nontribal 
public and private agencies and that an alarmingly high percentage of such children are 
placed in non-Indian foster and adoptive homes and institutions.”  25 U.S.C. 
§ 1901(3), (4).  ICWA contains notice and intervention provisions applicable to 
involuntary adoptions of Indian children, 25 U.S.C. § 1912(a), and specifically reserves 
to the states the right to provide a higher standard of protection to Indian children.  
25 U.S.C. § 1921. 
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In any voluntary adoptive or preadoptive placement proceeding in which a 
local social services agency, private child-placing agency, petitioner in the 
adoption, or any other party has reason to believe that a child who is the 
subject of an adoptive or preadoptive placement proceeding is or may be an 
“Indian child,” . . . the agency or person shall notify the Indian child’s tribal 
social services agency by registered mail with return receipt requested of 
the pending proceeding and of the right of intervention under subdivision 6.   

Minn. Stat. § 260.761, subd. 3 (2014).  The birth parents may object to including their 

identities, and that of the child, in the notice, and may opt to keep these identities a secret.  

Id.  Upon receiving notice of the adoption proceeding, the tribe has the right to intervene 

in that proceeding: 

In any state court proceeding for the voluntary adoptive or preadoptive 
placement of an Indian child, the Indian child’s tribe shall have a right to 
intervene at any point in the proceeding. 

Id., subd. 6.  Under state law, Minnesota state courts must not hold an adoption 

proceeding involving an Indian child until after such notice is given.  Minn. Stat. 

§ 260.761, subd. 3 (“No preadoptive or adoptive placement proceeding may be held until 

at least ten days after receipt of the notice by the tribe or secretary.”). 

II. DEFENDANTS. 

 The Department of Human Services (“DHS”) and Attorney General’s Office 

(“AGO”), respectively, have limited or nonexistent enforcement responsibilities relating 

to MIFPA.   

 DHS licenses adoption agencies, Minn. Stat. § 245A.03(2), and under Minn. Stat. 

§ 245A.07 has the authority to impose sanctions upon any “license holder who does not 

comply with applicable law or rule.”  DHS’ Licensing Division is responsible for 

investigating private child-placing agencies that fail to comply with MIFPA.  Affidavit of 
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Aaron Winter (“Winter Decl.”), Ex. 1, p. 5 (Defendant Piper’s Response to 

Interrogatory 4). 

 No other statute grants either Defendant authority to enforce MIFPA.  Minn. Stat. 

§ 259.45, subd. 2 allows Defendants to institute a civil action against an adoption agency 

only when “the directors or those in control of the agency have misapplied or wasted 

assets of the agency or have acted fraudulently, illegally, or in a manner unfairly 

prejudicial toward a client of the agency.” 

III. BABY DOE’S ADOPTION PROCEEDING PRECIPITATED THE PRESENT LAWSUIT. 

Plaintiffs Jane and John Doe are the biological parents of Baby Doe (collectively, 

“Plaintiffs”), who was born in April 2015.  ECF No. 1 ¶ 5; Winter Decl., Ex. 2, p. 1 

(Plaintiffs’ Answer to Interrogatory 1).  Jane Doe is an enrolled member of the Mille 

Lacs Band of Ojibwe (“Band”).  ECF No. 1 ¶ 3; Winter Decl., Ex. 2, pp. 1-2 (Plaintiffs’ 

Answer to Interrogatory 2).  John Doe is also an enrolled member of an Indian tribe, 

although his tribal relationship is not identified.  ECF No. 1 ¶ 4; Winter Decl., Ex. 2, 

pp. 1-2 (Plaintiffs’ Answer to Interrogatory 2).  According to Plaintiffs, Baby Doe is 

eligible for membership in the Band.  ECF No. 1 ¶ 5; Winter Decl., Ex. 2, pp. 1-2 

(Plaintiffs’ Answer to Interrogatory 2).  Baby Doe is therefore an “Indian child” under 

Minnesota law.  See Minn. Stat. § 260.755, subd. 8 (2014). 

 Plaintiffs elected to proceed with a direct placement adoption for Baby Doe 

through a private child-placing agency.  ECF No. 1 ¶ 31; Winter Decl., Ex. 2, p. 2 

(Plaintiffs’ Answer to Interrogatory 4).  Plaintiffs selected two individuals (“Adoptive 

Parents”) as Baby Doe’s adoptive parents.  ECF No. 1 ¶ 34; Winter Decl., Ex. 2, p. 1 
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(Plaintiffs’ Answer to Interrogatory 1).  Adoptive Parents are not members of an Indian 

tribe.  Id.  An adoption proceeding was commenced in Hennepin County Juvenile Court.  

Id. ¶ 41. 

 Plaintiffs did not want to give notice of Baby Doe’s adoption to the Band.  ECF 

No. 1 ¶ 37; Winter Decl., Ex. 2, pp. 2-3 (Plaintiffs’ Answer to Interrogatory 5).  Rather 

than object to the constitutionality of MIFPA’s notice requirement in the pending state 

court proceeding, however, Plaintiffs chose to commence this separate federal lawsuit.  

The Band’s first notification of the adoption proceeding therefore came when it received 

Plaintiffs’ Complaint in this case.  ECF No. 25. 

 In their Complaint, Plaintiffs allege that Minn. Stat. § 260.761, subds. 3 and 6 

violate their privacy and parental rights under the Due Process Clause of the Fourteenth 

Amendment and the Equal Protection Clause of the Fourteenth Amendment.  See 

generally ECF No. 1.   

IV. BABY DOE’S ADOPTION WAS FINALIZED.   

After commencing this lawsuit, Plaintiffs filed a motion for a preliminary 

injunction, requesting that the Court preliminarily enjoin Defendants from enforcing or 

implementing MIFPA’s notice and intervention provisions.  ECF No. 8; ECF No. 9.  

Before the Court decided Plaintiffs’ motion, the Band filed a “Covenant Not to 

Intervene” with the Court, which stated that the Band “unconditionally and irrevocably 

covenant[s] not to intervene in the adoption proceeding venued in Hennepin County 

District Court.”  ECF No. 26-1.  The Court subsequently denied Plaintiffs’ motion for a 
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preliminary injunction on July 2, 2015.  ECF No. 42.  Plaintiffs did not appeal this 

decision. 

Following the Court’s July 2, 2015 Order, Plaintiffs provided the Band with notice 

required by MIFPA on July 6, 2015.  ECF No. 44-1.  Plaintiffs did not reveal their names 

in the notice.  Id.  In response, the Band’s Solicitor General sent Plaintiffs’ counsel a 

letter stating that Plaintiffs could file the “Covenant Not to Intervene” in their state 

adoption proceeding.  Id.  On July 7, 2015, Plaintiffs executed and recorded their 

consents to the adoption of Baby Doe with the adoption court.  ECF No. 44 ¶ 5.   

It is undisputed that (1) the adoption proceedings involving Baby Doe are now 

final; (2) Baby Doe is currently in the custody of Adoptive Parents; (3) the Band never 

intervened in the adoption proceeding; and (4) Plaintiffs’ identities were never disclosed 

to any Indian tribe during the adoption proceedings.  Winter Decl., Ex. 3, pp. 1-2 

(Plaintiffs’ Responses to Requests for Admission 1-5). 

V. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

 Defendants now move the Court for summary judgment in favor of Defendants on 

several different grounds.  Defendants are not proper parties.  Plaintiffs also lack standing 

to litigate this lawsuit as they cannot show that their alleged injury is traceable to 

Defendants’ conduct or that a favorable decision would redress their alleged injury.  In 

addition, Plaintiffs’ claims are now moot because the adoption of Baby Doe is final, and 

the Band never intervened in Baby Doe’s adoption proceedings.  Finally, even if the 

Court concluded that Plaintiffs have standing and that their claims are not moot, 

Plaintiffs’ substantive due process and equal protection claims fail on the merits because 
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MIFPA’s notice and intervention provisions are rationally related to a legitimate 

governmental interest.   

STANDARD OF REVIEW 

 Rule 56 of the Federal Rules of Civil Procedure provides that summary judgment 

is proper “if the movant shows that there is no genuine dispute as to any material fact and 

the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  Under this 

analysis, courts view any evidence and inference reasonably drawn from the evidence in 

a light most favorable to the nonmoving party.  Enter. Bank v. Magna Bank of Mo., 

92 F.3d 743, 747 (8th Cir. 1996). 

 A party opposing summary judgment “may not rest upon the mere allegations or 

denials of his pleading, but must set forth specific facts showing that there is a genuine 

issue for trial.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986); see also 

Dunavant v. Moore, 907 F.2d 77, 80 (8th Cir. 1990).  Even if a nonmoving party 

designates specific facts, “the mere existence of some alleged factual dispute between the 

parties will not defeat an otherwise properly supported motion for summary judgment” 

because Rule 56(a) requires “that there be no genuine issue of material fact.”  Anderson, 

477 U.S. at 247–48 (emphasis in original).  Where “the unresolved issues are primarily 

legal, rather than factual, summary judgment is particularly appropriate.”  Indep. 

Charities of Am., Inc. v. Minnesota, 82 F.3d 791, 795 (8th Cir. 1996).  “To establish the 

existence of a genuine issue of material fact, ‘[a] plaintiff may not merely point to 

unsupported self-serving allegations.’”  Smith v. Int’l Paper Co., 523 F.3d 845, 848 

(8th Cir. 2008) (quoting Bass v. SBC Commc’ns, Inc., 418 F.3d 870, 872–73 (8th Cir. 
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2005)).  Instead, the plaintiff “must substantiate his allegations with sufficient probative 

evidence that would permit a finding in his favor.”  Id. (internal citation and quotation 

omitted). 

ARGUMENT 

I. SUMMARY JUDGMENT MUST BE GRANTED IN DEFENDANTS’ FAVOR BECAUSE 

THEY EITHER DO NOT ENFORCE MIFPA, OR HAVE NOT THREATENED TO 

ENFORCE MIFPA. 

 “The Eleventh Amendment establishes a general prohibition of suits in federal 

court by a citizen of a state against his state or an officer or agency of that state.”  

281 Care Comm. v. Arneson, 638 F.3d 621 (8th Cir. 2011) (citing Pennhurst State Sch. & 

Hosp. v. Halderman, 465 U.S. 89, 100 (1984)).  In Ex Parte Young, the United States 

Supreme Court established a “narrow exception” to this rule, Seminole Tribe of Florida v. 

Florida, 517 U.S. 44, 76 (1996), allowing suit against a government official for 

prospective injunctive relief only when two conditions are met:  (1) the official “must 

have some connection with the enforcement” of the challenged statute; and (2) the 

official must “threaten and [be] about to commence proceedings” to enforce the statute.  

Young, 209 U.S. 123, 156-57 (1908); see also Balogh v. Lombardi, 816 F.3d 536, 544 

(8th Cir. 2016); 281 Care Committee v. Arneson, 766 F.3d 774, 797 (8th Cir. 2014).  

“General authority to enforce the laws of the state is not sufficient to make government 

officials the proper parties to litigation challenging the law.” Minn. Citizens Concerned 

for Life, Inc. v. Swanson, Civ. No. 10-2938, 2011 WL 797462, at *3 (D. Minn. Mar. 1, 

2011) (citations and quotations omitted). 
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 Plaintiffs cannot show that the Attorney General has the requisite power to enforce 

MIFPA.  Plaintiffs have claimed that the Attorney General has the power to enforce 

under Minn. Stat. § 259.45, subd. 2, which states that: 

The attorney general or the commissioner may bring an action in district 
court if the directors or those in control of the [adoption] agency have 
misapplied or wasted assets of the agency or have acted fraudulently, 
illegally, or in a manner unfairly prejudicial toward a client of the agency in 
the capacity of a director or one in control of the agency. 

 
 A proper interpretation of the statute does not support Plaintiffs’ position.  “In 

Minnesota, the goal of statutory interpretation is ‘to ascertain and effectuate the intention 

of the legislature.’”  Olson v. Push, Inc., 640 F. App’x 567, 569 (8th Cir. 2016) (quoting 

Minn. Stat. § 645.16).2  When the legislature’s intent is clearly discernible from a 

statute’s plain and unambiguous language, a court interprets the language according to its 

plain meaning without resorting to other principles of statutory construction.  Freeman v. 

State, 804 N.W.2d 144, 145 (Minn. App. 2011) (citing State v. Kelbel, 648 N.W.2d 690, 

701 (Minn. 2002)).  “A statute should be interpreted, whenever possible, to give effect to 

all of its provisions; no word, phrase, or sentence should be deemed superfluous, void, or 

insignificant.”  Am. Family Ins. Grp. v. Schroedl, 616 N.W.2d 273, 277 (Minn. 2000) 

(citation and internal quotations removed); see also Minnesota Min. & Mfg. Co. v. 

Nishika Ltd., 565 N.W.2d 16, 20 (Minn. 1997).  Courts must also interpret statutes 

                                              
2 This Court is bound by Minnesota rules of statutory construction when interpreting a 
Minnesota statute.  Olson, 640 F. App’x at 569 (citing HOK Sport, Inc. v. FC 
Des Moines, L.C., 495 F.3d 927, 935 (8th Cir. 2007); Gershman v. Am. Cas. Co. of 
Reading, PA, 251 F.3d 1159, 1162 (8th Cir. 2001). 

CASE 0:15-cv-02639-JRT-SER   Document 87   Filed 12/30/16   Page 9 of 32



10 

“consistent with legislative intent and in a sensible manner that avoids unreasonable, 

unjust, or absurd results.”  Minnesota Min. & Mfg., 565 N.W.2d at 20.   

 Under these principles, Minn. Stat. § 259.45, subd. 2 does not confer upon the 

Attorney General the authority to bring a civil action as a result of any illegality by those 

in control of an adoption agency.  Instead, Minn. Stat. § 259.45, subd. 2 authorizes the 

Attorney General to bring a civil action when those in control of an adoption agency 

“have acted fraudulently, illegally, or in a manner unfairly prejudicial toward a client of 

the agency.”  By ignoring the condition that the alleged fraud or illegality must be 

“toward a client of the agency,” Plaintiffs impermissibly fail to “give effect to all of its 

provisions.”  Am. Family Ins. Grp., 616 N.W.2d at 277.  It would also create an 

“unreasonable, unjust, or absurd result[],” Minnesota Min. & Mfg., 565 N.W.2d at 20, in 

converting a statute authorizing financial audits of adoption agencies, and related 

enforcement actions, into one broadly authorizing Attorney General enforcement of any 

alleged illegality or fraud by an adoption agency. 

 Plaintiffs have not and cannot show that an adoption agency’s failure to give 

notice under MIFPA—the only alleged illegality at issue here—would constitute 

illegality toward a client of the adoption agency.  Accordingly, the Attorney General 

must be dismissed as a party.3 

                                              
3 For the same reasons, DHS also does not have the ability to enforce MIFPA under 
Minn. Stat. § 259.45, subd. 2.  As discussed above, DHS may enforce MIFPA solely 
pursuant to its ability to sanction a private child-placing agency under Minn. Stat. 
§ 245A.07 for failure to follow the law. 
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 In addition, Plaintiffs have no evidence of the second requirement under Ex Parte 

Young:  that either the Attorney General or DHS ever “threaten[ed] and [were] about to 

commence proceedings” to enforce MIFPA.  209 U.S. 123, 156-57 (1908).  Accordingly, 

for this additional reason, both the Attorney General and DHS must be dismissed as 

improper parties under the Eleventh Amendment. 

II. PLAINTIFFS CANNOT SHOW CAUSATION OR REDRESSABILITY, TWO ESSENTIAL 

ELEMENTS OF STANDING. 

Summary judgment must be granted in Defendants’ favor because Plaintiffs do not 

have standing to sue in federal court.  Specifically, Plaintiffs cannot show either that their 

alleged injury is traceable to Defendants’ conduct, or that a favorable decision would 

redress their alleged injury. 

 As opposed to state courts of general jurisdiction, “[f]ederal courts are courts of 

limited jurisdiction.  They possess only that power authorized by Constitution and statute, 

which is not to be expanded by judicial decree.”  Kokkonen v. Guardian Life Ins. Co. of 

Am., 511 U.S. 375, 377 (1994) (internal citations omitted).  Article III of the United 

States Constitution limits “disputes which are appropriately resolved through the [federal] 

judicial process” to “cases” and “controversies.”  Whitmore v. Arkansas, 495 U.S. 149, 

155 (1990).  “[B]efore a federal court can consider the merits of a legal claim” under this 

Article III requirement, “the person seeking to invoke the jurisdiction of the court must 

establish the requisite standing to sue.”  Id. at 154. 

 Federal standing requires three elements.  “First, the plaintiff must have suffered 

an ‘injury in fact’ – an invasion of a legally protected interest which is (a) concrete and 
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particularized, and (b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical.’”  Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560 (1992) (citations omitted).  “Second, there must 

be a causal connection between the injury and the conduct complained of – the injury has 

to be ‘fairly . . .  trace[able] to the challenged action of the defendant, and not . . .  th[e] 

result [of] the independent action of some third party not before the court.’”  Id. (citations 

omitted) (brackets in original).  “Third, it must be ‘likely,’ as opposed to merely 

‘speculative,’ that the injury will be ‘redressed by a favorable decision.’”  Id. at 561 

(citations omitted).  “‘[I]t must be the effect of the court’s judgment on the defendant that 

redresses the plaintiff’s injury, whether directly or indirectly.’”  Digital Recognition 

Network, Inc. v. Hutchinson, 803 F.3d 952, 958–60 (8th Cir. 2015) (quoting Nova Health 

Sys. v. Gandy, 416 F.3d 1149, 1159 (10th Cir. 2005)) (emphasis added by the Digital 

Recognition court). 

 Because “[i]t is to be presumed that a cause lies outside [the federal courts’] 

limited jurisdiction,” Kokkonen, 511 U.S. at 377, “[t]he party invoking federal 

jurisdiction bears the burden of establishing these elements.”  Lujan, 504 U.S. at 561.  

“The litigant must clearly and specifically set forth facts sufficient to satisfy these Art. III 

standing requirements.  A federal court is powerless to create its own jurisdiction by 

embellishing otherwise deficient allegations of standing.”  Whitmore, 495 U.S. at 155–56 

(1990) (citing Warth v. Seldin, 422 U.S. 490, 508, 518 (1975)).   

 Where a plaintiff is himself the object of challenged government action or 

inaction, “there is ordinarily little question that the action or inaction has caused him 
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injury, and that a judgment preventing or requiring the action will redress it.”  

Id. at 561-62.  However, as articulated by the United States Supreme Court in Lujan: 

When . . . a plaintiff’s asserted injury arises from the government’s 
allegedly unlawful regulation (or lack of regulation) of someone else, much 
more is needed.  In that circumstance, causation and redressability 
ordinarily hinge on the response of the regulated (or regulable) third party 
to the government action or inaction – and perhaps on the response of 
others as well.  The existence of one or more essential elements of standing 
‘depends on the unfettered choices made by independent actors not before 
the courts and whose exercise of broad and legitimate discretion the courts 
cannot presume to either control or predict’ . . . and it becomes the burden 
of the plaintiff to adduce facts showing that those choices have been or will 
be made in such a manner as to produce causation and permit redressability 
of injury. 
 

504 U.S. at 562 (citations omitted) (emphasis in original).  In such a situation, “it is 

ordinarily ‘substantially more difficult’ to establish” standing.  Id.  Here, Plaintiffs cannot 

meet their heavy burden to show either causation or redressability, two critical standing 

requirements.4 

 A. Plaintiffs’ Alleged Injuries Are Not Fairly Traceable to the Conduct of  
  Defendants. 
 
 Plaintiffs allege as injury that the giving of notice to their tribe, as required by 

Minn. Stat. § 260.761, subd. 3, threatens embarrassment and potential tribal interference 

with their adoption preferences.  See Winter Decl., Ex. 2, pp. 2-3 (Plaintiffs’ Answer to 

Interrogatory 5).  These injuries are not fairly traceable to Defendants’ conduct.  

                                              
4 Plaintiffs’ case is also moot due to their inability to show a live injury in fact, or that 
their alleged injuries are capable of repetition but evading review, as discussed in 
Section III, infra.  
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 First, state adoption courts have an independent duty under MIFPA to ensure that 

no adoption proceeding takes place unless notice has been given.  Minn. Stat. § 260.761, 

subd. 3 (stating that where notice is required, “[n]o preadoptive or adoptive placement 

proceeding may be held until at least ten days after receipt of the notice by the tribe or 

secretary”).  The existence of this statutory duty not to hold an adoption proceeding in the 

absence of notice would ultimately cause Plaintiffs’ alleged injuries regardless of the 

action or inaction of Defendants.  Plaintiffs accordingly cannot meet Article III’s 

requirement that their injury “can be traced to the challenged action of the defendant, and 

[is] not injury that results from the independent action of some third party not before the 

court,” here, the state adoption court required to ensure compliance with MIFPA.  

Simon  v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (1976). 

 Second, as discussed, the Attorney General simply does not enforce MIFPA, and 

therefore does not have authority to enforce compliance with the challenged notice 

provision.  See supra, Section I.  DHS, for its part, may at most have the ability to 

enforce MIFPA only by affecting the license status of an adoption agency.  Minn. Stat. § 

245A.07; see also supra, Section I.  MIFPA, however, requires many persons and entities 

outside DHS’ control to give the tribe notice, including “a local social services agency, 

private child-placing agency, petitioner in the adoption, or any other party [who] has 

reason to believe that a child who is the subject of an adoptive or preadoptive placement 

proceeding is or may be an ‘Indian child.’”  Minn. Stat. § 260.761, subd. 3.  Finally, 

Plaintiff’s intervention-related alleged harms are contingent on the decision of another 

CASE 0:15-cv-02639-JRT-SER   Document 87   Filed 12/30/16   Page 14 of 32



15 

third party, the relevant tribe, and Defendants exercise no control over whether the tribe 

will choose to intervene once notice is given. 

 The United States Supreme Court has held that causation is lacking in such 

circumstances where the conduct of a third party is involved.   In Simon, for instance, 

plaintiffs claiming that third-party hospitals had denied them access to services sued 

officials of the Department of the Treasury for adopting a Revenue Ruling that, plaintiffs 

claimed, “‘encouraged’ hospitals to deny services to indigents.”  426 U.S. at 42.  As to 

causation, the Supreme Court held it was “purely speculative whether the denials of 

service specified in the complaint fairly can be traced to petitioner’s ‘encouragement’ or 

instead result from decisions made by the hospitals without regard to the tax 

implications.”  Id. at 42–43.  In this case, there is no causal connection between the 

actions of Defendants and the giving of notice by numerous parties required to do so 

under MIFPA, a state adoption court’s statutory duty to require tribal notice before an 

adoption proceeding may take place, or the tribe’s decision whether to intervene.  

 Because Plaintiffs cannot show that their alleged injuries are traceable to 

Defendants, they lack standing and summary judgment must be granted in Defendants’ 

favor. 

 B. This Court Cannot Redress Plaintiffs’ Alleged Injuries. 

 Plaintiffs also cannot meet their burden to show redressability.  If Plaintiffs were 

to prevail on the merits, the Court could at most issue a declaratory judgment holding 

MIFPA unconstitutional and enjoin Defendants from enforcing MIFPA, both of which 

Plaintiffs request.  Such a holding, however, would not redress Plaintiffs’ alleged injuries. 
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 First, even if Defendants had the ability to enforce MIFPA against all entities and 

persons required to give notice, neither a declaratory judgment nor an injunction 

forbidding enforcement would have any effect on the state adoption court’s statutory duty 

to ensure compliance with MIFPA’s tribal notice provision.  See Minn. Stat. § 260.761, 

subd. 3 (“No preadoptive or adoptive placement proceeding may be held until at least ten 

days after receipt of the notice by the tribe or secretary.”).  Decisions of federal district 

courts—whether in the form of a declaratory judgment or the legal reasoning underlying 

an injunction on Defendants—are not binding on state courts.  See State v. Roeschlein, 

776 N.W.2d 480, 485 n.1 (Minn. Ct. App. 2009) (Minnesota courts are not bound to 

follow Eighth Circuit precedent); Johnson v. Williams, 133 S. Ct. 1088, 1098 (2013) 

(federal court of appeals decisions do not bind state supreme courts); Lockhart v. 

Fretwell, 506 U.S. 364, 376 (1993) (Thomas, J., concurring) (“[N]either federal 

supremacy nor any other principle of federal law requires that a state court’s 

interpretation of federal law give way to a (lower) federal court’s interpretation.”).   

 Rather than being bound by decisions of lower federal courts, state district courts 

are bound by decisions of the Minnesota Court of Appeals, Minnesota Supreme Court, 

and the United States Supreme Court.  Citizens for a Balanced City v. Plymouth 

Congressional Church, 672 N.W.2d 13, 20 (Minn. Ct. App. 2003).  Accordingly, any 

relief granted by this Court would not affect an adoption court’s statutory duty to ensure 

compliance with MIFPA’s notice provision.  See Minn. Stat. § 260.761, subd. 3 
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(forbidding Minnesota district courts to hold a preadoptive or adoptive placement 

proceeding “until at least ten days after receipt of the notice by the tribe or secretary”).5 

 In addition, even Plaintiffs do not allege that either Defendant has the power to 

penalize any person or entity other than an adoption agency for failing to give notice.  

But, as discussed, MIFPA requires many other persons and entities to give tribal notice, 

including “a local social services agency . . . petitioner in the adoption, or any other party 

[who] has reason to believe that a child who is the subject of an adoptive or preadoptive 

placement proceeding is or may be an ‘Indian child.’”  Minn. Stat. § 260.761, subd. 3.  

The effect of the Court’s judgment on Defendants would not alter the behavior of these 

other entities.  Digital Recognition, 803 F.3d at 958–60 (“[I]t must be the effect of the 

court’s judgment on the defendant that redresses the plaintiff’s injury, whether directly or 

indirectly.”).  Plaintiffs’ alleged intervention-related injuries also hinge on a further 

third-party contingency, namely the relevant tribe’s independent decision whether to 

intervene. 

                                              
5 In denying Defendants’ motion to dismiss, the Court concluded that Plaintiffs had 
sufficiently alleged causation and redressability because Defendants’ “ability to enforce 
MIFPA’s notice provisions against an adoption agency made it much more likely that the 
Does’ adoption agency might notify the Mille Lacs Band of Baby Doe’s adoption 
proceeding, in turn increasing the likelihood of the Band’s intervention.”  Doc. 52, p. 21.  
However, the applicable legal standard is more stringent.  See, e.g., Lujan, 504 U.S. 
at 560 (holding that the conduct of Defendants must have caused the injury and that relief 
must be likely to redress the injury, not merely that Defendants’ conduct made it more 
likely that an injury might occur).  In any event, Plaintiffs’ alleged injury is certain to 
occur regardless of Defendants’ actions due to the requirement that a state court not 
proceed with an adoption of an Indian child unless notice is given to the tribe. 
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 Binding precedent holds that redressability cannot be shown when effective relief 

depends on a third party not bound to follow the judgment a federal plaintiff requests.  In 

Lujan, for example, plaintiffs sued the Secretary of the Interior, claiming that a rule the 

Secretary promulgated interpreting the Endangered Species Act would allow third-party 

federal agencies to fund projects jeopardizing endangered species abroad.  504 U.S. 

at 557–58.  The Supreme Court held that a change to the Secretary’s regulation “would 

not remedy respondents’ alleged injury unless the funding agencies were bound by the 

Secretary’s regulation, which is very much an open question.”  Id. at 568.  Indeed, even 

“resolution [of that issue] by the District Court would not have remedied respondents’ 

alleged injury anyway, because it would not have been binding on the agencies,” who 

“were not parties to the suit” and accordingly were not “obliged to honor an incidental 

legal determination the suit produced.”  Id.  at 569.  In this case, state adoption courts, as 

well as the persons and entities required to give notice under MIFPA, are not bound by a 

decision of this Court.  See supra, pp. 16-17.   

 Similarly, the Supreme Court held in Simon that “[i]t is equally speculative 

whether the desired exercise of the court’s remedial powers would result in the 

availability . . . of such [hospital] services” because the Simon plaintiffs had offered 

nothing more than a speculative inference that some hospitals “are so financially 

dependent upon the favorable tax treatment” conferred by the challenged Revenue Ruling 

that they might choose to offer the desired services in a less favorable tax environment.  

Id. at 43.  In this case, Plaintiffs can rely only on similar speculation that a state adoption 

court would hold MIFPA’s tribal notice provision unconstitutional based on a 
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non-binding opinion of this Court, and that the other persons and entities required under 

state law to give notice under MIFPA would not do so. 

 The Eighth Circuit Court of Appeals has also held that a plaintiff fails to show 

redressability in circumstances similar to this case.  In Digital Recognition, the Eighth 

Circuit rejected a plaintiff’s argument that a declaratory judgment constituting “a 

favorable judicial precedent” was sufficient to redress plaintiff’s injuries because, “if that 

measure of relief were sufficient to satisfy Article III, then the federal courts would be 

busy indeed issuing advisory opinions that could be invoked as precedent in subsequent 

litigation”—exactly what Plaintiffs seek here.  803 F.3d at 958–59.  The court also 

explicitly recognized that redressability cannot be shown where full relief depends on the 

decision of a state court not bound by lower federal judgments.  Id. at 959–60 (“We also 

reject [plaintiff’s] contention that the decision of an inferior federal court ‘binds . . . state 

judges in Arkansas,’ so that a declaratory judgment in this case would provide full 

redress for its injury.  Arkansas courts are not bound by federal law to accept the decision 

of an inferior federal court on the meaning of the federal Constitution.”).   

 In addition, in Ashley v. U.S. Dep’t of Interior, the Eighth Circuit recognized that 

attempting to change government behavior “‘only as a means to alter the conduct of a 

third party . . . not before the court, who is the direct source of the plaintiff’s injury’ . . . is 

a problem because for this approach to be successful the defendant must have control of 

the third party’s (case-relevant) behavior.”  408 F.3d 997, 1002–03 (8th Cir. 2005) 

(quoting Common Cause v. Dep’t of Energy, 702 F.2d 245, 251 (D.C. Cir. 1983)).  In 

Ashley, a third party’s spending decisions were “the cause of the primary harm alleged,” 

CASE 0:15-cv-02639-JRT-SER   Document 87   Filed 12/30/16   Page 19 of 32



20 

and the Eighth Circuit was accordingly “powerless to remedy the alleged harm.”  Id. 

at 1003.  Here, Plaintiffs must seek a judgment only as a means to change the conduct of 

a state adoption court, parties and entities required to give notice under MIFPA, or a 

tribe, none of whom are parties to this case, and none of whom Defendants control.   

 Because this Court does not have the ability to redress Plaintiffs’ alleged injuries, 

they lack standing and summary judgment must be granted in Defendants’ favor.6 

III.  PLAINTIFFS’ CLAIMS ARE MOOT.  

 The adoption of Baby Doe has been finalized, and Plaintiffs’ fear of tribal 

intervention never materialized.  Thus, even if Plaintiffs have standing to litigate this 

case, Plaintiffs’ claims are moot because no case or controversy remains before the 

Court.   

 Pursuant to Article III of the Constitution, “an actual controversy must be extant at 

all stages of review, not merely at the time the complaint is filed.”  Arizonans for Official 

English v. Arizona, 520 U.S. 43, 67 (1997).  “If an intervening circumstance deprives the 

plaintiff of a personal stake in the outcome of the lawsuit, at any point during litigation, 

the action can no longer proceed and must be dismissed as moot.”  Genesis Healthcare 

                                              
6 This does not leave Plaintiffs without a forum to challenge MIFPA; it simply means that 
this case is not one in which the limited jurisdiction of a federal court is properly 
invoked.  State courts share the federal judiciary’s duty to uphold rights allegedly 
protected by the federal constitution.  Stone v. Powell, 428 U.S. 465, 494 n.35 (1976) 
(“[W]e are unwilling to assume that there now exists a general lack of appropriate 
sensitivity to constitutional rights in the trial and appellate courts of the several States. 
State courts, like federal courts, have a constitutional obligation to safeguard personal 
liberties and to uphold federal law.”) (citing Martin v. Hunter’s Lessee, 1 Wheat. 304, 
341-344, 4 L. Ed. 97 (1816)). 
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Corp. v. Symczyk, 133 S. Ct. 1523, 1528 (2013); see also Ali v. Cangemi, 419 F.3d 722, 

723 (8th Cir. 2005) (“When, during the course of litigation, the issues presented in a case 

lose their life because of the passage of time or a change in circumstances . . . and a 

federal court can no longer grant effective relief, the case is considered moot.”).  If an 

issue becomes moot in the Article III sense, the Court has “no discretion and must 

dismiss the action for lack of jurisdiction.”  Ali, 419 F.3d at 724.   

 Plaintiffs’ alleged injuries were dependent on two events that had not yet occurred 

at the time the Complaint was filed: (1) the Does providing notice of Baby Doe’s 

adoption to the Band, and (2) the Band’s exercise of its right under MIFPA to intervene 

in the adoption proceeding.  See generally ECF No. 1.  Plaintiffs alleged these events 

would affect their privacy and parenting rights, and possibly compromise their adoption.  

Id.  Baby Doe, however, is in the permanent custody of Adoptive Parents, and the 

adoption is final.  Winter Decl., Ex. 3, p. 1 (Plaintiffs’ Responses to Requests for 

Admission 1-2).   

 It is now impossible for Plaintiffs to suffer any of the aforementioned harms.  

Plaintiffs’ identities were never disclosed to the Band during the adoption proceedings, as 

they were able to anonymously file their Notice of Baby Doe’s adoption with the Band.  

Winter Decl., Ex. 3, p. 2 (Plaintiffs’ Answer to Interrogatory 5) (admitting that Plaintiffs’ 

identities were never disclosed to any Indian tribe during Baby Doe’s adoption 

proceeding).  It is also undisputed that the Band never intervened in Baby Doe’s 

adoption.  Winter Decl., Ex. 3, p. 2 (Plaintiffs’ Answer to Interrogatory 4) (admitting the 

Band never intervened in the adoption proceeding).  The alleged injury-causing events 
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can therefore no longer occur, and Plaintiffs cannot suffer any injury.  The issues in this 

lawsuit are no longer “live,” and Plaintiffs lack any legally cognizable interest in the 

outcome of the litigation.  See Chafin v. Chafin, 133 S. Ct. 1017, 1023 (2013).   

Although an exception to the mootness doctrine exists for cases “capable of 

repetition yet evading review,” such an exception is inapplicable to the present case.  

Under this exception, a court may hear an otherwise moot case when “(1) the challenged 

action is of too short a duration to be fully litigated prior to its cessation or expiration, 

and (2) there is a reasonable expectation that the same complaining party will be subject 

to the same action again.”  Minn. Humane Soc. v. Clark, 184 F.3d 795, 797 (8th Cir. 

1999).  The capable of repetition yet evading review rule, “is an extraordinary and narrow 

exception to the mootness doctrine.”  Id. 

 When interpreting the “evading review” prong, “the proper inquiry is whether the 

[challenged] activity is by its very nature short in duration, so that it could not, or 

probably would not, be able to be adjudicated while fully alive.”  Hickman v. State of 

Mo., 144 F.3d 1141, 1143 (8th Cir. 1998).  The present case does not fit into the narrow 

set of unique circumstances that courts have determined will evade review because an 

adoption proceeding is not “by its very nature short in duration.”  See id.  To the contrary, 

cases in which application of the “evades review” exception are those subject to a 

deadline a court cannot alter.  See, e.g., Roe v. Wade, 410 U.S. 113, 125 (1973) 

(involving the unchangeable duration of a human pregnancy); Turner v. Rogers, 

564 U.S. 431 (2011) (involving an unchangeable prison sentence expiration date).   
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Here, in the event Plaintiffs have another child and elect to pursue a voluntary 

adoption, legal remedies would be available to Plaintiffs in state court as part of a future 

adoption proceeding.  The Eighth Circuit has consistently held that a case does not 

“evade review” when a plaintiff fails to avail itself of procedural opportunities to delay 

the challenged action.  See, e.g., Minnesota Humane Society v. Clark, 184 F.3d 795 (8th 

Cir. 1999) (finding a case moot where the complained-of action was completed during 

the pendency of the action, and the plaintiffs failed to appeal the denial of their motion 

for a preliminary injunction or seek an expedited appeal); Neighborhood Transp. 

Network, Inc. v. Pena, 42 F.3d 1169, 1173 (8th Cir. 1994) (finding that case was not one 

evading review when party could have sought, but did not seek, injunction pending 

review of denial of preliminary injunction).  Plaintiffs have similarly failed to seek such 

relief, but could do so in a future adoption proceeding.  Plaintiffs’ alleged injuries 

accordingly do not evade review. 

IV. PLAINTIFFS’ CLAIMS UNDER THE FOURTEENTH AMENDMENT FAIL BECAUSE 

MIFPA IS RATIONALLY RELATED TO THE STATE’S INTEREST IN FURTHERING 

THE CAUSES OF TRIBAL SELF-GOVERNANCE AND SELF-PRESERVATION. 

 Even if the Court concluded that Plaintiffs have standing to assert their now-moot 

claims, summary judgment is nevertheless appropriate because Plaintiffs’ substantive due 

process and equal protection claims fail as a matter of law.  Plaintiffs are unable to show 

that the challenged MIFPA provisions are not rationally related to a legitimate 

government’s interest.  See Fitz v. Dolyak, 712 F.2d 330, 333 (8th Cir. 1983) (“a 

presumption of constitutionality attaches to state legislative enactments,” and “a party 

seeking to challenge a statute under this [rational basis] standard bears a heavy burden.”). 
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A. There Is No Fundamental Substantive Due Process Right To Adoption. 

 The Fourteenth Amendment’s Due Process Clause contains “a substantive 

component, which forbids the government to infringe certain ‘fundamental’ liberty 

interests at all, no matter what process is provided, unless the infringement is narrowly 

tailored to serve a compelling state interest.”  Reno v. Flores, 507 U.S. 292, 302 (1993).  

“A fundamental right is one which is, objectively, deeply rooted in this Nation’s history 

and tradition, and implicit in the concept of ordered liberty, such that neither liberty nor 

justice would exist if [it] were sacrificed.”  Gallagher v. City of Clayton, 699 F.3d 1013, 

1017 (8th Cir. 2012) (quoting Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997)) 

(internal citations and quotation marks omitted).   

 Where a challenged statute does not infringe upon a fundamental liberty interest, 

however, the statute must only be “rationally related to legitimate government interests.”  

Id. at 728.  “‘Substantive due process’ analysis must begin with a careful description of 

the asserted right, for ‘[t]he doctrine of judicial self-restraint requires [the court] to 

exercise the utmost care whenever [the court is] asked to break new ground in this field.’”  

Flores, 507 U.S. at 302. 

 In their Complaint, Plaintiffs assert that MIFPA should be subject to strict 

scrutiny.  See ECF No. 1 ¶ 48 (“[MIFPA] . . . is not narrowly tailored to serve a 

compelling governmental interest.”)  Unlike the rights the Supreme Court has recognized 

as “fundamental,” however, adoption is not “deeply rooted in this Nation’s history and 

tradition.”  Adoption is a creature of statute, relies on state involvement, and requires the 

balancing of multiple competing interests.  Indeed, federal courts have consistently held 
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that adoption is not a fundamental right.  Lindley for Lindley v. Sullivan, 889 F.2d 124 

(7th Cir. 1989); Lofton v. Sec. of Dep’t of Children and Family Servs., 358 F.3d 804, 811 

(11th Cir. 2004). 

 In Lindley, for example, the Seventh Circuit declined to extend an individual’s 

fundamental right to parent to the adoption context.  In holding that there is no 

fundamental right to adoption, the court observed that adoption is “entirely a creature of 

state law, and parental rights and expectations involving adoption have historically been 

governed by legislative enactment.”  889 F.2d at 130.  Unlike fundamental familial 

rights, adoption is not an intrinsic human right recognized in this Nation’s history and 

tradition.  Id. at 131.  “Adoption always involves the weighing and balancing of many 

competing interests.  The rights of a couple to adopt must be reconciled with the state’s 

interest in protecting the existing rights of the natural parents, as well as in securing 

ultimately the welfare of the child.”  Id.   

 Analyzing Illinois adoption law, the Lindley court observed that “[a]mong the 

factors a court must consider in determining whether the proposed adoption is in the 

child’s best interest are the religious belief of the adopters and adoptee, as well as the 

physical and mental health of all individuals involved and the background, race, ethnic 

heritage, behavior, age and living arrangements of the adopters.”  Id. (citing Ill. Stat. 

ch. 40, ¶¶ 1519, 1519.1(b)).  The court concluded that “[b]ecause the adoption process is 

entirely conditioned upon the combination of so many variables, we are constrained to 

conclude that there is no fundamental right to adopt.”  Id.; see also Lofton, 358 F.3d 
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at 811 (acknowledging that there is no fundamental right to adopt, be adopted, or apply 

for adoption).   

 In Minnesota, like other states, adoption is a creature of statute, and the State has 

enacted numerous laws governing adoptions.  See Fleming v. Hursh, 136 N.W.2d 109, 

111 (Minn. 1965) (“Adoption was unknown at common law and the right of adoption 

exists only by virtue of statute.”).  For example, Minnesota requires that numerous factors 

be considered when deciding whether adoption is in the best interest of the child, 

including the child’s medical, educational, developmental, religious, and cultural needs; 

the child’s history and past experience; the child’s connection with a community, school, 

and faith community; the child’s interests, and talents; and the child’s relationship to 

current caretakers, parents, siblings, and relatives.  Minn. Stat. § 259.29, subd. 1.   

 In addition, before an adoption placement can be completed, an approved adoption 

home study on the prospective parent(s) must be conducted.  Minn. Stat. § 259.41.  The 

adoption study must assess, among other things, the prospective adoptive parent’s 

potential parenting skills, ability to provide adequate financial support for the child, and 

level of knowledge and awareness of adoption issues.  Id., subd. 2.  A background study 

on the adoptive parent(s) must also be conducted.  Id., subd. 3.   

 Furthermore, adoption proceedings and Plaintiffs’ desire to choose Baby Doe’s 

adoptive parents do not fit into the parental rights the Supreme Court has recognized as 

fundamental.  See Troxel v. Granville, 530 U.S. 57, 65 (2000) (“[T]he interest of parents 

in the care, custody, and control of their children[] is perhaps the oldest of the 

fundamental liberty interests recognized by this Court.”).  Although the Supreme Court 
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has determined that certain parental decisions are fundamental, it has not held that the 

choice of adoptive parents is fundamental.  See, e.g., Meyer v. Nebraska, 262 U.S. 390, 

399 (1923) (right to control children’s education); Wisconsin v. Yoder, 406 U.S. 205 

(1972) (holding that compulsory education past eighth grade violated parents’ 

fundamental right of parents to direct religious upbringing of their children).   

B. Membership In An Indian Tribe Is Not A Suspect Classification For 
Purposes Of Equal Protection Analysis. 

“The Equal Protection Clause of the Fourteenth Amendment commands that no 

State shall deny to any person within its jurisdiction the equal protection of the laws, 

which is essentially a direction that all persons similarly situated should be treated alike.”  

Am. Family Ins. v. City of Minneapolis, 129 F. Supp. 3d 674, 679 (D. Minn. 2015) 

(quoting True v. Nebraska, 612 F.3d 676, 683 (8th Cir. 2010)).  Laws that treat 

similarly-situated people differently on the basis of a suspect classification—such as sex, 

race, alienage, or national origin—must survive strict scrutiny in order to comport with 

the Equal Protection Clause of the Fourteenth Amendment.  See Frontiero v. Richardson, 

411 U.S. 677, 683 (1973).   

Suspect classifications are based on “immutable characteristic[s] determined 

solely by the accident of birth,” and as such “the imposition of special disabilities” based 

on such characteristics “would seem to violate ‘the basic concept of our system that legal 

burdens should bear some relationship to individual responsibility.’”  Id. at 686 (quoting 

Weber v. Aetna Cas. & Surety Co., 406 U.S. 164, 175 (1972)).  If, however, a “State 

treats similarly-situated persons differently, but without targeting a suspect class or 
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burdening a fundamental right, the State’s actions are subject to rational basis review.”  

Am. Family Ins., 129 F. Supp. 3d at 680. 

 Here, the applicability of MIFPA’s tribal notice provision is not based on the sex, 

race, alienage, or national origin of Baby Doe.  The tribal notice provision requires 

parties to a voluntary adoptive placement proceeding to give tribal notice when the 

subject of the adoption is an “Indian child,” as state law defines that term.  Minn. Stat. 

§ 260.761, subd. 3.  By statute, an “Indian child” is an “unmarried person who is under 

18 and is: (1) a member of an Indian tribe; or (2) eligible for membership in an Indian 

tribe.”  Minn. Stat. § 260.755, subd. 8.  This language therefore makes one’s status as an 

“Indian child” dependent on the enrollment criteria promulgated by the individual tribes.   

 Plaintiffs aver in their Complaint that Ms. Doe is enrolled in the Band and 

“believes Baby Doe is eligible for membership” in the Band.  ECF No. 1 ¶ 5.  Baby 

Doe’s status as an “Indian child” therefore depends on whether the child is eligible under 

the Band’s enrollment criteria.  As it relates to recently-born children, the Band has three 

requirements for membership eligibility:  (1) a child must possess “at least one quarter 

(1/4) degree Minnesota Chippewa Indian blood;” (2) a child must be born “to a member” 

of the Band; and (3) a child must file an enrollment application within one year of birth 

demonstrating compliance with these requirements.  Winter Decl., Ex. 4, Art. II, § 1(c) 

(Revised Constitution and Bylaws of the Minnesota Chippewa Tribe);7 Winter Decl., 

                                              
7 Publicly available at http://www.millelacsband.com/pdf/ConstitutionAndBylaws.pdf. 
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Ex. 5 (Mille Lacs Band of Ojibwe Application for Enrollment).8  Baby Doe’s status as an 

“Indian child” is therefore not based on his race, but is dependent on whether Ms. Doe is 

enrolled (or remains enrolled) as a member of the Band, and on whether less than one 

year has elapsed since Baby Doe’s birth.  

 The Supreme Court held in Morton v. Mancari, that tribal membership is not a 

racial classification, but rather a political classification.  417 U.S. 535 (1974).  There, the 

Court upheld a law giving preference to the employment of qualified Indians in the 

Bureau of Indian Affairs.  The Court stated that the hiring preference was applied to 

Indians “not as a discrete racial group, but, rather, as members of quasi-sovereign tribal 

entities.”  Id. at 554.  On that basis, the Court held that the hiring preference did not 

violate the Constitution.  Id. at 554–55.   

 Indeed, the Supreme Court has held that an Indian couple’s adoption proceeding 

could be completely barred from state court without constituting racial discrimination.  

See Fisher v. Dist. Ct. of Sixteenth Jud. Dist. of Montana, in and for Rosebud Cnty., 

424 U.S. 382, 390–91 (1976).  In Fisher, the Supreme Court held that Montana state 

courts did not have jurisdiction over adoptions by Indians.  Id. at 389.  The Court rejected 

the plaintiffs’ contention that denying them access to the state courts constituted racial 

discrimination, stating that “the exclusive jurisdiction of the Tribal Court does not derive 

from the race of the plaintiff but rather from the quasi-sovereign status of the Northern 

Cheyenne Tribe under federal law.”  Id. at 390–91.   

                                              
8 Publicly available at http://www.millelacsband.com/pdf/Enrollment%20form.pdf. 
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Accordingly, Plaintiffs must show that MIFPA is not rationally related to a 

legitimate governmental interest. Gallagher v. City of Clayton, 699 F.3d 1013, 1019 (8th 

Cir. 2012) 

C. MIFPA’s Notice And Intervention Provisions Satisfy Rational Basis 
Review Because They Further The Cause Of Tribal Self-Government 
And Self-Preservation. 

Where, as here, a challenged statute does not implicate a fundamental right or 

involve a suspect classification,  the statute must only be “rationally related to legitimate 

government interests.”  Gallagher, 699 F.3d at 1019.  “Such a law is ‘accorded a strong 

presumption of validity,’ and is upheld ‘if there is any reasonably conceivable state of 

facts that could provide a rational basis for the classification.’”  Id. (quoting Heller v. 

Doe, 509 U.S. 312, 319 (1993); F.C.C. v. Beach Commc’ns, 508 U.S. 307, 313 (1994)) 

(internal citations omitted). Under rational basis review, “[w]here there are ‘plausible 

reasons’ for [the Legislature’s] action, ‘[judicial] inquiry is at an end.’”  Beach 

Commc’ns, 508 U.S. at 313–14 (quoting United States R.R. Retirement Bd. v. Fritz, 

449 U.S. 166, 179 (1980)).  “[T]hose attacking the rationality of the legislative 

classification have the burden ‘to negative every conceivable basis which might support 

it.’”  Id. (quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364 (1973) 

(internal quotation marks omitted)).   

The challenged MIFPA provisions are clearly rationally related to a legitimate 

government interest.  The Supreme Court has recognized, in the context of the Indian 

Reorganization Act, “the unique legal status of Indian tribes,” and their “quasi-sovereign” 

interest.  Morton, 417 U.S. at 552; see also Santa Clara Pueblo v. Martinez, 436 U.S. 49, 
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71 (1978) (stating that tribes “remain quasi-sovereign nations”).  The Supreme Court has 

also acknowledged the legitimate government purpose of “directly promot[ing] Indian 

interests in self-government.”  Greene v. Comm’r of Minn. Dep’t of Human Servs., 

755 N.W.2d 713, 727 (Minn. 2008) (citing United States v. Antelope, 430 U.S. 641, 646 

(1977)). 

 MIFPA’s notice and intervention provisions are similarly intended to allow the 

Band to govern and protect its tribal membership.  As noted above, MIFPA was passed in 

order to “protect the long-term interests . . . of Indian children, their families as defined 

by law or custom, and the child’s tribe,” as well as to “preserve the Indian family and 

tribal identity.”  Minn. Stat. § 260.753.  By requiring notice to tribes of the adoption of its 

members or those eligible for membership, MIFPA serves the Minnesota government’s 

interest in protecting and promoting the existence of the state’s quasi-sovereign Indian 

tribes, as well as respecting tribes’ interest in having a voice in adoptions affecting their 

future.    MIFPA’s notice and intervention provisions therefore satisfy rational basis 

review.  Summary judgment in favor of Defendants on Plaintiffs’ substantive due process 

and equal protection claims is therefore proper.   

V. PERMANENT INJUNCTION. 

 “A permanent injunction requires the moving party to show actual success on the 

merits.”  Oglala Sioux Tribe v. C&W Enters., Inc., 542 F.3d 224, 229 (8th Cir. 2008).  

Given that summary judgment in favor of Defendants on Plaintiffs’ claims is warranted, 

Plaintiffs cannot show “actual success on the merits.”  The Court should grant summary 

judgment in favor of Defendants and deny Plaintiffs’ request for a permanent injunction.   
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CONCLUSION 

 For the foregoing reasons, Defendants respectfully request that the Court grant 

summary judgment in favor of Defendants on all of the claims alleged by Plaintiffs in 

their Complaint. 

Dated:  December 30, 2016 OFFICE OF THE ATTORNEY GENERAL 
State of Minnesota 
 
 
s/ Aaron Winter 
SCOTT H. IKEDA 
Assistant Attorney General 
Atty. Reg. No. 0386771 
 
AARON WINTER 
Assistant Attorney General 
Atty. Reg. No. 0390914 
aaron.winter@ag.state.mn.us 
 
BRANDON BOESE 
Assistant Attorney General 
Atty. Reg. No. 0396385 
brandon.boese@ag.state.mn.us 
 
445 Minnesota Street, Suite 1100 
St. Paul, MN 55101-2128 
Telephone:  (651) 757-1385 
Fax:  (651) 282-5832 
scott.ikeda@ag.state.mn.us 

 
ATTORNEYS FOR DEFENDANTS  
 

 
 

CASE 0:15-cv-02639-JRT-SER   Document 87   Filed 12/30/16   Page 32 of 32


