
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 
_________________________________________ 

) 
NATIONAL COUNCIL FOR ADOPTION,       )  
BUILDING ARIZONA FAMILIES on behalf      ) 
of itself and its birth-parent clients, birth   ) 
parents D.V. and N.L., and baby boy T.W. by ) Civil Action No. 1:15cv00675 
and through his guardian ad litem PHILIP  ) 
(JAY) MCCARTHY, JR.,     ) 

)   
Plaintiffs,     )  

)  
v.       )   

)   
SALLY JEWELL, in her official capacity as  )  
Secretary of the United States Department of the ) 
Interior, KEVIN WASHBURN, in his official ) 
capacity as Assistant Secretary of Indian Affairs,  ) 
BUREAU OF INDIAN AFFAIRS, and the  )  
UNITED STATES DEPARTMENT OF THE  ) 
INTERIOR,       ) 
       ) 
  Defendants.    ) 
_________________________________________ ) 
 

ANSWER 
 

Pursuant to Federal Rule of Civil Procedure 8, Defendants Sally Jewell, in her official 

capacity as Secretary of the United States Department of the Interior (“DOI”), Kevin Washburn, 

in his official capacity as Assistant Secretary of Indian Affairs, DOI, and the Bureau of Indian 

Affairs (“BIA”) (collectively “Defendants”), by and through their undersigned counsel, hereby 

respectfully submit their answer to the National Council for Adoption (“NCFA”) et al. 

(collectively “Plaintiffs”) Complaint (ECF No. 1).1 

                                                 
1 In a recent filing, (ECF No. 39), Defendants noted that their initial response to Plaintiffs’ 
complaint would be a motion to dismiss, which would challenge, inter alia, the justiciability of 
Plaintiffs’ claims.  In deference to this Court’s subsequent admonition that “it would be an 
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Defendants answer the numbered paragraphs of the Complaint as follows: 

1. Paragraph 1 is a characterization of Plaintiffs’ case to which no response is 

required.   

2. Paragraph 2 quotes selected portions of the Indian Child Welfare Act 

(“ICWA”), the Guidelines for State Courts and Agencies in Indian Child Custody 

Proceedings, 80 Fed. Reg. 10,146 (Feb. 25, 2015) (“2015 Guidelines”), and Adoptive Couple 

v. Baby Girl, 133 S. Ct. 2552, 2557 (2013) (“Adoptive Couple”), each of which speaks for 

itself and is the best evidence of its contents.  The other allegations in Paragraph 2 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.   

3. Paragraph 3 quotes selected portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The other allegations in Paragraph 3 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.  

4. Paragraph 4 quotes selected portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The other allegations in Paragraph 4 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.    

5. The allegations in Paragraph 5 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations.   

6. The allegations in Paragraph 6 are legal conclusions to which no response is 

                                                                                                                                                             
inefficient use of judicial resources for the Court to proceed with the merits of this action before 
adjudicating Defendants’ Motion to Transfer” (ECF No. 41), however, Defendants have elected 
to file an answer at this time. 
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required.  To the extent a response is required, Defendants deny the allegations.   

7. The allegations of the first sentence of Paragraph 7 states legal conclusions to 

which no response is required.  As to the second sentence, Defendants admit that state 

courts consider the best interests of non-Indian children in accord with the varying ways in 

which that legal concept is defined under each State’s relevant law.  As to the third sentence, 

Defendants admit that ICWA’s placement preferences ensure the best interests of Indian 

children are considered by state courts and otherwise, denied; as to ICWA’s specific 

requirements, the statute speaks for itself and is the best evidence of its contents.  The fourth 

sentence quotes from and characterizes the 2015 Guidelines, which speaks for itself and is 

the best evidence of its contents.  The remainder of Paragraph 7 states legal conclusions to 

which no response is required.  To the extent a response is required to the first, fourth, fifth, 

and sixth sentences, Defendants deny the allegations.   

8. Paragraph 8 quotes selected portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  Defendants admit that the 2015 Guidelines 

were “[e]ffective immediately” and that state courts and agencies are free to, and in cases, 

actually are considering the 2015 Guidelines and determining whether to adopt the best 

practices and procedures set forth in the 2015 Guidelines.  The other allegations in 

Paragraph 8 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations.   

9. Paragraph 9 describes Plaintiffs’ request for relief to which no response is 

required.  To the extent that a response is deemed to be required, Defendants deny that Plaintiffs 

are entitled to the relief requested or to any relief whatsoever. 

Case 1:15-cv-00675-GBL-MSN   Document 43   Filed 08/18/15   Page 3 of 39 PageID# 414



4 
 

PARTIES2 

10. Defendants admit that NCFA has its headquarters and principal place of business 

in Alexandria, Virginia.  Defendants are otherwise without information or knowledge sufficient 

to form a belief as to the truth or falsity of the remaining allegations in Paragraph 10 and on that 

basis deny the allegations. 

11. Defendants admit that Building Arizona Families (“BAF”) is headquartered in 

Arizona.  Defendants are otherwise without information or knowledge sufficient to form a belief 

as to the truth or falsity of the remaining allegations in the first sentence of Paragraph 11 and on 

that basis deny the allegations.  The other allegations in Paragraph 11 are characterizations of 

BAF’s case or legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations. 

12. The first sentence of Paragraph 12 is a legal conclusion to which no response is 

required.  The last sentence of Paragraph 12 is a characterization of D.V. and N.L.’s case to 

which no response is required.   To the extent that a response is required, Defendants deny these 

allegations.  Defendants are otherwise without information or knowledge sufficient to form a 

belief as to the truth or falsity of the remaining allegations in Paragraph 12 and on that basis 

deny the allegations.   

13. Defendants admit that Philip (Jay) McCarthy was appointed as a co-guardian ad 

litem for T.W. and admit that T.W. was in the legal and physical custody of the Arizona 

Department of Child Safety at the time the Complaint was filed.  Defendants admit that T.W. is 

an “Indian child” under ICWA because he is an enrolled member of the Navajo Nation.  The last 

                                                 
2 The Answer uses the same section headings as the Complaint for purposes of facilitating cross-
reading only.  Repetition of the Complaint's section headings is not to be understood as an 
admission of any substantive allegation embedded in those headings. 
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sentence of Paragraph 13 is a legal conclusion to which no response is required.  To the extent 

that a response is required, Defendants deny the allegation, except Defendants admit that 

T.W.’s foster parents do not fall within any of ICWA’s preferred placements.  Defendants 

are otherwise without information or knowledge sufficient to form a belief as to the truth or 

falsity of the remaining allegations in Paragraph 13 and on that basis deny the allegations.  

14. Defendants admit that Sally Jewell is the Secretary of the Interior.  The other 

allegations in Paragraph 14 are characterizations of Plaintiffs’ case or legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the allegations. 

15. Defendants admit that Kevin Washburn is the Assistant Secretary for Indian 

Affairs.  The other allegations in Paragraph 15 are characterizations of Plaintiffs’ case or legal 

conclusions to which no response is required.  To the extent a response is required, Defendants 

deny the allegations. 

16. Defendants admit that the BIA is a federal agency within DOI.   

17. Defendants admit that DOI is a federal executive department of the United States.  

JURISDICTION AND VENUE 
 

18. The allegations in Paragraph 18 are legal conclusions to which no response is 

required.  To the extent that a response is required, Defendants deny the allegations. 

19. The allegations in Paragraph 19 are legal conclusions to which no response is 

required.  To the extent that a response is required, Defendants deny the allegations. 

FACTUAL ALLEGATIONS 

I. FACTUAL BACKGROUND OF PLAINTIFFS 

A. Baby T.W. 

20. Defendants admit that T.W. is an “Indian child” under ICWA because he is an 
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enrolled member of the Navajo Nation.  Defendants are otherwise without information or 

knowledge sufficient to form a belief as to the truth or falsity of the remaining allegations in 

Paragraph 20 and on that basis deny the allegations.  

21. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 21 and on that basis deny the allegations. 

22. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 22 and on that basis deny the allegations. 

23. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 23 and on that basis deny the allegations. 

24. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 24 and on that basis deny the allegations. 

25. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 25 and on that basis deny the allegations. 

26. Paragraph 26 quotes selected portions of ICWA, which speaks for itself and is 

the best evidence of its contents.  The other allegations in Paragraph 26 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.   

27. Paragraph 27 quotes selected portions of the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The other allegations in Paragraph 27 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations, except Defendants admit that T.W.’s foster parents do not 

fall within any of ICWA’s preferred placements.   

28. Paragraph 28 quotes selected portions of the 2015 Guidelines, which speaks 

Case 1:15-cv-00675-GBL-MSN   Document 43   Filed 08/18/15   Page 6 of 39 PageID# 417



7 
 

for itself and is the best evidence of its contents.  The other allegations in Paragraph 28 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

29. Paragraph 29 quotes selected portions of the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The other allegations in Paragraph 29 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

30.  Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 30 and on that basis deny the allegations, 

except Defendants admit that Philip (Jay) McCarthy is a co-guardian ad litem for T.W.   

B.   Birth Parents D.V. and N.L. 
 

31. The first sentence of Paragraph 31 is a legal conclusion to which no response is 

required.  Defendants are otherwise without information or knowledge sufficient to form a belief 

as to the truth or falsity of the remaining allegations in Paragraph 31 and on that basis deny the 

allegations.  

32. Whether someone is “Indian” within the meaning of ICWA or the 2015 

Guidelines is a legal conclusion to which no response is required.  To the extent that a response 

is required, Defendants deny the allegations.  Defendants are otherwise without information or 

knowledge sufficient to form a belief as to the truth or falsity of the remaining allegations in 

Paragraph 32 and on that basis deny the allegations.  

33. The allegations in Paragraph 33 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

34.   The allegations in Paragraph 34 are legal conclusions to which no response 
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is required.  To the extent a response is required, Defendants deny the allegations.  

Defendants deny that the 2015 Guidelines will delay the adoption of D.V. and N.L.’s child 

or frustrate their wishes for a prompt adoption.   

35. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 35 and on that basis deny the allegations.  

C.   National Council for Adoption 

36. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 36 and on that basis deny the allegations. 

37. Defendants deny the allegations in Paragraph 37 to the extent they purport that 

the 2015 Guidelines, rather than the relevant state child-welfare agencies and courts who 

have the ability to adopt or apply the Guidelines as they see fit, impose requirements on 

NCFA. Otherwise, Defendants are without information or knowledge sufficient to form a belief 

as to the truth or falsity of the allegations in Paragraph 37 and on that basis deny the allegations. 

38. The first sentence of Paragraph 38 is denied.  The last sentence of Paragraph 38 

purports to describe the 2015 Guidelines, which speaks for itself and is the best evidence of its 

contents.  Defendants are otherwise without information or knowledge sufficient to form a belief 

as to the truth or falsity of the remaining allegations in Paragraph 38 and on that basis deny the 

allegations. 

39. Paragraph 39 quotes selected portions of the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The other allegations in Paragraph 39 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.  

D.   Building Arizona Families 

Case 1:15-cv-00675-GBL-MSN   Document 43   Filed 08/18/15   Page 8 of 39 PageID# 419



9 
 

40. Defendants admit that BAF is headquartered in Arizona.  Whether someone is an 

“Indian child” under ICWA is a legal conclusion to which no response is required.  To the extent 

a response is required, Defendants deny the allegations.  Defendants are otherwise without 

information or knowledge sufficient to form a belief as to the truth or falsity of the remaining 

allegations in Paragraph 40 and on that basis deny the allegations.   

41. The first sentence of Paragraph 41 is denied.  The last sentence of Paragraph 41 

purports to describe the 2015 Guidelines, which speaks for itself and is the best evidence of its 

contents.  Defendants are otherwise without information or knowledge sufficient to form a belief 

as to the truth or falsity of the remaining allegations in Paragraph 41 and on that basis deny the 

allegations. 

42. The allegations of Paragraph 42 are denied to the extent they purport that the 

2015 Guidelines, rather than the relevant state child-welfare agencies and courts who have 

the ability to adopt or apply the Guidelines as they see fit, impose requirements on BAF.  As 

to the allegation of the final sentence of Paragraph 42 that the 2015 Guidelines “detract from 

its mission,” denied. Paragraph 42 quotes selected portions of the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The other allegations in Paragraph 

42 are legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations. 

43. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 43 and on that basis deny the allegations. 

44. As to the allegations of the first sentence of Paragraph 44, Defendants admit 

that ICWA imposes procedural and substantive requirements on child custody proceedings 

for children meeting the definition of “Indian child,” and admit that those requirements 
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protect the “Indian child,” the child’s family, and Indian tribes.  Defendants admit further 

that the 2015 Guidelines outline the best practices and procedures for interpreting and 

implementing ICWA to meet Congress’ goals in enacting ICWA.  ICWA and the 2015 

Guidelines speak for themselves and are the best evidence of their contents, including their 

requirements.  The remaining allegations of Paragraph 44 are denied.   

45. Denied. 

II. THE STATUTORY AND REGULATORY FRAMEWORK 

A. The Indian Child Welfare Act 

46. Paragraph 46 quotes selected portions of Mississippi Band of Choctaw 

Indians v. Holyfield, 490 U.S. 30, 32 (1989) and Adoptive Couple.  These cases speak for 

themselves and are the best evidence of their contents.  The other allegations in Paragraph 

46 are legal conclusions to which no response is required.     

47. Paragraph 47 quotes a selected portion of ICWA, which speaks for itself and 

is the best evidence of its contents.     

48. Paragraph 48 quotes selected portions of ICWA, which speaks for itself and is 

the best evidence of its contents.    

49. Paragraph 49 quotes selected portions of ICWA, which speaks for itself and is 

the best evidence of its contents.   The other allegations in Paragraph 49 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.   

B. 1979 Guidelines 

50. Defendants admit that the Guidelines for State Courts; Indian Child Custody 

Proceedings, 44 Fed. Reg. 67,584, 67,584 (Nov. 26, 1979) (“1979 Guidelines”) were 
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published in 1979, which is one year after ICWA was enacted.  Paragraph 50 quotes selected 

portions of the 1979 Guidelines, which speaks for itself and is the best evidence of its 

contents.   The other allegations in Paragraph 50 are legal conclusions to which no response 

is required.     

51. Paragraph 51 quotes selected portions of the 1979 Guidelines, which speaks 

for itself and is the best evidence of its contents.   The other allegations in Paragraph 51 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.   

52. Paragraph 52 cites to several state court cases, which speak for themselves 

and are the best evidence of their contents.   The other allegations in Paragraph 52 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

53. Paragraph 53 quotes selected portions of Adoptive Couple, which speaks for 

itself and is the best evidence of its contents.  The other allegations in Paragraph 53 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.   

C. 2015 Guidelines 

54. Defendants admit that Assistant Secretary Washburn sent a letter to tribal 

leaders dated February 21, 2014, which is approximately eight months after the Supreme 

Court issued the Adoptive Couple decision on June 25, 2013.  Paragraph 54 quotes selected 

portions of this letter, which speaks for itself and is the best evidence of its contents.  The 

other allegations in Paragraph 54 are legal conclusions to which no response is required.  To 

the extent a response is required, Defendants deny the allegations.   
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55. Defendants admit that BIA published the 2015 Guidelines on February 25, 

2015.  Defendants admit that, because the 2015 Guidelines is a guidance document, they did 

not go through notice-and-comment as would be required for a binding regulation, but the BIA 

did provide notice to various stakeholders and solicit comments as part of the process for 

updating the 2015 Guidelines. Paragraph 55 quotes a select phrase from the 2015 Guidelines, 

which says in full: “Effective immediately, these guidelines supersede and replace the 

guidelines published in 1979.”  80 Fed. Reg. at 10147.  The 2015 Guidelines speaks for 

itself and is the best evidence of its contents.   

56. Paragraph 56 quotes selected portions from the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The allegations of the first sentence 

of Paragraph 56 are denied.  As to the allegations of the final sentence of Paragraph 56, 

Defendants admit that they solicited comments from tribal leaders and their judges, counsel, 

ICWA staff, social workers, organizations such as the National Indian Child Welfare 

Association and the National Congress of American Indians, and state court representatives, 

and received comments from non-tribal entities such as the American Academy of Adoption 

Attorneys.  The other allegations in Paragraph 56 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations.     

57. Denied.   

58. Paragraph 58 purports to describe the 2015 Guidelines and the 1979 

Guidelines, which speak for themselves and are the best evidence of their contents.  The 

allegations in Paragraph 57 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations and further deny that changes 

between the 1979 and 2015 Guidelines were designed to make the latter binding.  
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59. Paragraph 59 purports to describe both the 2015 Guidelines and 1979 

Guidelines and quotes selected portions from the 2015 Guidelines.  These documents speak 

for themselves and are the best evidence of their contents.  The allegations in Paragraph 59 

are legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations and further deny that changes between the 1979 and 2015 

Guidelines were designed to make the latter binding.  

60. Paragraph 60 purports to describe and quote selected portions from the 2015 

Guidelines, which speaks for itself and is the best evidence of its contents.  The allegations 

of the final sentence of Paragraph 60 are denied.  The other allegations in Paragraph 60 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations.  

61. Paragraph 61 quotes selected portions from the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The other allegations in Paragraph 

61 are legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations. 

62. Paragraph 62 quotes selected portions from the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The other allegations in Paragraph 

62 are legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations.  

63. Paragraph 63 quotes selected portions from the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The other allegations in Paragraph 

63 are legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations.  
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64. Paragraph 64 quotes selected portions from the 2015 Guidelines, which 

speaks for itself and is the best evidence of its contents.  The other allegations in Paragraph 

64 are legal conclusions to which no response is required.  To the extent a response is 

required, Defendants deny the allegations.  

65. Paragraph 65 purports to describe the 2015 Guidelines and cites several state 

court cases as well as Adoptive Couple.  The 2015 Guidelines and these cases speak for 

themselves and are the best evidence of their contents.  The allegations in Paragraph 65 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations, except admit that the state court cases address a judicially 

created doctrine known as the Existing Indian Family Doctrine.  

66. Paragraph 66 purports to describe the 2015 Guidelines and quotes select 

portions from the 2015 Guidelines, which speaks for itself and is the best evidence of its 

contents.  The other allegations in Paragraph 66 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

67. Paragraph 67 purports to describe the 2015 Guidelines and quotes select 

portions from Adoptive Couple.  These documents speak for themselves and are the best 

evidence of their contents.  As to the allegations of the final two sentences of Paragraph 67, 

denied.  The other allegations in Paragraph 67 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations.   

III. DEFENDANTS’ VIOLATIONS OF FEDERAL LAW 

A. Violations of the Administrative Procedure Act 

1.  Violation of the Notice-And-Comment Requirement of 5 U.S.C. § 553 

68. Paragraph 68 is a legal conclusion to which no response is required.  To the 
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extent a response is required, Defendants deny the allegation. 

69. Paragraph 69 purports to describe the 2015 Guidelines, which speaks for itself 

and is the best evidence of its contents.  The other allegations in Paragraph 69 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

70. Paragraph 70 describes the 2015 Guidelines and quotes select portions from 

the 2015 Guidelines, which speaks for itself and is the best evidence of its contents.  The 

other allegations in Paragraph 70 are legal conclusions to which no response is required.  To 

the extent a response is required, Defendants deny the allegations. 

71. Paragraph 71 describes the 2015 Guidelines and quotes select portions from 

the 2015 Guidelines, which speaks for itself and is the best evidence of its contents.   

72. Defendants deny that state courts and agencies routinely treat the 2015 

Guidelines as binding and controlling.  The other allegations in Paragraph 72 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

73. The allegations in Paragraph 73 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

2. The 2015 Guidelines Arbitrarily and Capriciously Depart from 
Prior Agency Policy Without Explanation 

 
74. The allegations in Paragraph 74 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

75. Paragraph 75 quotes select portions from the 1979 Guidelines, which speaks 

for itself and is the best evidence of its contents.  Defendants deny that the 1979 Guidelines 

were issued contemporaneously with ICWA.  The other allegations in Paragraph 75 are 
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legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

76. Paragraph 76 quotes select portions from the 1979 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The other allegations in Paragraph 76 are 

legal conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

77. The allegations in Paragraph 77 characterize the contents of the 2015 

Guidelines, which speaks for itself and is its own best evidence.  The remaining allegations 

in Paragraph 77 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

78. As to the allegation that the 2015 Guidelines are “far from mere guidelines,” 

denied.  Paragraph 78 quotes select portions from the 1979 Guidelines, and characterizes the 

2015 Guidelines, each of which speaks for itself and is the best evidence of its contents.  

The other allegations in Paragraph 78 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

79. The allegations in Paragraph 79 are legal conclusions to which no response is 

required.  Paragraph 79 further characterizes the 1979 Guidelines and the 2015 Guidelines, 

each of which speaks for itself and is the best evidence of its contents.  To the extent a 

response is required, Defendants deny the allegations. 

80. Paragraph 80 characterizes and quotes select portions from the 2015 

Guidelines, which speaks for itself and is the best evidence of its contents.  The other 

allegations in Paragraph 80 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations. 
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81. Paragraph 81 characterizes and quotes select portions from the 2015 

Guidelines, which speaks for itself and is the best evidence of its contents.  Defendants deny 

that the 2015 Guidelines provide no reasoned explanation for its updated and elaborated 

definition of “good cause.”  The other allegations in Paragraph 81 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

82. The allegations in Paragraph 82 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

3.  The 2015 Guidelines Contravene ICWA 

83. The allegations in Paragraph 83 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

84. The allegations in Paragraph 84 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

85. Defendants admit that Congress did not define “good cause,” and that 

Defendants have noted this.  The intent of Congress is defined by the language of ICWA 

and the relevant legislative history, neither of which are cited in support of the remainder of 

Paragraph 85.  The remaining allegations in Paragraph 85 are legal conclusions to which no 

response is required.  To the extent a response is required, Defendants deny the allegations. 

86. Paragraph 86 characterizes ICWA and characterizes and quotes select 

portions from the 2015 Guidelines, each of which speaks for itself and is the best evidence 

of its contents.  The other allegations in Paragraph 86 are legal conclusions to which no 

response is required.  To the extent a response is required, Defendants deny the allegations. 

87. Paragraph 87 characterizes the 2015 Guidelines and characterizes and quotes 
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select portions from Adoptive Couple, each of which speaks for itself and is the best 

evidence of its contents.  The other allegations in Paragraph 87 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

88. The allegations in Paragraph 88 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

89. Paragraph 89 quotes select portions from ICWA, which speaks for itself and 

is the best evidence of its contents. 

90. Paragraph 90 characterizes and quotes select portions from Adoptive Couple, 

which speaks for itself and is the best evidence of its contents.  The other allegations in 

Paragraph 90 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

91. Paragraph 91 characterizes and quotes select portions from the 2015 

Guidelines, which speaks for itself and is the best evidence of its contents.  The other 

allegations in Paragraph 91 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations. 

92. Paragraph 92 quotes select portions from the 1979 Guidelines and cites to two 

cases.  These documents speak for themselves and are the best evidence of their contents.  

The allegations in Paragraph 92 are legal conclusions to which no response is required.  To 

the extent a response is required, Defendants deny the allegations. 

93. Paragraph 93 characterizes and quotes select portions from the Guidelines, 

which speaks for itself and is the best evidence of its contents.  The allegations in Paragraph 

93 are legal conclusions to which no response is required.  To the extent a response is 
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required, Defendants deny the allegations. 

94. Paragraph 94 quotes select portions from ICWA and the 1979 Guidelines, 

which speak for themselves and are the best evidence of their contents.  The allegations in 

Paragraph 94 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

95. Paragraph 95 quotes select portions from the 2015 Guidelines and purports to 

characterize select portions of ICWA.  These documents speak for themselves and are the 

best evidence of their contents.  The allegations in Paragraph 95 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

4. The 2015 Guidelines Violate the United States Constitution 

a) Deprivations of Due-Process-Protected Liberty Interests 

96. Paragraph 96 quotes select portions from Santosky v. Kramer, 455 U.S. 745 

(1982) and cites another case.  These documents speak for themselves and are the best 

evidence of their contents.  The allegations in Paragraph 96 are legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

97. Paragraph 97 cites a state court case, which speaks for itself and is the best 

evidence of its contents.  The allegations in Paragraph 97 are legal conclusions to which no 

response is required.  To the extent a response is required, Defendants deny the allegations. 

98. Paragraph 98 purports to characterize and quotes select portions from the 

2015 Guidelines, which speaks for itself and is the best evidence of its contents.  The 

allegations of the first, fifth and sixth sentences are denied.  The remaining allegations in 
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Paragraph 98 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

99. The allegations in Paragraph 99 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

100. Paragraph 100 cites several cases, which speak for themselves and are the 

best evidence of their contents.  The allegations in Paragraph 100 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

101. The allegations in Paragraph 101 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

102. Paragraph 102 cites to a case, which speaks for itself and is the best evidence 

of its contents.  Defendants are otherwise without information or knowledge sufficient to form a 

belief as to the truth or falsity of the remaining allegations in Paragraph 102 and on that basis 

deny the allegations.   

103. Paragraph 103 characterizes two state court cases, which speak for themselves 

and are the best evidence of their contents.  The allegations in Paragraph 103 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

104. Paragraph 104 purports to characterize the 2015 Guidelines, which speak for 

itself and is the best evidence of its contents.  The allegations in Paragraph 104 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

105. The allegations in Paragraph 105 are legal conclusions to which no response 
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is required.  To the extent a response is required, Defendants deny the allegations. 

b) Violations of Equal Protection of Federal Law 

106. Paragraph 106 purports to characterize the Fifth Amendment, which speaks 

for itself and is the best evidence of its contents.   

107. The allegations in Paragraph 107 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

108. Paragraph 108 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.   

109. Paragraph 109 cites various tribal constitutions and a Tenth Circuit case, 

which speak for themselves and are the best evidence of their contents.  The allegations of 

the second sentence of Paragraph 109 are denied.   Defendants are otherwise without 

information or knowledge sufficient to form a belief as to the truth or falsity of the remaining 

allegations in Paragraph 109 and on that basis deny the allegations. 

110. Paragraph 110 purports to characterize the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 110 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

111. Paragraph 111 purports to characterize the 2015 Guidelines, which speak for 

itself and is the best evidence of its contents.  The allegations in Paragraph 111 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

112. Paragraph 112 purports to characterize and quotes select portions from the 

2015 Guidelines, which speak for itself and is the best evidence of its contents.  The 
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allegations in Paragraph 112 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations. 

113. The allegations in Paragraph 113 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

114. The allegations in Paragraph 114 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

115. The allegations in Paragraph 115 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

116. The allegations in Paragraph 116 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

117. Paragraph 117 quotes Morton v. Mancari, 417 U.S. 535 (1974), which speaks 

for itself and is the best evidence of its contents.  The allegations in Paragraph 117 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

118. Paragraph 118 cites several state court cases and Adoptive Couple, which 

speak for themselves and are the best evidence of their contents.  The allegations in 

Paragraph 118 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

119. Paragraph 119 characterizes and quotes the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The allegations in Paragraph 119 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

120. The allegations in Paragraph 120 are legal conclusions to which no response 
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is required.  To the extent a response is required, Defendants deny the allegations. 

121. The allegations in Paragraph 121 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

122. Paragraph 122 cites two cases, which speak for themselves and are the best 

evidence of their contents.  The allegations in Paragraph 122 are legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

123. The allegations in Paragraph 123 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

124. Paragraph 124 purports to characterize the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 124 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

125. The allegations in Paragraph 125 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

126. The allegations in Paragraph 126 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

127. The allegations in Paragraph 127 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

128. Paragraph 128 quotes Morton v. Mancari, 417 U.S. 535, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 128 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 
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c)  Violations of the Tenth Amendment 

129. Paragraph 129 quotes select portions of United States v. Printz, 521 U.S. 898 

(1997), which speaks for itself and is the best evidence of its contents.  The allegations in 

Paragraph 129 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

130. The allegations in Paragraph 130 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

131. Paragraph 131 quotes select portions from the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The allegations in Paragraph 131 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

132. Paragraph 132 quotes select portions from the 2015 Guidelines, which speaks 

for itself and is the best evidence of its contents.  The allegations in Paragraph 132 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

133. Paragraph 133 quotes select portions from the 2015 Guidelines and cites to an 

opinion of the Office of Legal Counsel at the United States Department of Justice.  These 

documents speak for themselves and are the best evidence of their contents.  The allegations 

in Paragraph 133 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

d)   ICWA Exceeds Congress’s Authority Under the Indian 
Commerce Clause 

 
134. The allegations in Paragraph 134 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 
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135. Paragraph 135 purports to characterize ICWA, which speaks for itself and is 

the best evidence of its contents.  The allegations in Paragraph 135 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

136. Paragraph 136 quotes select portions of ICWA, which speaks for itself and is 

the best evidence of its contents.  The allegations in Paragraph 136 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

137. Paragraph 137 quotes select portions of the Indian Commerce Clause, U.S. 

Const. art. I, § 8, cl. 3, which speaks for itself and is the best evidence of its contents.  The 

allegations in Paragraph 137 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations. 

138. The allegations in Paragraph 138 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

139. Defendants admit that children are not chattels.  The remaining allegations in 

Paragraph 139 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

140. The allegations in Paragraph 140 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

B. Defendants’ Violations of Plaintiffs’ Rights Under the U.S. Constitution 

141. Paragraph 141 cites a Tenth Circuit case, which speaks for itself and is the 

best evidence of its contents.  The allegations in Paragraph 141 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 
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allegations. 

1.  Defendants’ Violations of the Constitutional Rights of “Indian Child” 
T.W. 

 
142. The allegations in Paragraph 142 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

143. The allegations in Paragraph 143 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

144. Defendants admit that T.W. is an “Indian child” under ICWA because he is an 

enrolled member of the Navajo Nation. 

145. Paragraph 145 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 145 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

146. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of whether Philip (Jay) McCarthy is devoting time and resources to 

demonstrating “good cause” under the 2015 Guidelines and on that basis deny those allegations 

in Paragraph 146. The remaining allegations in Paragraph 146 are legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

147. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of whether it is in T.W.’s best interests to remain with his foster parents, or 

whether T.W.’s guardian ad litem is devoting additional time and resources to justifying a 

departure from ICWA’s placement preferences, and on that basis deny those allegations in 

Paragraph 147.  The remaining allegations in Paragraph 147 are legal conclusions to which 
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no response is required.  To the extent a response is required, Defendants deny the 

allegations.     

148. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of whether T.W.’s guardian ad litem is devoting time and resources to justify 

a departure from ICWA’s placement preferences and on that basis deny that allegation in 

Paragraph 148. The remaining allegations in Paragraph 148 are legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

149. The allegations in Paragraph 149 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

2.   Defendants’ Violations of the Rights of Birth Parents of “Indian 
Children” 

 
150. The allegations in Paragraph 150 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

151. The allegations in Paragraph 151 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

152. The allegations in Paragraph 152 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

153. Paragraph 153 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 153 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

154. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of whether Birth-Parent Plaintiffs are spending substantial time and resources 
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to build their case that they have “good cause,” and on that basis deny that allegation in 

Paragraph 154.  The remaining allegations in Paragraph 154 are legal conclusions to which 

no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

155. Paragraph 155 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  Defendants are without information or 

knowledge sufficient to form a belief as to the truth or falsity of whether (a) Plaintiffs are 

attempting to comply with the 2015 Guideline and (b) that attempt is causing a “substantial 

delay in adoption proceedings” and therefore, those allegations in Paragraph 155 are denied.  

The remaining allegations in Paragraph 155 are legal conclusions to which no response is 

required.  To the extent a response is required, Defendants deny the allegations. 

156. Paragraph 156 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 156 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

157. The allegations in Paragraph 157 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

158. The allegations in Paragraph 158 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

159. The allegations in Paragraph 159 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

160. The allegations in Paragraph 160 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 
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161. The allegations in Paragraph 161 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

3.  The 2015 Guidelines Impermissibly Commandeer the Resources of 
Building Arizona Families and NCFA’ s Members. 

 
162. Paragraph 162 purports to characterize the Tenth Amendment, which speaks 

for itself and is the best evidence of its contents.  The allegations in Paragraph 162 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

163. Paragraph 163 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 163 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

164. Paragraph 164 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 164 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

165. Paragraph 165 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 165 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

166. Paragraph 166 quotes select portions of the 2015 Guidelines, which speaks for 

itself and is the best evidence of its contents.  The allegations in Paragraph 166 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 
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167. Defendants admit that DOI and BIA do not administer voluntary adoptions.  

Defendants admit further that the 2015 Guidelines are only enforced to the extent that state 

courts and child-welfare agencies adopt the framework provided by the 2015 Guidelines; 

otherwise the remaining allegations of Paragraph 167 are denied.  The allegations in 

Paragraph 167 are legal conclusions to which no response is required.  To the extent a 

response is required, Defendants deny the allegations. 

168. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations of Paragraph 168 and on that basis deny them.   

169. Defendants deny that the Guidelines impose requirements on Plaintiffs.  

Defendants are without information or knowledge sufficient to form a belief as to the truth or 

falsity of the remaining allegations of Paragraph 169 and on that basis deny them. 

170. The allegations in Paragraph 170 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

COUNT I 
(VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT) 

 
171. All responses to allegations in Paragraphs 1-170 above are hereby incorporated as 

if fully restated here. 

172. The allegations in Paragraph 172 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

173. Defendants admit that T.W. is an “Indian child” under ICWA.  The remaining 

allegations in Paragraph 173 are legal conclusions to which no response is required.  To the 

extent a response is required, Defendants deny the allegations. 

174. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the first sentence and the first half of the second sentence in Paragraph 174 
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and on that basis deny the allegations.  The remaining allegations in Paragraph 174 are legal 

conclusions to which no response is required.  To the extent a response is required, 

Defendants deny the allegations. 

175. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the first two sentences in Paragraph 175 and on that basis deny the 

allegations.  The remaining allegations in Paragraph 175 are legal conclusions to which no 

response is required.  To the extent a response is required, Defendants deny the allegations. 

176. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 176 and on that basis deny the allegations.   

177. Paragraph 177 quotes select portions from and purports to characterize the 

Administrative Procedure Act, 5 U.S.C. § 551 et seq. (“APA”), which speaks for itself and is the 

best evidence of its contents.   

178. Paragraph 178 quotes select portions from the APA, which speaks for itself and is 

the best evidence of its contents.   

179. Paragraph 179 quotes select portions from the APA, which speaks for itself and is 

the best evidence of its contents.  The allegations in Paragraph 179 are legal conclusions to 

which no response is required.  To the extent a response is required, Defendants deny the 

allegations. 

180. The allegations in Paragraph 180 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

COUNT II 
(VIOLATION OF T.W.’S RIGHT TO DUE PROCESS) 

 
181. All responses to allegations in Paragraphs 1-180 above are hereby incorporated as 

if fully restated here. 
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182. Defendants admit that T.W. is an “Indian child” under ICWA. 

183. The allegations in Paragraph 183 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

184. The allegations in Paragraph 184 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

185. The allegations in Paragraph 185 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

186. The allegations in Paragraph 186 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

187. The allegations in Paragraph 187 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

188. Paragraph 188 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 

COUNT III 
(VIOLATION OF T.W.’S RIGHT TO EQUAL PROTECTION OF THE LAWS) 

 
189. All responses to allegations in Paragraphs 1-188 above are hereby incorporated as 

if fully restated here. 

190. The allegations in Paragraph 190 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

191. The allegations in Paragraph 191 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

192. The allegations in Paragraph 192 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 
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193. The allegations in Paragraph 193 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

194. The allegations in Paragraph 194 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

195. The allegations in Paragraph 195 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

196. The allegations in Paragraph 196 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

197. Paragraph 197 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 

COUNT IV 
(CLAIM OF T.W. FOR DECLARATORY JUDGMENT) 

 
198. All responses to allegations in Paragraphs 1-197 above are hereby incorporated as 

if fully restated here. 

199. The allegations in Paragraph 199 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

200. The allegations in Paragraph 200 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

201. The allegations in Paragraph 201 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

202. Paragraph 202 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 
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COUNT V 
(VIOLATION OF BIRTH PARENTS’ RIGHT TO DUE PROCESS) 

 
203. All responses to allegations in Paragraphs 1-202 above are hereby incorporated as 

if fully restated here. 

204. Defendants are without information or knowledge sufficient to form a belief as to 

the truth or falsity of the allegations in Paragraph 204 and on that basis deny the allegations. 

205. The allegations in Paragraph 205 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

206. The allegations in Paragraph 206 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

207. The allegations in Paragraph 207 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

208. The allegations in Paragraph 208 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

209. Paragraph 209 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 

COUNT VI 
(VIOLATION OF BIRTH PARENTS’ RIGHT TO EQUAL PROTECTION OF THE 

LAWS) 
 

210. All responses to allegations in Paragraphs 1-209 above are hereby incorporated as 

if fully restated here. 

211. The allegations in Paragraph 211 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

212. The allegations in Paragraph 212 are legal conclusions to which no response 
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is required.  To the extent a response is required, Defendants deny the allegations. 

213. The allegations in Paragraph 213 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

214. The allegations in Paragraph 214 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

215. The allegations in Paragraph 215 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

216. The allegations in Paragraph 216 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

217. The allegations in Paragraph 217 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

218. Paragraph 218 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 

COUNT VII 
(CLAIM OF BIRTH PARENT PLAINTIFFS FOR DECLARATORY JUDGMENT) 

 
219. All responses to allegations in Paragraphs 1-218 above are hereby incorporated as 

if fully restated here. 

220. The allegations in Paragraph 220 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

221. The allegations in Paragraph 221 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

222. The allegations in Paragraph 222 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 
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223. Paragraph 223 is a prayer for relief to which no response is necessary.  To the 

extent that a response is required, Defendants deny that Plaintiffs are entitled to the relief 

requested or to any relief whatsoever. 

COUNT VIII 
(VIOLATIONS OF TENTH AMENDMENT) 

 
224. All responses to allegations in Paragraphs 1-223 above are hereby incorporated as 

if fully restated here. 

225. Defendants admit that DOI and BIA do not administer voluntary adoptions.  

The allegation that “[t]he federal government does not administer or adjudicate . . . any other 

proceeding involving the custody of children classified as ‘Indian children’ by ICWA” is too 

broad and vague for the Defendants to either admit or deny, and therefore Defendants deny the 

allegation.   

226. The allegations in Paragraph 226 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

227. The allegations in Paragraph 227 are legal conclusions to which no response 

is required.  To the extent a response is required, Defendants deny the allegations. 

228. The first sentence of Paragraph 228 is a legal conclusion that requires no 

response.  To the extent a response is required, Defendants deny the allegation.  The remainder 

of Paragraph 228 is a prayer for relief to which no response is necessary.  To the extent that a 

response is required, Defendants deny that Plaintiffs are entitled to the relief requested or to any 

relief whatsoever. 

PRAYER FOR RELIEF 

The remainder of Plaintiffs’ Complaint consists of Plaintiffs’ Prayer for Relief, to which 

no response is necessary.  To the extent that a response is deemed to be required, Defendants 
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deny that Plaintiffs are entitled to the relief requested or to any relief whatsoever. 

GENERAL DENIAL 

 Defendants deny each and every allegation of Plaintiffs’ Complaint not otherwise 

expressly admitted, qualified, or denied herein.  To the extent that any allegation contained in 

Plaintiffs’ Complaint remains unanswered, Defendants deny such allegation. 

FIRST DEFENSE 

Plaintiffs’ first count brought pursuant to the APA is barred by the sovereign immunity of 

the United States. 

SECOND DEFENSE 

This Court lacks subject-matter jurisdiction because there is no case or controversy under 

Article III of the Constitution and because the case is not ripe.  

THIRD DEFENSE 

Plaintiffs lack standing to bring the claims against Defendants. 

FOURTH DEFENSE 

Plaintiffs have failed to join parties who are indispensable to the adjudication of the 

claims in this action.   

FIFTH DEFENSE 

Plaintiffs have failed to state a cause of action against Defendants.  

SIXTH DEFENSE 

This Court should decline to exercise jurisdiction, stay, or abstain from proceeding with 

this action and/or granting relief. 

/// 

/// 
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SEVENTH DEFENSE 

Defendants reserve the right to raise any additional defense – including, but not limited 

to, those expressly found in Federal Rule of Civil Procedure 8(c). 

Respectfully submitted, 

JOHN C. CRUDEN 
Assistant Attorney General 
Environment and Natural Resources Division 
United States Department of Justice 

 
      DANA J. BOENTE 
      United States Attorney 
  

By: ________/s/______________                               
      DENNIS C. BARGHAAN, JR. 
      Assistant U.S. Attorney 
      2100 Jamieson Avenue 
      Alexandria, Virginia 22314 
      Telephone: (703) 299-3891 

Fax: (703) 299-3983 
      Email: dennis.barghaan@usdoj.gov  
 
Of Counsel:       
REBEKAH KRISPINSKY   STEVEN MISKINIS 
Assistant Solicitor    JOANN L. KINTZ 
United States Department of the Interior Indian Resources Section 
      CHRISTINE W. ENNIS 
      Law and Policy Section 
      Environment and Natural Resources Div. 
      United States Department of Justice 
      P.O. Box 44378 
      Washington, D.C. 20026 
      Email: steven.miskinis@usdoj.gov 

Telephone: (202) 305-0262 
Fax: (202) 305-0275 
 

DATE: August 18, 2015 ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 
  
 I hereby certify that on this date, I electronically filed the foregoing with the Clerk of 
Court using the CM/ECF system, which will send a notification of such filing (“NEF”) to the 
following: 
 

Jacob Stephen Siler 
Gibson Dunn & Crutcher LLP (DC) 

1050 Connecticut Avenue N.W., Suite 300 
Washington, DC 20036 

Email: Jsiler@gibsondunn.com 
 
 
Date: August 18, 2015   ________/s/______________      
      DENNIS C. BARGHAAN, JR. 
      Assistant U.S. Attorney 
      2100 Jamieson Avenue 
      Alexandria, Virginia 22314 
      Telephone: (703) 299-3891 

Fax: (703) 299-3983 
      Email: dennis.barghaan@usdoj.gov  
 
      ATTORNEYS FOR DEFENDANTS 
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