
UNITED STATE DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

  

 

PHILIP C. BELLFY, ET AL., 

 

Plaintiffs, 

 

v 

 

KEITH CREAGH, 

 

Defendant. 

 

  

 

Case N
o.
 1:15cv282 

 

 

Hon. Paul L. Maloney, 

Chief Judge 

______________________________________________________________________________ 

 

BRIEF IN SUPPORT OF MOTION FOR ORDER 

ALLOWING SPECIAL APPEARANCE AS AMICUS CURIAE  

FOR PURPOSE OF PROTECTING INTEREST DECLARED IN RELATED CASE 

 

 By Administrative Order of Reassignment dated April 14, 2015 [Doc #10], the above-

captioned case (Bellfy, et al. v. Creagh) was determined to be related to Case No. 2:73cv26, 

known as the "United States v. Michigan" litigation, which throughout this pleading is referenced 

as "the related case" or "U.S. v. Michigan".
1
  Movant, the Grand Traverse Band of Ottawa and 

Chippewa Indians (the "Grand Traverse Band" or "GTB"), a party-plaintiff in the related case, 

requests leave of this Court to appear as an amicus curiae
2
 primarily to alert the Court and 

parties to an issue that has not yet been raised in this case, namely that FED.R.CIV.P. 

19(a)(1)(B)(i) requires joinder of the related case's plaintiff United States and intervening-

plaintiff Indian Tribes. 

                                                        
1
  On April 29, 1980 undersigned counsel entered his appearance in the related case [Doc #444, 

Case No. 2:73cv26] as counsel for the Grand Traverse Band of Ottawa and Chippewa Indians 

(GTB), and he has served continuously in that capacity for the past 35 years. 

 
2
  The Grand Traverse Band requests participation in the nature of a common law special 

appearance, specifically without waiving sovereign immunity.  
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 The United States filed the related case on April 9, 1973 as trustee for the Bay Mills 

Indian Community ("BMIC"), a signatory to the March 28, 1836 Treaty of Washington (7 Stat. 

491) ("1836 Treaty").  By order entered November 19, 1974, BMIC intervened as party-plaintiff 

[Doc #19, Case No. 2:73cv26].  Subsequently four other signatory Tribes to the 1836 Treaty also 

intervened as parties-plaintiff pursuant to this Court's orders: the Sault Ste. Marie Tribe of 

Chippewa Indians on December 12, 1975 [Doc #47, Case No. 2:73cv26]; the Grand Traverse 

Band of Ottawa and Chippewa Indians on October 26, 1979 [Doc #394, Case No. 2:73cv26]; the 

Little River Band of Ottawa Indians on October 15, 1998 [Doc #1371, Case No. 2:73cv26]; and 

the Little Traverse Bay Bands of Odawa Indians on August 4, 1999 [Doc #1412, Case No. 

2:73cv26].  These five Indian Tribes are the only modern-day tribal governments recognized by 

the United States
3
 that are political successors to the Ottawa and Chippewa bands that signed the 

1836 Treaty. 

 Together with the United States and State of Michigan, these five Indian Tribes also are 

the only parties to the 2007 Consent Decree in the related case [Doc #1799, Case No. 2:73cv26]; 

none of the individual plaintiffs in Bellfy, et al. v. Creagh is a party to or otherwise has standing 

to invoke disputes arising under the 2007 Consent Decree.  These five Indian Tribes and the 

United States have an interest in all matters arising in the related case, especially with respect to 

interpretation of terms and/or conclusions of law pertaining to the 1836 Treaty and/or 2007 

Consent Decree. 

  

                                                        
3
  The current list of the 566 recognized tribal entities is published at 80 Fed. Reg. 1942-48 

(January 14, 2015).  
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A. Rule 19(a)(1)(B)(i) Requires Joinder of the Related Case's Parties-Plaintiff  

 

 Each party in Bellfy, et al. v. Creagh (and the proposed intervening party) requests this 

Court to interpret Article 13 of the 1836 Treaty and/or terms of the 2007 Consent Decree in the 

related case [Doc #1799, Case No. 2:73cv26].  For example, see: 

 (1.) Plaintiffs' initial pleading [Doc #1] at page 10 requests this Court to interpret the 

1836 Treaty and conclude "that individual 'Indians' [possess] the 'usual privileges of occupancy,' 

not the Tribes in question."  Also the affidavit of Martin Reinhardt [Doc #29] states that he is a 

citizen of the Sault Ste. Marie Tribe of Chippewa Indians, yet he asserts "treaty rights" 

independent of his tribal government's rights declared in the related case.  

 (2.) Defendant's pleadings discuss the usufruct rights reserved by the five Tribes in the 

1836 Treaty and assert conclusions re: terms of the 2007 Consent Decree, see Doc #8 at pages 7-

12 and Doc #18 at pages 6-8. 

 (3.) Graymont's proposed brief as intervenor in opposition to Plaintiffs' complaint and 

preliminary injunction motion is premised upon proposed conclusions re: interpretation of 1836 

Treaty terms, see Doc #24-1 at pages 7-12. 

 The United States and the five Indian Tribes, parties-plaintiff in the U.S. v. Michigan 

litigation, clearly have an interest
4
 [Rule 19(a)(1)(B)] to the extent that this Court is being 

requested to interpret terms of the 1836 Treaty and/or 2007 Consent Decree [Doc #1799, Case 

No. 2:73cv26].  Because of the possibility that any such interpretation(s) might be inconsistent 

with this Court's May 7, 1979 Declaratory Judgment and Decree and/or terms of the November 

                                                        
4
  In another case related to the U.S. v. Michigan litigation, this Court noted that the U.S. v. 

Michigan parties-plaintiff Indian Tribes have a property right in 1836 Treaty-reserved resources: 

“Treaty-reserved rights to access traditional fishing areas and catch fish are property rights 

protected by the United States Constitution.” Grand Traverse Band of Ottawa and Chippewa 

Indians v. Director, Michigan Dep’t of Natural Resources, 971 F. Supp. 282, 288-91 (W.D. 

Mich. 1995), aff’d, 141 F.3d 635, 638-41 (6th Cir. 1998), cert. denied, 454 U.S. 1124 (1998).   
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2, 2007 order implementing the Consent Decree [Doc #1799, Case No. 2:73cv26], any rulings in 

the Bellfy, et al. v. Creagh litigation interpreting the 1836 Treaty and/or terms of the 2007 

Consent Decree may impair or impede the ability of the U.S. v. Michigan parties-plaintiff to 

protect their interest. [Rule 19(a)(1)(B)(i)]   

 The purpose of movant Grand Traverse Band's motion and this brief is not to provide a 

comprehensive analysis of the Rule 19 issues that should be considered by this Court.  Instead, at 

this juncture the Grand Traverse Band merely requests leave to appear as amicus curiae. If this 

case (Bellfy, et al. v. Creagh) is not dismissed on other grounds, then movant (and perhaps other 

parties-plaintiff in the U.S. v. Michigan litigation) will endeavor to assist the Court in analyzing 

the facts and law pertinent to the Rule 19 analysis.
5
 

 

B. Plaintiffs Lack Standing To Assert Rights Reserved Under the 1836 Treaty 

 

 It may not be necessary for this Court to engage in a full-blown analysis of the Rule 19 

factors.  Previously
6
 defendant Director of the Michigan Department of Natural Resources cited 

the following passage from this Court's May 7, 1979 decision:  

The fishing right reserved by the Indians in 1836 and at issue in this 

case is the communal property of the tribes which signed the treaty 

and their modern political successors; it does not belong to 

individual tribal members. United States v. Washington, 520 F.2d 

676 (9th Cir. 1975); Settler v. Lameer, 507 F.2d 231 (9th Cir. 

1974); United States v. Three Winchester 30-30's, 504 F.2d 1288 

(7th Cir. 1974); Whitefoot v. United States, 293 F.2d 658, 155 

Ct.Cl. 127 (1961); Montana Power Co. v. Rochester, 127 F.2d 189 

(9th Cir. 1942). 

 

                                                        
5
  Regardless whether any party has raised the issue, courts have an independent duty to consider 

Rule 19 issues sua sponte.  See 7 Wright, Miller and Kane, Federal Practice and Procedure 

§1609 at page 139 (3rd ed. 2001), and Citizens Against Casino Gambling in Erie County v. 

Kempthorne, 471 F.Supp.2d 295, 312 (W.D. N.Y. 2007). 

6
  See Doc #18 at page 5, fn. 1 and Doc #27 at page 2. 
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United States, et al. v. Michigan, et al., 471 F. Supp. 192, at 271-72 (W.D. Mich. 1979) 

(emphasis added).  Plaintiffs disagree, and during the April 29th hearing they relied upon the 

Supreme Court's decision in United States v. Winans, 198 U.S. 371 (1905), for the proposition 

that individual Indians also have standing to assert treaty-based claims; see also Doc #33-1 at 

page 5 of 7.
7
   

 However this Court was well aware of the language cited by Plaintiffs.  In fact, the 

Winans case was cited 17 times in the May 7, 1979 decision.
8
  Note the following paragraphs in 

this Court's May 7, 1979 Declaratory Judgment and Decree: 

   (1) Each of the Plaintiff tribes, the Bay Mills Indian Community 

and the Sault Ste. Marie Tribe of Chippewa Indians, is a present-

day tribal entity which, with respect to the matters which are the 

subject of this litigation, is a political successor in interest to the 

Indians who were party to the Treaty of Ghent and the Treaty of 

1836. 

* * * 

 (16) The fishing right reserved by the Indians in 1836 and at issue 

in this case is the communal property of the bands which signed the 

treaty. Their modern political successors, plaintiffs in this action, 

presently hold the right. It does not belong to individual tribal 

members who exercise it, although the rights were reserved for 

every individual Indian, as though named in the treaty. 

 

United States, et al. v. Michigan, et al., 471 F. Supp. 192, at 278 and 280 (W.D. Mich. 1979) 

(emphasis added).  This is a specific declaratory judgment: "It does not belong to individual 

tribal members who exercise it, although the rights were reserved for every individual Indian, as 

though named in the treaty."  This Court considered, and rejected, the language in Winans cited 

                                                        
7
  Note that in Doc #1 at page 10 Plaintiffs assert they "are federally-recognized American 

Indians, wishing to exercise their usufructuary 'occupancy' rights, and other [1836] Treaty Rights 

…" and that the term "'Treaty Rights' … [is] a collective term used to refer to the rights of 

individual Indians." 

 
8
  See United States v. Michigan, 471 F. Supp. 192, at 212 (twice), 250, 253, 254 (six times), 257 

(twice), 258, 266 (twice), 268, and 276 (W.D. Mich. 1979).  
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by Plaintiffs.  This declaratory judgment is the law of the case
9
 in U.S. v. Michigan; because 

Bellfy, et al. v. Creagh is a related case, Plaintiffs' claim that individual Indians have standing to 

assert treaty-based claims must be rejected.  

 

C. Non-Recognized Indian Tribes Must Exhaust Administrative Remedies 

 

 Perhaps as an alternative theory, (at least some of) Plaintiffs apparently may be asserting 

treaty-reserved rights in the names of  "the Mackinac Bands, the Burt Lake Bands, the Grand 

River Bands, and the Batchewana and Garden River First Nations." [Doc #1, at p. 10]  None of 

these entities is an intervening party-plaintiff in the related case; moreover, none of these entities 

is on the current list of the 566 recognized tribal entities published at 80 Fed. Reg. 1942-48 

(January 14, 2015).  There is law of the related case and of yet another related case requiring 

exhaustion of administrative remedies before a purported Indian Tribe may assert treaty-based 

rights.
10

  Attached, e.g., as Exhibit 1 is the June 2, 1988 Reply Brief of the United States 

Regarding Exhaustion of Administrative Remedies in In re: Little Traverse Bay Bands of Ottawa 

Indians, W.D. Mich. Civil No. G87-118.  Consistent with this Court's orders referenced in 

footnote 10 below, on March 31, 2015, the District of Columbia District Court ruled against an 

effort by persons purporting to represent the "Mackinac Tribe" based on the exhaustion doctrine, 

cf. Memorandum Opinion in Mackinac Tribe v. Jewell, D.C.D.C. Civ. No. 14-cv-0456 

[Document 19], at pages 13-18, attached as Exhibit 2. 

                                                        
9
  See, generally, 18B Wright, Miller and Cooper, Federal Practice and Procedure §4478 and 

§4478.4 (2nd ed. 2002). 

 
10

  See Order Denying Ottawa Tribe and Nation of Indians' Motion to Intervene and Motion for a 

TRO or Preliminary Injunction, Doc #596 in Case No. 2:73cv26; see also final order in In re: 

Little Traverse Bay Bands of Ottawa Indians, Civil No. G87-118. (Undersigned counsel was 

unable to verify the document number or retrieve the order on PACER).    
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 If Plaintiffs are members of one of the intervening-plaintiff Indian Tribes in the related 

case, they lack standing as individuals to assert rights purportedly reserved under the 1836 

Treaty or guaranteed by the 2007 Consent Decree.  On the other hand, if Plaintiffs claim to be 

asserting rights as members of "non-recognized" Indian Tribes, they must exhaust the 

administrative remedies.  Either way Plaintiffs are precluded from asserting claims premised 

upon the 1836 Treaty and/or the 2007 Consent Decree.  

 

Conclusion 

 Unless this case is dismissed on other grounds, the Grand Traverse Band of Ottawa and 

Chippewa Indians should be authorized to appear as amicus curiae for purpose of assisting this 

Court in considering the parties' contentions regarding interpretation of 1836 Treaty and 2007 

Consent Decree terms and in analyzing the facts and law pertinent to the Rule 19 analysis. 

 

Respectfully submitted, 

William Rastetter 

Attorney for Amicus Curiae 

Grand Traverse Band of Ottawa and 

Chippewa Indians  

 

 

Date: May 15, 2015      /s/ William Rastetter 

       By: ___________________________ 

        William Rastetter 

 

       420 East Front Street 

       Traverse City, MI 49686 

       Telephone: (231) 946-0044 

       Email: bill@envlaw.com  
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