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MEMORANDUM IN SUPPORT OF 

DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 

 

 
INTRODUCTION 

 The arguments raised in Plaintiffs’ opposition memorandum are without merit. 

The Court should grant Defendants summary judgment.   

ARGUMENT 

I. DEFENDANTS ARE NOT PROPER PARTIES. 

 As an initial matter, Defendants are not proper parties because they cannot take 

action against Plaintiffs.  ECF No. 87 at 8-11.  The statute cited by Plaintiffs, Minnesota 

Statutes, section 259.45, subdivision 2, does not support their position.  The statute is 

limited to civil actions arising from allegations of financial mismanagement by adoption 

agencies or actions by those in control of an adoption agency that are fraudulent, illegal, 

or unfairly prejudicial “toward a client of the agency.”  Minn. Stat § 259.45, subd. 2. 

CASE 0:15-cv-02639-JRT-DTS   Document 100   Filed 02/03/17   Page 1 of 12



2 

 Plaintiffs’ argument renders the statutory language, “toward a client of the 

agency,” superfluous.  Their interpretation would allow a civil action in response to any 

fraud or illegality and not against an individual director or manager “in the capacity of a 

director or one in control of the agency.”  This reading ignores words and phrases within 

the statute, Am. Family Ins. Grp. v. Schroedl, 616 N.W.2d 273, 277 (Minn. 2000), and 

impermissibly creates an absurd result, Minnesota Min. & Mfg. Co. v. Nishika, Ltd., 

565 N.W.2d 16, 20 (Minn. 1997). 

 Plaintiffs also never identify how the failure of an adoption agency to give MIFPA 

notice to a tribe constitutes “illegality . . . toward a client of the agency.”  Nor do they 

address a state adoption court’s independent duty to ensure notice is given without 

disclosing Plaintiffs’ identity.  Minn. Stat. § 260.761, subd. 3.  

 In any event, even if Defendants had the authority Plaintiffs argue they have under 

state law, Defendants never “threaten[ed] and [were] about to commence proceedings” to 

enforce MIFPA, as required by Ex Parte Young, 209 U.S. 123, 156-57 (1908).  The 

Eighth Circuit cases Plaintiffs cite in support of their argument are inapposite, as both 

involve statutes making the behavior by plaintiffs illegal, rather than simply authorizing a 

possible licensing or civil action against a third party like Plaintiffs’ adoption agency.  

See United Food & Commercial Workers Int’l Union, AFL-CIO, CLC v. IBP, Inc., 

857 F.2d 422, 429 (8th Cir. 1988) (making illegal certain communications with workers 

by plaintiff union); Blatnik Co. v. Ketola, 587 F.2d 379, 381 (8th Cir. 1978) (plaintiff 

would have “expose[d] himself to actual arrest”).   
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 Accordingly, as the Eighth Circuit recognizes, the Young exception requires that a 

state defendant threaten an enforcement action.  Balogh v. Lombardi, 816 F.3d 536, 544 

(8th Cir. 2016) (“The director’s authority to define the members of the execution team is 

not an enforcement action within the meaning of Ex Parte Young and its progeny.”); 

281 Care Committee v. Arneson, 766 F.3d 774, 797 (8th Cir. 2014) (citing, e.g., 

McNeilus Truck & Mfg., Inc. v. Ohio ex rel. Montgomery, 226 F.3d 429, 438 (6th Cir. 

2000) (“‘The [Young] doctrine does not apply when the defendant official has neither 

enforced nor threatened to enforce the statute challenged as unconstitutional.’”).1  

Defendants are not proper parties and should be dismissed. 

II. PLAINTIFFS CANNOT SHOW CAUSATION OR REDRESSABILITY, TWO ESSENTIAL 

ELEMENTS OF STANDING. 
 
 A. A Favorable Decision Would Not Redress Plaintiffs’ Alleged Injury. 

 Plaintiffs’ assertion that a future, hypothetical state adoption court would be 

persuaded by a judgment in Plaintiffs’ favor is exactly the type of redressability-related 

speculation Lujan v. Defenders of Wildlife forbids.  504 U.S. 555, 561 (1992) (redress 

may not be “‘speculative.’”).2  Instead, it is well-settled that any persuasive effect of a 

                                              
1 Plaintiffs’ attempt to distinguish 281 Care Committee, Doc. 95, p. 10, is unavailing, 
because the court in that case simply noted that the Attorney General’s affidavit disposed 
of the matter, not that it was required.  766 F.3d at 797.  Indeed, if as Plaintiffs claim it 
does not matter whether the Attorney General threatens enforcement, the affidavit would 
have been irrelevant. 
2 Plaintiffs’ citation of Utah v. Evans, ECF No. 95 at 17, is misplaced because there, the 
Supreme Court held that it could remedy Utah’s alleged injury because federal officials’ 
subsequent actions “would be purely mechanical” and it was “‘substantially likely” that 
those officials would follow federal precedent.  536 U.S. 452, 463-64 (2002) (quoting 
Franklin v. Massachusetts, 505 U.S. 788, 803 (1992)).  Here, state courts are not bound 
(Footnote Continued on Next Page.) 
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favorable decision by this Court on a future third party is insufficient as a matter of law to 

redress a plaintiff’s injuries.  See ECF No. 87 at 18-20; Lujan, 504 U.S. at 568 (revised 

regulation “would not remedy respondents’ alleged injury unless the funding agencies 

were bound by the Secretary’s regulation, which is very much an open question.”); 

Digital Recognition, 803 F.3d at 958–60 (holding a “favorable judicial precedent” 

insufficient to redress a plaintiff’s injuries where it would not “‘bind[] . . . state judges in 

Arkansas’” as needed to “provide full redress for [the plaintiff’s] injury” because “it must 

be the effect of the court’s judgment on the defendant that redresses the plaintiff’s injury, 

whether directly or indirectly.”) (emphasis added); Nuclear Info. & Res. Serv. v. Nuclear 

Regulatory Comm’n., 457 F.3d 941, 955 (9th Cir. 2006) (a favorable precedent striking 

down a Nuclear Regulatory Commission regulation insufficient for redressability where 

an identical regulation by third-party Department of Transportation (“DOT”) would 

remain in effect, and DOT would be “under no obligation to reconsider its own, identical 

rule.”).   

An advisory opinion by the Court would not redress Plaintiffs’ asserted injury as 

required by longstanding case law.  See Golden v. Zwickler, 394 U.S. 103, 108 (1969) 

(“[F]ederal courts established pursuant to Article III of the Constitution do not render 

__________________________________ 
(Footnote Continued From Previous Page.) 
by a decision of the federal district court, however.  ECF No. 87 at 16.  Plaintiffs have no 
evidence that a future state adoption court would consider a favorable decision by this 
Court authoritative:  Plaintiffs’ argument that earlier events in this case caused the state 
adoption court to ignore the notice requirement is contradicted by the fact that Plaintiffs 
gave notice to the Band in that proceeding, and the Band chose not to intervene.  ECF 
Nos. 24-4, 44-1.  It is incorrect for Plaintiffs to argue that the state adoption court ignored 
the notice requirement when Plaintiffs in fact gave the Band notice.  ECF No. 44-1. 
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advisory opinions.”) (quoting United Public Workers of American (C.I.O.) v. Mitchell, 

330 U.S. 75, 89 (1947)).  This case must be dismissed.3 

 B. Plaintiffs’ Alleged Injuries Are Not Fairly Traceable To Defendants. 

 Plaintiffs’ alleged injuries are not “fairly traceable” to Defendants’ conduct 

because, even under Plaintiffs’ understanding of Defendants’ enforcement authority, 

notice and intervention depend on the actions of numerous third parties.  See ECF No. 87 

at 13-15; Minn. Stat. § 260.761, subd. 3. 

 Again, to show causation, Plaintiffs must show their injury “can be traced to the 

challenged action of the defendant, and [is] not injury that results from the independent 

action of some third party not before the court.”4  Simon v. E. Ky. Welfare Rights Org., 

426 U.S. 26, 41-42 (1976) (emphasis added); see also ECF No. 87 at 14.  Plaintiffs do not 

contest that the notice provision at issue in this case requires numerous parties over 

whom Defendants have no alleged enforcement authority to give notice.  The third parties 

                                              
3 Plaintiffs otherwise rely on a quote from Digital Recognition Network v. Hutchinson, 
803 F.3d 952, 960 (8th Cir. 2015) supposedly stating that the Eighth Circuit’s “decision 
in [Citizens for Equal Protection v.] Bruning, 455 F.3d [859,] 864 [(8th Cir. 2006)], 
reasoned that a showing of ‘some connection’ between a state official and enforcement of 
state law . . . also satisfies the Article III requirements of causation and redressability.”  
See ECF No. 95 at 12-13, 15.  Plaintiffs, however, cite that line out of context—it merely 
described the Digital Recognition plaintiff’s argument—and the court went on to note 
that “Bruning did not necessarily state a universal rule that equates the Ex Parte Young 
exception with Article III standing to sue.”  Digital Recognition, 803 F.3d at 960.   
4 Plaintiffs claim that this quote, as used in Defendants initial memorandum, is “a 
half-quote” and actually addresses redressability rather than causation, see ECF No. 85 
at 13-14; but the Supreme Court announced in Lujan that this exact language governs 
causation.  Lujan, 504 U.S. at 560 (“Second, there must be a causal connection between 
the injury and the conduct complained of—the injury has to be ‘fairly . . . trace[able] to 
the challenged action of the defendant, and not . . . th[e] result [of] the independent action 
of some third party not before the court.’”) (quoting Simon, 426 U.S. at 41-42).   

CASE 0:15-cv-02639-JRT-DTS   Document 100   Filed 02/03/17   Page 5 of 12



6 

include “a local social services agency . . . petitioner in the adoption, or any other party 

[who] has reason to believe that a child who is the subject of an adoptive or preadoptive 

placement proceeding is or may be an ‘Indian child.’”  Minn. Stat. 260.761, subd. 3.  

Because Plaintiffs’ alleged injuries are the result of the independent action of numerous 

third parties not before the Court, they cannot show causation and this case must be 

dismissed.   

III. PLAINTIFFS FAIL TO REBUT THAT THEIR CLAIMS ARE MOOT.  

 Plaintiffs do not dispute that it is now impossible for them to suffer their alleged 

injuries.  Plaintiffs’ identities were never disclosed to the Band, the Band did not 

intervene in the adoption, and Baby Doe is now in the permanent custody of Adoptive 

Parents.  ECF No. 87 at 21–22.  The issues in this lawsuit are no longer “live,” and 

Plaintiffs lack any legally cognizable interest in this lawsuit.   

 The present lawsuit does not fall under the “capable of repetition yet evading 

review” exception to the mootness doctrine.  First, adoption proceedings are not, by their 

nature, so short in duration that the issue of the constitutionality of MIFPA could not be 

fully litigated during the proceeding.  See Hickman v. State of Mo., 144 F.3d 1141, 1143 

(8th Cir. 1998).  As discussed in Defendants’ initial memorandum, the present case is 

unlike an event, such as a pregnancy, that is subject to deadline that cannot be altered by 

the court.  See ECF No. 87 at 22 (citing Roe v. Wade, 410 U.S. 113 (1973)).  Plaintiffs 

provide no argument as to why they are unable to pursue legal remedies, such as an 

injunction, in any future adoption proceeding.  Nor have Plaintiffs provided any evidence 
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or authority demonstrating that they are restricted from challenging MIFPA in the 

adoption proceeding itself.   

 Second, Plaintiffs failed to appeal this Court’s denial of their request for a 

preliminary injunction.  See 28 U.S.C. § 1292(a)(1) (allowing immediate appeals of 

injunction orders).  Plaintiffs argue that they were not required to do so because, in spite 

of the Court’s order, the Band did not intervene in the adoption.  ECF No. 95 at 18.  The 

fact that Plaintiffs did not believe they needed to appeal the Court’s preliminary 

injunction order, however, further demonstrates the mootness of this lawsuit.  No appeal 

of the order was necessary due to the remedy they sought from this lawsuit—the Band’s 

nonintervention in Baby Doe’s adoption.  Plaintiffs’ continued litigation of this lawsuit is 

merely an attempt to obtain an impermissible advisory opinion. 

 Because the issues in this case are no longer “live” and will not “evade review” in 

any future adoption proceeding, Plaintiffs’ claims are now moot.  Summary judgment in 

favor of Defendants is therefore appropriate.   

IV. BIRTH PARENTS HAVE NO FUNDAMENTAL SUBSTANTIVE DUE PROCESS RIGHT 

TO CHOOSE AN ADOPTIVE PLACEMENT. 

 No federal authority supports Plaintiffs’ argument that a parent has a fundamental 

right to choose an adoptive placement for their child without restriction.  Plaintiffs’ desire 

to unilaterally choose Baby Doe’s adoptive parents does not fit into the limited 

fundamental parental rights recognized by the Supreme Court.  See, e.g., Meyer v. 

Nebraska, 262 U.S. 390 (1923) (right to control a child’s education); Wisconsin v. Yoder, 

406 U.S. 205 (1972) (right to guide religious future and education of children).  Indeed, 
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Plaintiffs provide no relevant case law that supports their proposition.  Instead, Plaintiffs 

cite two inapplicable state law cases.  The first interpreted only state law, see In re 

N.N.E., 752 N.W.2d 1 (Iowa 2008), and the second was an intermediate state appellate 

court’s passing reference, in a footnote, to parental rights, see In re S.N.W., 

912 So.2d 368, 373 n.4 (Fla. Ct. App. 2005).  Neither are relevant nor binding on this 

Court.  

As discussed in detail in Defendants’ initial memorandum, adoption rights were 

unknown at common law, and the right of adoption in Minnesota only exists by virtue of 

statute.  ECF No. 87 at 26-27 (citing Fleming v. Hursh, 136 N.W.2d 109, 111 (Minn. 

1965)).  Minnesota’s adoption statutes place many burdens on both adoptive parents and 

biological parents before any adoption can be finalized.  See ECF No. 87 at 26-27.  All 

adoptions require judicial oversight to ensure the best interests of the child are met.5  Id.   

MIFPA does not change the requirement that adoption proceedings in Minnesota 

be subject to judicial oversight.  It merely permits the tribe to have a voice in the adoption 

court’s determination of whether an adoptive placement is in the child’s best interests.  

Plaintiffs concede that an adoption court must consider various matters when deciding if 

an adoption placement is in a child’s best interest.  Minn. Stat. § 259.29, subd. 1.  A 

                                              
5 In their brief, Plaintiffs imply that Minnesota’s adoption statutes, except for MIFPA, 
satisfy strict scrutiny.  ECF No. 95 at 21–22.  Plaintiffs, however, provide no analysis or 
support for this conclusory assertion.  Indeed, Plaintiffs claim that home studies, which 
are required in all adoptive proceedings, are “reasonable.”  Whether a statute is 
“reasonable” is not the standard under strict scrutiny.  Gallagher v. City of Clayton, 
699 F.3d 1013, 1017 (8th Cir. 2012) (stating that in order to survive strict scrutiny, a law 
must be “narrowly tailored to serve a compelling state interest”).   
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requirement that an Indian child’s tribe be given the opportunity to provide additional 

information for the court’s best-interest calculus is similarly appropriate.   

Based on the foregoing, and the reasons articulated in Defendants’ initial 

memorandum and opposition memorandum, Plaintiffs do not have a fundamental right to 

the unfettered choice of adoptive parents.  Plaintiffs’ substantive due process claim is 

therefore subject to rational basis review. 

V. MIFPA’S NOTICE AND INTERVENTION PROVISIONS DO NOT TREAT 

SIMILARLY-SITUATED PEOPLE DIFFERENTLY ON THE BASIS OF A SUSPECT 

CLASSIFICATION. 

 As discussed in detail throughout both Defendants’ previous memoranda, 

MIFPA’s applicability is wholly dependent on the Band’s membership criteria, not the 

race of Baby Doe.  ECF No. 87 at 27-30; ECF No. 97 at 9-16.  The Supreme Court has 

clearly held that tribal membership is not a race-based classification.  See Morton v. 

Mancari, 417 U.S. 535 (1974).   

 Plaintiffs fail to adequately explain how a statute that is only applicable to 

someone who is a member, or eligible to be a member, of an Indian tribe implicates a 

suspect classification.  Suspect classifications are based on “immutable characteristic[s] 

determined solely by the accident of birth.”  Frontiero v. Richardson, 411 U.S. 677, 683 

(1973).  The applicability of MIFPA to Baby Doe’s adoption proceeding is not based on 

any “immutable characteristic” of Baby Doe, but rather on the Band’s non-racial 

requirements for membership in the tribe.  Indeed, Plaintiffs’ reliance on tribal 

membership criteria separate and apart from the Band evidences their concession that 
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MIFPA, as applied to Plaintiffs, does not violate their equal protection rights.6  ECF 

No. 95 at 23 n.28 (citing membership criteria of tribes other than the Band). 

Although Plaintiffs acknowledge that the Band’s Constitution requires parental 

enrollment as a prerequisite to membership, Plaintiffs argue that the Band’s requirements 

are subject to amendment.  ECF No. 95 at 23.  The fact that the Band’s enrollment 

criteria can be amended, however, supports Defendants’ point that MIFPA’s applicability 

is not a race-based classification.  See ECF No. 95 at 23.  Although Plaintiffs intimate 

that the Band could amend its enrollment criteria to require only a blood quantum for 

membership eligibility, the Band could equally amend its enrollment criteria to add 

additional, non-race-based requirements for membership.  In any event, what the Band 

may do in the future is a theoretical, non-live issue and is therefore irrelevant to the 

question before this Court of whether MIFPA, in the context of Baby Doe’s adoption, 

violates Plaintiffs’ equal protection rights.  See Lujan, 504 U.S. at 561 (stating that 

injuries may not be “speculative”).   

Finally, Plaintiffs’ comparison of MIFPA’s definition of “Indian child” to ICWA’s 

definition is inapposite.  As previously discussed, when the Band’s enrollment criteria are 

added to MIFPA, it is indistinguishable from ICWA’s definition of “Indian child.”  ECF 

No. 97 at 13–14.  Plaintiffs’ argument that ICWA is racially neutral, id. at 24, essentially 

concedes that MIFPA is likewise racially neutral as applied to Plaintiffs.   

                                              
6 As Defendants have previously noted, Plaintiffs’ reference to the enrollment criteria of 
tribes other than the Band is irrelevant to this Court’s analysis.  ECF No. 97 at 11-12 
(citing Triemert v. Washington Cnty., No. 11-2351, 2011 WL 5528964, at *1 (D. Minn. 
Nov. 14, 2011)).   
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 Based on the foregoing, as well as the reasons outlined in Defendants’ initial 

memorandum and opposition memorandum, MIFPA does not implicate a suspect 

classification and is therefore subject to rational basis review. 

VI. MIFPA SATISFIES RATIONAL BASIS REVIEW. 

 As outlined in Defendants’ initial memorandum and opposition memorandum, 

MIFPA is rationally related to the state’s legitimate interest in promoting tribal 

self-government and self-preservation.  ECF No. 87 at 30-31; ECF No. 97 at 16-17.  

MIFPA also provides tribes with the opportunity to inform the adoption court about an 

Indian child’s cultural needs.  Therefore, by requiring notice to tribes of the adoption of 

an Indian child, MIFPA serves the state’s interest in protecting and promoting the 

existence of quasi-sovereign Indian tribes, as well as respecting tribes’ interest in having 

a voice in adoptions affecting their future.   

 Plaintiffs have failed to meet their burden “of demonstrating beyond a reasonable 

doubt that the statute is unconstitutional.”  See State v. Machholz, 574 N.W.2d 415, 419 

(Minn. 1998); see also Ivey v. Mooney, Case No. 05-cv-2666, 2008 WL 4527792 

(D. Minn. Sep. 30, 2008).  Summary judgment in favor of Defendants is therefore proper.  
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CONCLUSION 

 For the foregoing reasons, as well as the reasons articulated in Defendants’ 

previous filings (ECF Nos. 87, 97), Defendants respectfully request that the Court grant 

Defendants’ Motion for Summary Judgment. 

 
Dated:  February 3, 2017. OFFICE OF THE ATTORNEY GENERAL 

State of Minnesota 
 
s/ Aaron Winter 
SCOTT H. IKEDA 
Assistant Attorney General 
Atty. Reg. No. 0386771 
scott.ikeda@ag.state.mn.us 
 
AARON WINTER 
Assistant Attorney General 
Atty. Reg. No. 0390914 
aaron.winter@ag.state.mn.us 
 
BRANDON BOESE 
Assistant Attorney General 
Atty. Reg. No. 0396385 
brandon.boese@ag.state.mn.us 
 
445 Minnesota Street, Suite 1100 
St. Paul, Minnesota 55101-2128 
Telephone:  (651) 757-1385 
Fax:  (651) 282-5832 

 
ATTORNEYS FOR DEFENDANTS  

CASE 0:15-cv-02639-JRT-DTS   Document 100   Filed 02/03/17   Page 12 of 12


