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PRIOR OR RELATED APPEALS 
 

Previously, Appellant Keith Cressman (Cressman) appealed the district 

court’s ruling denying his motion for preliminary injunction and granting 

Defendants’ motion to dismiss.  On appeal, this Court, as reflected in published 

opinion dated June 12, 2013, reversed and remanded the decision to the district 

court for further proceedings.  

STATEMENT OF JURISDICTION 
 
 The United States District Court for the Western District of Oklahoma 

retained jurisdiction over this matter pursuant to 28 U.S.C. §§ 1331, 1343, and 

1367 because Cressman pursues claims for the violation of his free speech, due 

process, and free exercise of religion rights under the First and Fourteenth 

Amendments to the United States Constitution, 28 U.S.C. §§ 2201 and 2202 and 

42 U.S.C. §§ 1983 and 1988, as well as his rights under the Oklahoma Religious 

Freedom Act (51 Okl.St. § 251 et. al.).  

This Court has appellate jurisdiction under 28 U.S.C. § 1291 because the 

district court entered a final judgment on January 14, 2014 in favor of defendants  

against Cressman, along with Order setting out findings and conclusions of the 

court.  From that Judgment and Order, on February 3, 2014, Cressman filed timely 

notice of appeal.  
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STATEMENT OF ISSUES PRESENTED 

1. Determining the Existence of Speech: The Oklahoma standard 

license plate features an image of the “Sacred Rain Arrow” sculpture, depicting a 

Native American shooting an arrow into the clouds. Does this image constitute 

“speech” for First Amendment purposes? 

2. Identifying the Conveyor of Speech: The State of Oklahoma chose 

to place the “Sacred Rain Arrow” image on the standard license plate, but requires 

individuals, like Cressman, to display this image on their own personal vehicles.  If 

considered speech, is this “Sacred Rain Arrow” image government or private 

speech?    

3. Justifying the Compulsion of Speech: The First Amendment 

prohibits the government from compelling individuals to speak messages against 

their will unless doing so would be narrowly tailored to serve a compelling 

government interest. Does the Oklahoma statute compelling Cressman to display 

the “Sacred Rain Arrow” image on his car’s license plate against his will and 

conscience violate his First Amendment rights?  

STATEMENT OF CASE 

I. NATURE OF CASE 

This case involves an as-applied challenge to the Oklahoma statute that 

requires Cressman to display the “Sacred Rain Arrow” image − an image he finds 
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objectionable − on his car’s license plate. By forcing Cressman to display this 

image, this statute compels Cressman to convey a message he does not want to 

convey.   

II. COURSE OF PROCEEDINGS AND DISPOSITION BELOW 

On November 2, 2011, Cressman filed verified complaint and motion for a 

preliminary injunction against two officials with the Oklahoma Department of 

Public Safety (DPS), including License Services Hearing Officer Paula Allen in 

her individual capacity.  These pleadings alleged violations of Cressman’s 

constitutional (First and Fourteenth Amendments) and statutory (the Oklahoma 

Religious Freedom Act) rights against compelled speech because Oklahoma 

officials force Cressman to display the “Sacred Rain Arrow” image on his car’s 

license plate. In response, the DPS officials filed a motion to dismiss, claiming 

insufficient service, lack of standing, and qualified immunity. The motion 

primarily challenged Cressman’s standing to bring suit, questioning whether he 

named the proper officials in the action.     

Cressman amended his complaint on February 16, 2012 to add three 

members of the Oklahoma Tax Commission (OTC) and the Chief of the Oklahoma 

Highway Patrol. (Aplt. Appx. at 14-33,First Amended Complaint). Thereafter, the 

DPS officials filed another motion to dismiss on the same basis as before.  And the 

OTC officials likewise filed a motion to dismiss.  
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 Following the briefing on these two motions, the district court denied the 

preliminary injunction motion and granted Defendants’ motions to dismiss in the 

same order, dated May 16, 2012.  Cressman filed his notice of appeal of this 

adverse ruling on June 13, 2012. 

Almost one year later, on June 12, 2013, this Court issued judgment and 

published opinion that reversed and remanded the lower courts’ ruling dismissing 

Cressman’s complaint and denying his motion for preliminary injunction. 

Cressman v. Thompson, 719 F.3d 1139 (10th Cir. 2013).  Mandate followed on 

July 5, 2013.   

Shortly after the mandate, on July 16, 2013, the DPS officials filed answer to 

first amended complaint.  (Aplt. Appx. at 34-41).  Two days later, the OTC 

officials filed answer to first amended complaint.  (Aplt. Appx. at 42-48).     

By order dated September 9, 2013, the court below directed Cressman to file 

a new motion for preliminary injunction by September 15, 2013, should he want a 

preliminary injunction order prior to adjudication on the merits.  Desiring relief as 

soon as possible, Cressman took heed to the court’s directive, and filed a second 

motion for preliminary injunction on Monday, September 16, 2013, reiterating his 

request for relief in light of this Court’s Opinion.  A response to this motion was 

filed, and a reply in support followed.  But in lieu of ruling on the second motion 

for preliminary injunction from the record before it, the district court, by order 
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dated October 10, 2013, consolidated this second motion for preliminary injunction 

with a trial on the merits, establishing new deadlines for the case by separate order. 

The parties subsequently engaged in discovery.  Cressman attempted to 

depose the state senator heading the Task Force responsible for designing the 

Oklahoma standard license plate to inquire about purpose of placing the “Sacred 

Rain Arrow” image on the license plate, but the subpoena was subject to a motion 

to quash.  By order dated November 19, 2013, the motion to quash was granted.  

And, in this same order, the district court dismissed Cressman’s claims against 

Paula Allen in her individual capacity. 

As a preface to cross-motions for summary judgment, on November 22, 

2013, the parties submitted a joint stipulation of uncontested facts.  (Aplt. Appx. at 

49-52).  Cressman filed a motion of summary judgment on December 2, 2013, as 

did both sets of defendants.  Though all parties insisted on the absence of genuine 

disputes regarding any materials facts, the district court, on December 31, 2013, 

denied all motions, except to the extent the court granted the motion of the OTC 

officials to avoid relief that would require them to offer specialty license plate to 

Cressman at the same cost as standard plate.  (Aplt. Appx. at 53-66). The lower 

court held the cost of specialty license plate to be a tax, causing this particular form 

of relief to be violative of the Tax Injunction Act. (Aplt. Appx. at 59-60). 

Following this decision, on January 2, 2014, the parties submitted a final 
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pretrial report, with the explicit understanding that the document would supersede 

all pleadings and govern conduct of trial.  (Aplt. Appx. at 67-87). One week later, 

on January 9, 2014, the district court conducted a bench trial for the remaining 

issues in the case, allowing all exhibits into evidence, and the testimony of three 

witnesses:  Cressman, Paula Ross, and Paula Allen.  (Aplt. Appx. at 88-216). Then, 

on January 14, 2014, the district court ruled against Cressman as set out in the 

Order of findings and conclusions. (Aplt. Appx. at 217-30). The court entered 

Judgment against Cressman on the same day. (Aplt. Appx. at 231). From which 

Order and Judgment, on February 3, 2012, Cressman filed his notice of appeal. 

(Aplt. Appx. at 232).                      

STATEMENT OF FACTS   

License Plates in the State of Oklahoma 

Oklahoma requires all non-commercial vehicles owned by state residents to 

display a standard license plate unless the resident chooses to pay extra for 

specialty license plate.  (Stipulation of Fact [Stip.] ¶3a, Aplt. Appx. at 72).   

With the advent of specialty license plates in Oklahoma, license plates are 

no longer just numbers and letters, but a reflection of personal lives and hobbies of 

the driver.  (Article from MuskogeePhoenix.com, dated January 4, 2008, entitled 

“License Plates show Personality, Interest”, Aplt. Appx. at 200). Currently, the 

OTC offers over 200 different types of specialty license plates.  (Stip. ¶3b, Aplt. 
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Appx. at 72). The selection supplies citizens with a large spectrum of specialty 

license plates from which to choose and purchase for extra cost, featuring a variety 

of causes and special interests, including plates representing Purple Heart, Square 

Dancing, Choose Life, Adopt- a-Child, Ducks Unlimited, NASCAR, University of 

Oklahoma, Animal Friendly, Don’t Tread on Me, Indian Tribal, Patriot, Oklahoma 

City Thunder, and “In God We Trust.”  (Stip. ¶3c, Aplt Appx. at 72; Paul Ross 

Testimony [Ross], Aplt. Appx. at 139; various specialty license plates as depicted 

on OTC website, Aplt. Appx. at 178, 179, 180, 208, 209, 210, 211 & 212). 

Placement of “Sacred Rain Arrow” Image on Standard Plate                   

Effective June 4, 2007, Oklahoma enacted a law, §47-1113.3, creating the 

“Oklahoma License Plate Design Task Force” (Task Force) to develop a new 

design for the Oklahoma standard license plate.   (Stip. ¶3d, Aplt. Appx. at 72; 

§47-113.3, Aplt. Appx. at 176). The Task Force was charged with studying and 

choosing a new official Oklahoma standard license plate in consultation with the 

OTC and DPS.  (Stip. ¶3e, Aplt. Appx. at 72-73).  

The first meeting of the Task Force was held on November 6, 2007, with the 

body convening with representatives from OTC, DPS, and the Department of 

Tourism and Recreation (DTR), and directing these three agencies to jointly 

develop a series of license plate designs for presentation to the Task Force at the 

next meeting on November 27, 2007.  (Progress Report from Oklahoma License 
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Plate Design Task Force [Progress Report], Aplt. Appx. at 172-73).1  The Task 

Force perceived the Oklahoma license plate as a mobile “billboard” and the new 

design of the license plate as an opportunity to rebrand the state.  (Oklahoma State 

Senate Press Release [Press Release], Aplt. Appx. at 171).  

The DTR is responsible for branding and messaging for the state.  (Stip. ¶3g, 

Aplt. Appx. at 73).  That department worked on the creation of the license plate 

design and oversaw it.  (Stip. ¶3h, Aplt. Appx. at 73).                     

As scheduled, the Task Force met on November 27, 2007.  During this 

meeting, the DTR presented about 26 different designs, with the Task Force paring 

it down to five choices, including two designs of the “Sacred Rain Arrow” 

sculpture.  (Press Release, Aplt. Appx. at 171).  Eventually, the Task Force chose a 

“Sacred Rain Arrow” image for the standard license plate to replace the Osage 

shield that was previously on the Oklahoma standard license plate.  (Stip. ¶3i, Aplt. 

Appx. at 73).   

The design chosen by the Task Force places the image of the “Sacred Rain 

Arrow” sculpture on the left side of the Oklahoma standard license plate, showing 

a background of cirrus clouds.  (Ross, Aplt. Appx. at 142; photograph of standard 

                                                 
1 By operation of law, the OTC, DPS and DTR are to work together in designing 
the standard license plate for the State of Oklahoma.  (§47-1113.2, Aplt. Appx. at 
184-95).    
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license plate, Aplt. Appx. at 164, 229).2  This new design of the Oklahoma 

standard license plate, featuring the “Sacred Rain Arrow” sculpture, was adopted 

to communicate a message that would help brand the state and market it as a tourist 

destination.  (Press Release, Aplt. Appx. at 171). 

The “Sacred Rain Arrow,” its Meaning and Notoriety 

The ‘Sacred Rain Arrow” is a sculpture created by the late Allan Houser 

(Houser), depicting a Native American shooting an arrow into the clouds to draw 

rain.  (Stip. ¶3j, Aplt. Appx. at 73).  Specifically, as described by The Fine Arts 

Center, in Colorado Springs, Colorado, the “Sacred Rain Arrow” portrays a young 

Apache warrior shooting his arrow towards heaven with the hope of carrying a 

prayer for rain to the Spirit World.  (Id.).3  This piece of representational art is 

intended to represent the strength, dignity, beauty − as well as the spirituality − of 

the Apache people.  (Stip. ¶3j, Aplt. Appx. at 73). 

Houser was a native son of Oklahoma, being born and raised in the state.  

(Stip. ¶3k, Aplt. Appx. at 73).  He is considered one of the foremost painters and 
                                                 
2 This design for the standard license plate mirrors the design for the “Indian 
Tribal” specialty license plate, with the only difference being the standard plate has 
a banner at the bottom reading “Native America” while the specialty plate has one 
reading “Tribal.”  Cf. (photograph of Indian Tribal specialty plate, Aplt. Appx. at 
209). 
3 The representation is based on a story that has been told for generations.  During 
an unrelenting drought, the Apache warrior went to a medicine man to bless his 
bow and arrows.  The Native American then knelt down and sent his arrows into 
sky in the hope of drawing rain.  (Article from GTR newspapers, Sacred Rain 
Arrow Statue Marks History, Aplt. Appx. at 206).   
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sculptors of the 20th century.  (Stip., ¶3l, Aplt. Appx. at 73).  His works can be 

found at the Smithsonian Museum of American Art, the National Portrait Gallery 

in Washington, D.C., and in numerous other major art collections throughout the 

world.  (Stip., ¶3m, Aplt. Appx. at 73).  In 1985, Houser was inducted in the 

Oklahoma Hall of Fame.  (Stip., ¶3n, Aplt. Appx. at 73).  In 1992, Houser received 

the distinguished honor of becoming the first Native American to receive the 

National Medal of Arts.  (Stip., ¶3o, Aplt. Appx. at 73).  This year, in 2014, to 

mark and celebrate the 100th anniversary of Houser’s birth (1914), Oklahoma 

museums and cultural institutions put together a first-ever statewide collaboration, 

in conjunction with the Oklahoma Museums Association, honoring Houser’s 

memory, works, and legacy with special exhibitions, events and educational 

opportunities taking place throughout the state in various venues.  (Stip. ¶3p, Aplt. 

Appx. at 74; Announcement of “Celebrating Allan Houser:  An Oklahoma 

Perspective”, Aplt Appx. at 202).       

The “Sacred Rain Arrow” is one of Houser’s most significant works.  The 

sculpture served as the centerpiece for the Olympic Village during the 2002 Winter 

Olympic Games.  (Stip. ¶3q, Aplt. Appx. at 74).  The “Sacred Rain Arrow” 

sculpture is also found at the Smithsonian National Museum of the American 

Indian on the 3rd Level, near Our Lives, with an accompanying plaque stating:   

Sacred Rain Arrow is a gift to Indian Country, and is held in trust by 
the Smithsonian’s National Museum of the American Indian.  The 

Appellate Case: 14-6020     Document: 01019240557     Date Filed: 04/28/2014     Page: 19     



 11 
 

sculptor and artist Allan Houser invited Senator Daniel K. Inouye 
(Hawai’i), chairman of the U.S. Senate Committee on Indian Affairs 
(1987-1994, 2001-2003), to select a piece from Houser’s collection of 
works.  Senator Inouye chose this bronze sculpture, which was 
formerly displayed in the committee’s meeting room on Capitol Hill.  
Sacred Rain Arrow, on temporary display in the museum, was 
inspired by the story of a young Apache warrior who was chosen to 
shoot a sacred arrow carrying his people’s prayer for rain to the Spirit 
World.” (Stip., ¶3r, Aplt. Appx. at 74; photographs of “Sacred Rain 
Arrow” sculpture and plaque in Smithsonian, Aplt. Appx. at 213-16). 
   
In 1991, a special dedication copy of the “Sacred Rain Arrow” sculpture was 

chosen to be put on permanent display in the meeting room of the U.S. Senate 

Select Committee on Indian Affairs in the Russell Senate Office Building in 

Washington, D.C. (Stip. ¶3s, Aplt. Appx. at 74).  And ever since 1989, this “Sacred 

Rain Arrow” sculpture has been on prominent display in front of the Gilcrease 

Museum in Tulsa, Oklahoma.  (Stip. ¶3t Aplt. Appx. at 74).4   

Cressman, His Beliefs and Use of Oklahoma Standard License Plate                                                                      

Cressman is a citizen of Oklahoma, a professing Christian, and a minister for 

the Christian faith.  (Stip. ¶3w, Aplt. Appx. at 75). He adheres to historic Christian 

beliefs, which includes monotheism and the conviction that we can only approach 

God the Father through the Son Jesus Christ.  (Cressman testimony [Cressman], 

                                                 
4 A major tourist destination, the Gilcrease Musuem represents the largest, most 
comprehensive collection of art and artifacts of the American West, offering an 
unparalleled collection of Native American art and artifacts and historical 
documents.  (Stip. ¶3u, Aplt. Appx. at 74-75).    
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Aplt. Appx. at 91-92). He preaches these orthodox Christian beliefs to his 

congregation.  (Cressman, Aplt. Appx. at 92). 

  Cressman does not want to convey messages that are contradictory to his 

own personal beliefs.  (Cressman, Aplt. Appx. at 109-10).     

Cressman considers the license plate on his vehicle a travelling billboard and 

the items on his license plate to communicate messages from him as the owner and 

driver of the vehicle.  (Cressman, Aplt. Appx. at 92-93,112).  And Cressman 

understands that he must display a standard license plate on his vehicle unless he 

opts to pay extra for a specialty license plate.  (Stip. ¶3x, Aplt. Appx. at 75). 

Cressman’s Objection to “Sacred Rain Arrow” Image on License Plate    

Cressman first learned about the State of Oklahoma adopting a new standard 

license plate containing the “Sacred Rain Arrow” image in August of 2008.  

(Cressman, Aplt. Appx. at 93).  He came across this news while reading an online 

news article in the Tulsa World, dated August 2, 2008, entitled ‘Sacred Rain 

Arrow’ image picked for new plates.  (Cressman, Aplt. Appx. at 93-95; Tulsa 

World 8/2/08 article, Aplt. Appx. at 196-97).  This article relayed an 

announcement from the OTC about the selection of a new, mandatory standard 

license plate in Oklahoma, in particular, one that “features the Sacred Rain Arrow 
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sculpture by Oklahoma artist Allan Houser (1914-1994)” and would replace all 

Oklahoma regulation license plates beginning on January 2, 2009. (Id.).5 

Cressman also gathered from this article that the “Sacred Rain Arrow” 

sculpture is on display at the Gilcrease Museum and depicts “a young Apache 

warrior who was selected in a time of drought into the sky, into the heavens, to 

bring people’s prayers to their gods so that they would get rain.”  (Id.).  Reading 

the article to conclusion, Cressman saw a picture of the new plate featuring the 

“Sacred Rain Arrow” image, illustrating the depiction set out therein, showing a 

Native American in crouched kneeling position with a bow and arrow aimed 

toward the clouds.  (Cressman, Aplt. Appx. at 96; Aplt Appx. at 196).            

Cressman was immediately offended by the prospect of having the “Sacred 

Rain Arrow” image on his vehicle, thinking the image is a message that he does 

not want to communicate.  (Cressman, Aplt. Appx. at 96).  He stridently objects to 

having the “Sacred Rain Arrow” image on his license plate because he does not 

want to express the message imparted by that image.  (Id.).  The specific message 
                                                 
5 The OTC issued this announcement in the form of a press release and distributed 
this news on its website. (Ross, Aplt. Appx. at 142-43; OTC Press Release, Aplt. 
Appx. at 174).  Ms. Paula Ross, who has served as Communications Director for 
OTC for the last 15 years, testified that a press release is issued by her department 
when the OTC wants to make a public statement about a matter. (Ross, Aplt. 
Appx. at 137-38). The OTC published this particular press release to let Oklahoma 
citizens know about the selection of the new plate. (Ross, Aplt. Appx. at 143).  
And, in this press release, OTC declares: “The new plate features a Sacred Rain 
Arrow sculpture by Oklahoma artist Allan Houser (1914 to 1994).” (OTC Press 
Release, Aplt. Appx. at 174).      
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to which Cressman objects is the image itself, illustrating a Native American 

crouched down and shooting an arrow into the clouds.  (Id.).  Cressman objects to 

this message because of what it represents, that is, he objects to the reason why the 

Native American is shooting an arrow into the clouds:  to draw rain.  (Id.). This 

message causes Cressman concern because the idea of drawing rain via arrow 

cannot be reconciled with his earnestly-held Christian beliefs.  (Cressman, Aplt. 

Appx. at 97).         

Cressman became aware of many other news articles that came out in 2008 

and 2009 about the selection of the “Sacred Rain Arrow” image on the Oklahoma 

standard license plate, repeatedly describing the image on the plate and its 

meaning, in addition to television and radio announcements referencing same.  

(Cressman, Aplt. Appx. at 98).  Examples include a news article from 

theadanews.com, dated August 4, 2008, entitled Image of sculpture selected for 

state license plates.  This story supplies a like description of “Sacred Rain Arrow” 

image, relating it to a young Apache warrior shooting an arrow as a prayer to 

secure rain.  (Aplt. Appx. at 203).  Another online article came out approximately 

six weeks later, also from Tulsa World, and dated September 16, 2008, entitled 

New license tag deadline looms.  This article similarly offers a description of the 

“Sacred Rain Arrow” image on standard license plate as “young Apache warrior 

who was selected in a time of drought to shoot a rain arrow into the sky to help 
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answer a prayer for rain.” (Aplt. Appx. at 204).6  And yet another article regarding 

the new plate came from GTR newspapers, found on gtrnews.com and updated 

August 20, 2009, entitled “Sacred Rain Arrow Statue Marks History”, which 

reiterates the oft-mentioned depiction and tells the story behind the image. (Aplt. 

Appx. at 206).     

Cressman has also learned that others have publically voiced concerns about 

the placement of the “Sacred Rain Arrow” image on the Oklahoma standard 

license plate.  (Cressman, Aplt. Appx. at 98-100; letter to the editor in the Tulsa 

World, dated September 3, 2009, Aplt. Appx. at 198; op-ed piece in The 

Oklahoman, dated January 28, 2012, Aplt. Appx. at 199). 

Cressman’s Efforts to Avoid Display of “Sacred Rain Arrow” Image 

Cressman cannot in good conscience display the “Sacred Rain Arrow” 

image on his vehicle.  (Cressman, Aplt. Appx. at 101).     

When renewal for one of his vehicles came up in 2009, his Nissan Xterra, he 

covered up the “Sacred Rain Arrow” image on the license plate.  (Cressman, Aplt. 

Appx. at 102).  He kept the image covered up until he purchased a specialty license 

plate, a Parks Pavilion plate, in May of that year.  This plate came at the cost of 

roughly $36 to $38 dollars and he retained that specialty plate for one year.  (Id.).  
                                                 
6 The Communications Director for OTC, Ms. Paula Ross, was interviewed for this 
article, and she advised that the new standard license plates will be “featuring artist 
Allan Houser’s ‘Sacred Rain Arrow’ sculpture….”  (Ross, Aplt. Appx. at 144-45; 
Tulsa World 9/16/08 article, Aplt. Appx. at 204).          
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When that plate expired, he replaced it with a less expensive plate, with an “In God 

We Trust” design. (Cressman, Aplt. Appx. at 102-03).   

Cressman objects to incurring a fee expense (or rather a tax) on his 

constitutionally-protected freedom of speech.  (Cressman, Aplt. Appx. at 103).  To 

determine whether he could legally cover up the “Sacred Rain Arrow” image on 

the standard license plate, on December 7, 2009, Cressman went to the Oklahoma 

Tax Commission’s Motor Vehicle Division in Oklahoma City, and advised a clerk 

of his objections to the image on the plate.  (Cressman, Aplt. Appx. 103-04). 

Cressman advised the clerk that he has an objection to the image, he does 

not want to convey it, and that he wants to cover up the “Sacred Rain Arrow” 

image without covering up anything else on the license plate.  (Cressman, Aplt. 

Appx. at 105).  But Cressman was told this action would subject him to criminal 

penalty.  (Id.).  His only option – according to the clerk − was to pay extra money 

for a specialty license plate. (Id.).  

The OTC clerk then directed Cressman to see someone at the DPS for 

further elaboration on the ramifications for covering up the image on the license 

plate.  (Id.).  Following this directive, Cressman went directly to the DPS and 

spoke with a receptionist, who informed Cressman that he would need to wait and 

speak with a DPS “hearing officer.” (Cressman, Aplt. Appx. at 106).  Shortly 
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thereafter, a hearing officer, Paula Allen, came to meet Cressman in the lobby and 

took him back to her office to discuss the matter. (Id.). 

Cressman proceeded to explain to Allen his concern about the image on the 

license plate and his desire to cover up the image.  (Id.).  He inquired whether it 

would be legal to cover up the “Sacred Rain Arrow” image.  (Id.).  Allen looked 

for and found the relevant statute, read it, and advised Cressman that he could not 

cover the image without violating the law.  (Id.).  To corroborate her 

understanding, Allen called an official with Oklahoma Highway Patrol, who 

verified Cressman would be prosecuted under Oklahoma law for covering up the 

image on the license plate.  (Cressman, Aplt. Appx. at 106-07). 

Review of the pertinent Oklahoma statute, 47 Okl. St. Ann § 1113, confirms 

what Cressman was told by state officials.  He cannot cover up the image on the 

Oklahoma standard license plate without subjecting himself to criminal penalties.  

(Section 47-1113, Aplt. Appx. at 158-63). 

Confirmation and Continuation of Compelled Speech  

Hoping to avoid unnecessary litigation, Cressman sent a letter, through 

counsel, to the Oklahoma Attorney General and various state officials on March 

10, 2010, asking that he be allowed to cover up the objectionable image and to stop 

violating his constitutional rights.  (Stip. ¶3y, Aplt. Appx. at 75; letter dated March 

10, 2010, Aplt. Appx. at 165-70).  Along with this letter, Cressman forwarded a 
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photographic sample of what he wanted to do, showing the covering of the image 

alone on the license plate.  (photographic sample, Aplt. Appx. at 170, 183).  The 

letter sought relief within three weeks, but no one from the State of Oklahoma 

responded to his plea.  (Stip. ¶3z, Aplt. Appx. at 75). 

Due to the stance of Oklahoma officials, Cressman must pay extra money 

for specialty license plate, subject himself to criminal penalties, or violate his 

conscience.  (Cressman, Aplt. Appx. at 101-02, 109).  Cressman does not want to 

face criminal sanction or pay extra money to avoid expressing a message he does 

not want to say.  (Id.). 

SUMMARY OF ARGUMENT 

The “Sacred Rain Arrow” image − prominently positioned on the current 

Oklahoma standard license plate − constitutes “speech” as that term is understood 

in the First Amendment.  Images of representational art are pure speech, just like 

words, and deserving of the same constitutional safeguarding.  Even if relegated to 

the status of expressive or symbolic conduct, the “Sacred Rain Arrow” image 

would still fall within the ambit of protected speech.  Supreme Court precedent 

dictates an analysis of speech that abandons the necessity of proving a 

“particularized message” and acknowledges the constitutional protection afforded 

to expression that is prone to various interpretations.   

But if this Court were to require Cressman to demonstrate a particularized 
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message to prevail on his claim, he does so.  The “Sacred Rain Arrow” image 

plainly shows a Native American in a crouched, kneeling-down position shooting 

an arrow into the clouds.  This is the precise message to which Cressman objects.  

The reason why Cressman objects to this image relates to the reason why the 

Native American is shooting the arrow – to draw rain, which is incompatible with 

his religious beliefs – but the basis for Cressman’s objection is not relevant for 

detecting speech.  He need only show that others perceive the message, not his 

reasons for objecting to it.  Just like the “Sacred Rain Arrow” image is speech for 

anyone who wants to display it (for whatever reason), the “Sacred Rain Arrow” 

image remains speech for Cressman who wants to avoid it (for whatever reason).               

The license plate setting for the “Sacred Rain Arrow” image only serves to 

bolster the expressive nature of the image.  Because a license plate functions like a 

mobile billboard, the forced display is particularly repugnant for Cressman.  The 

presentation of this “Sacred Rain Arrow” image on the license plate of a vehicle he 

owns and drives amounts to his (private) speech and not Oklahoma (government) 

speech.  

By operation of state law, Oklahoma officials compel Cressman to convey 

this “Sacred Rain Arrow” image from his personal vehicle.  He cannot cover up the 

image without violating the law and subjecting himself to criminal penalty.  

Though other states allow conscientious objectors like Cressman to obtain 
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alternative license plates at no additional cost, this option is not available in 

Oklahoma.  Cressman must incur a fee, or more aptly put, a tax, just to maintain 

the same constitutional freedom everyone else enjoys in being able to avoid 

communication of objectionable messages.   

Oklahoma officials offer no reason, let alone a good one, for this intrusion 

on Cressman’s free expression.  This state compulsion – forcing Cressman to say 

what he does not want to say − is not narrowly tailored to any compelling interest.  

Thereby, Cressman is entitled and earnestly seeks relief from this Court as soon as 

practicable.     

STANDARD OF REVIEW 

The standard of review for this appeal is de novo.  In a matter involving First 

Amendment freedoms, this Court is to “make an independent examination of the 

whole record in order to make sure that the judgment does not constitute a 

forbidden intrusion on the field of free expression.”  Citizens for Peace in Space v. 

City of Colorado Springs, 477 F.3d 1212, 1219 (10th Cir. 2007) (quoting Bose 

Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 499 (1984)).  The 

factual findings, as well as the conclusions of law, are reviewed de novo without 

any deference to the district court.  Id. (quoting Hurley v. Irish-American Gay, 

Lesbian & Bisexual Group of Boston, 515 U.S. 557, 567 (1995)).  Accord 

Horstkoetter v. Dept. of Public Safety, 159 F.3d 1265, 1270 (10th Cir. 1998) 
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(applying de novo standard in First Amendment case). 

ARGUMENT 

Without intervening judicial relief, Cressman is constrained to display the 

“Sacred Rain Arrow” image on the standard license plate of his own personal 

vehicle -- against his will and conscience.  The image constitutes speech.  Whether 

recognized as pure speech or expressive conduct, the image is communicative and 

conveys a message.  And the placement of the “Sacred Rain Arrow” image on the 

license plate serves to augment the expressive aspects of the message.  Though the 

message is chosen by the state, Cressman’s car is the literal (as well as figurative) 

vehicle for communicating it, representing Cressman’s private speech and not that 

of the government.  In short, Oklahoma officials force Cressman − through the 

threat of criminal sanction − to say what he does not want to say, violating his 

fundamental right to free speech.   

Oklahoma officials do not – and cannot – justify this compulsion.  Adhering 

to the binding precedent of Wooley v. Maynard, 430 U.S. 705 (1977), this Court 

should overrule the decision of the court below and award judgment in favor of 

Cressman.    

I. THE “SACRED RAIN ARROW” IMAGE IS SPEECH COVERED BY 
THE FIRST AMENDMENT 

 
Oklahoma officials do not dispute the expressive character of the “Sacred 

Rain Arrow” image on the standard license plate.  From the outset of the litigation, 
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they have portrayed the image as speech, albeit government speech.  See Cressman 

v. Thompson, 719 F.3d 1139, 1148 n. 11 (10th Cir. 2013) (noting Oklahoma 

officials’ concession that the license plate image constitutes speech).  This 

concession would seemingly be dispositive and eliminate any possible dispute over 

the existence of speech as well as any need for this Court to delve into the matter.  

See N. Ins. Co. of N.Y. v. Chatham County, Ga., 547 U.S. 189, 194-95 (2006) 

(County concession that it was not entitled to Eleventh Amendment immunity was 

sufficient).  But the district court did not accept this mutual understanding, holding 

the “Sacred Rain Arrow” image is not speech.  (Aplt. Appx. at 222-28; Attachment 

1, at 6-12).   

The ruling reflects several errors, namely, requiring Cressman to prove an 

image is speech, forcing Cressman to show the image conveys a “particularized” 

message likely to be understood by those viewing it, and failing to acknowledge 

the evidence in record substantiating the onerous – as well as erroneous − standard.            

A. Images – like the “Sacred Rain Arrow” Image – constitute Pure 
Speech 
 

The “Sacred Rain Arrow” image is an image of representational art, 

specifically, that of the “Sacred Rain Arrow” sculpture by famed artist Allan 

Houser.  Accordingly, it is to be analyzed like pure speech, and not like expressive 

or symbolic conduct. 

The district court assumes the “Sacred Rain Arrow” image and images in 
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general ought to be treated differently − and receive less constitutional protection − 

than words.  (Aplt. Appx. at  222-23; Attachment 1, at 6-7).  However, no authority 

(other than its own) supports this proposition.7  Due to the expressive qualities 

inherent with images, they are recognized and regarded as pure speech, just like 

words.  See Kaplan v. California, 413 U.S. 115, 119–20 (1973) (concluding that 

pictures, films, paintings, drawings and engravings receive same First Amendment 

standards as oral and written words); ETW Corp. v. Jireh Pub., Inc., 332 F.3d 915, 

924 (6th Cir. 2003) (“The protection of the First Amendment is not limited to 

written or spoken words but includes other mediums of expression, including 

music, pictures, films, photographs, paintings, drawings, engravings, prints, and 

sculptures”); Bery v. City of New York, 97 F.3d 689, 695 (2d Cir. 1996) (“Visual 

art is as wide ranging in its depiction of ideas, concepts, and emotions as any book, 

treatise, pamphlet or other writing, and is similarly entitled to full First 

Amendment protection.”).  See also Christensen v. Park City Mun. Corp., 554 F.3d 

1271, 1276-77 (10th Cir. 2009) (discussing authority of Bery in determining 

                                                 
7  The district court reckons that “it is difficult to see how, as a categorical matter, 
depicting an image of something can be viewed as necessarily different from 
depicting some other sort of ‘symbol.’” (Aplt. Appx. at  223 n. 8; Attachment 1, at 
7 n. 8).  An image, though, is not a “symbol” because it does not stand for 
something else; rather, it is a reflection. And, ironically, words – speech that 
unquestionably receive constitutional protection − are made up of a grouping of 
alphabetical letters, which are just a form of symbols. Rodney A. Smolla, Smolla 
and Nimmer on Freedom of Speech, § 11.1 (2012).      
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speech in the context of art and selling art). Hence, images receive First 

Amendment sanctuary without further inquiry.  See, e.g., R.J. Reynolds Tobacco 

Co. v. FDA, 696 F.3d 1205, 1211 (D.C. Cir. 2012) (deemed image that FDA 

required tobacco company to display on product to be speech without analysis); 

Center for Bio-Ethical Reform, Inc., v. City of Springboro, 477 F.3d 807, 821-22 

(6th Cir. 2007) (held graphic abortion image to be protected speech under First 

Amendment as a matter of “clearly established law”).8              

In an instructive case, Anderson v. City of Hermosa Beach, the Ninth Circuit 

addressed this critical distinction between “pure speech” on one hand and 

expressive conduct on the other, noting how the former warrants automatic 

protection while the latter demands more scrutiny.   621 F.3d 1051, 1059-60 (9th 

Cir. 2010).   Tasked to determine whether tattooing is speech or conduct, the 

appellate court held as an initial matter that the tattoo itself is speech, accepting 

words, realistic or abstract images, symbols, or any combination thereof as “ forms 

of pure expression that are entitled to full First Amendment protection.”  Id. at 

1061.  The court went on to hold that that the process of tattooing and even the 

                                                 
8 In the field of communication, not only are images every bit as expressive as 
words, but “[a]s every schoolchild knows, a picture is worth a thousand words….”  
F.C.C. v. CBS Corp., 132 S.Ct. 2677, 2678 (2012) (Roberts, C.J., concurring in 
denial of cert).  See Reagan v. Time, Inc., 468 U.S. 641, 678 (1984) (Brennan, J., 
concurring in part and dissenting in part) (“The adage that ‘one picture is worth a 
thousand words’ reflects the common-sense understanding that illustrations are an 
extremely important form of expression for which there is no genuine substitute”).     
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business of tattooing are not expressive conduct but pure expression that garners 

full protection from the First Amendment.  Id. at 1061-63.  In the same way, the 

“Sacred Rain Arrow” image, as an image of artwork, qualifies as pure speech.   

Ruling on the first appeal, this Court referenced some of the difficulty 

federal courts have experienced in determining the extent of constitutional 

protection afforded objects loosely referred to as art.  Cressman, 719 F.3d at 1154 

n.14.  See, e.g., Kleinman v. City of San Marcos, 597 F.3d 323,326 (5th Cir. 2010) 

(discounting the speech component of a car used as a cactus planter); 

Mastrovincenzo v. City of New York, 435 F.3d 78, 92-93 (2nd Cir. 2006) (noting 

the complexity of supplying constitutional protection to sale items merely because 

they are called “art”).  Yet, there is no authority indicating that images of 

representational art lack constitutional backing.  See generally Mark Tushnet, Art 

and the First Amendment, 35 COLUM. J. L. & ARTS 169, 212-13 (2012) (contrasting 

representational art from nonrepresentational or abstract art).  Even if the “Sacred 

Rain Arrow” could be depicted as an image of abstract art, it would still be speech.  

See Hurley, 515 U.S. at 569 (observing that abstract painting of Jackson Pollock is 

shielded by the First Amendment).9 

                                                 
9 In Kleinman, the Fifth Circuit distinguished as Hurley as only referencing “great 
works of art.”  597 F.3d at 326.  Though this fine line would be hard to draw in 
some situations, if applied here, the “Sacred Rain Arrow” image would certainly 
come under the umbrella of great works of art.      
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Images, which are pure speech, are to be contrasted from speech plus 

conduct.   See James M. McGoldrick. Jr., Symbolic Speech:  A Message from Mind 

to Mind, 61 OKLA. L. REV. 1, 2-4 (2008) (referring to a category of cases involving 

speech intertwined with conduct known as “speech plus” as compared to cases 

involving pure speech).  Once speech conjoins with conduct, government 

regulation becomes more appropriate.   See, e.g., Cox v. State of La., 379 U.S. 536, 

555 (1965) (“We emphatically reject the notion urged by appellant that the First 

and Fourteenth Amendments afford the same kind of freedom to those who would 

communicate ideas by conduct such as patrolling, marching, and picketing on 

streets and highways, as these amendments afford to those who communicate ideas 

by pure speech”) (emphasis added); Thomas v. Collins, 323 U.S. 516, 540 (1945) 

(holding the collection of funds or securing subscriptions, in addition to making a 

public speech, “would be free speech plus conduct…which…the State might 

regulate….”) (emphasis added).  While certain activity can be expressive and 

warrant defending as symbolic speech, the Supreme Court has voiced an 

unwillingness to accept “an apparently limitless variety of conduct” as speech just 

because the conduct intends to express an idea. United States v. O’Brien, 391 U.S. 

367, 376 (1968).   

It is with these principles in mind that the Supreme Court, in Spence v. 

Washington, held an “expression of an idea through activity” must be “sufficiently 
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imbued with elements of communication” to maintain protection under the Free 

Speech clause.  418 U.S. 405, 409, 411 (1974) (assessing propriety of regulation 

barring desecration of American flag with superimposed materials).  Conduct is to 

be examined carefully to ensure the existence of adequate speech interests.  E.g. 

Virginia v. Black, 538 U.S. 343, 358-63 (2003) (burning crosses); Texas v. 

Johnson, 491 U.S. 397, 410-14 (1989) (burning American flag).  Because the 

“Sacred Rain Arrow” image is an image of representational art devoid of any 

accompanying conduct, the constitutional standard for symbolic or expressive 

activity – referred to as the “Spence–Johnson test” − does not apply here. The 

image constitutes pure speech as a matter of law and is automatically entitled to 

First Amendment covering.10    

B. Even if Analyzed as Expressive Conduct, “Sacred Rain Arrow” 
Image is Deserving of First Amendment Protection 
 

Presuming for sake of argument the “Sacred Rain Arrow” image is classified 

as symbolic or expressive conduct rather than pure speech – though an image of 

artwork – it would still be worthy of protection, given the communicative aspects 

of the image.  Cressman is not obliged to show the communication is a 

particularized message to secure this constitutional protection.  And yet, the image 

                                                 
10  As conceded by Oklahoma officials during oral argument of the initial appeal, 
they could not legitimately restrict a bumper sticker containing the “Sacred Rain 
Arrow” image without violating free speech rights. Neither can Oklahoma officials 
rightly compel the same image without violating free speech rights.    
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does happen to convey a particularized message likely to be understood by those 

who view it. 

1. Image need not be a particularized message for protection       

In Spence, the Supreme Court evaluated symbolic conduct conveyed by an 

individual who set an American flag upside down with peace signs attached to both 

sides of it.  418 U.S. at 405.  Finding this activity sufficiently expressive, the Court 

remarked that an “intent to convey a particularized message was present, and in the 

surrounding circumstances the likelihood was great that the message would be 

understood by those who viewed it.” Id. at 410-11.   Later on, in Johnson, the 

Supreme Court analyzed whether particular conduct – the burning of an American 

flag – constituted protected expression, and re-couched the Spence “particularized 

message” phraseology in the form of a test (i.e., Spence-Johnson test). 491 U.S. at 

404. The Supreme Court later clarified, however, that a particularized, 

understandable message is not a prerequisite for finding speech. Hurley, 515 U.S. 

at 569.  The High Court was unequivocal in this regard, concluding that “a narrow, 

succinctly articulable message is not a condition of constitutional protection, which 

if confined to expressions conveying a ‘particularized message’… would never 

reach the unquestionably shielded painting of Jackson Pollock, music of Arnold 

Schöenberg, or Jabberwocky verse of Lewis Carroll.” Id.    

Shortly after the Hurley decision, the Third Circuit, in Troster v. 
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Pennsylvania State Dep’t. of Corrections, held the Supreme Court repudiated the 

“particularized message” test. 65 F.3d 1086, 1090 (3d. Cir. 1995).  The Eleventh 

Circuit, in Holloman ex rel. Holloman v. Harland, described Hurley’s impact as 

“liberalizing” the test. 370 F.3d 1252, 1270 (11th Cir. 2004).  Because expressive 

conduct can be communicative, while susceptible to different interpretations, the 

Eleventh Circuit reasoned that “in determining whether conduct is expressive, we 

ask whether the reasonable person would interpret it as some sort of message, not 

whether an observer would necessarily infer a specific message.” Id.  (emphasis in 

original).    

Without referring to the test as being liberalized, other circuits have adopted 

approaches similar to Holloman, infusing the Hurley imperative in the Spence-

Johnson standard, emphasizing the sufficiency of an inexact message and the low 

threshold for discerning a protectable message.  E.g., Kaahumana v. Hawaii, 682 

F.3d 789, 798 (9th Cir. 2012) (in light of Hurley, interpreted “particularized 

message” requirement as allowing protection for messages with multifarious 

voices); Baribeau v. City of Minneapolis, 596 F.3d 465, 477 (8th Cir. 2010) 

(finding protest by individuals dressed like zombies to have sufficient message 

because onlookers would view the symbolic anti-consumerism message “in the 

same way onlookers would understand the artistic messages in protected paintings, 

music, or poems”); Mastrovincenzo, 435 F.3d at 91 n. 9 (recognized continued use 
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of “particularized message” test following Hurley but with the understanding that 

expressive conduct need not convey a message that is “narrow, specific, or even 

articulable”); Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 388 (6th Cir. 

2005) (described “narrow, succinctly articulable message” as being the “threshold” 

for a finding that conduct “conveys a particularized message and the likelihood is 

great that the message will be understood by those who view it”) (quotation marks 

omitted);  Tenafly Eruv Ass’n, Inc., v. Borough of Tenafly, 309 F.3d 144, 160 (3d 

Cir. 2002) (concluding that Hurley left open how courts should evaluate symbolic 

speech claims, while noting:  “Hurley eliminated the ‘particularized message’ 

aspect of the Spence-Johnson test”); Casey v. City of Newport, 308 F.3d 106, 110 

(1st Cir. 2002) (applied Hurley phraseology about a narrow, succinctly articulable 

message not being a condition to a free speech claim involving music).  Despite the 

various approaches adopted by the various circuits, the near-universal 

interpretation of Hurley reflects a general understanding that an activity will 

constitute speech as long as it is expressive, even if not all observers agree on what 

it expresses. 

The court below acknowledged that Hurley should have some say on the 

Spence-Johnson standard, but missed the mark in application, urging a “reasonable 

observer” test that would only modify the standard to require the likelihood of 

those viewing the message and understanding it to be “reasonable” instead of 
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“great.”  (Aplt. Appx. at 226-27; Attachment 1, at 10-11).  This proposed analysis 

does not account for the Hurley Court explicitly condemning the “particularized 

message” part of the standard.  515 U.S. at 569.  While a “reasonable observer” or 

like standard is workable, if not preferable, the Hurley admonition about the 

message must be grafted in it, so that the “reasonable observer” need only detect 

that some sort of message is being communicated.11             

At first opportunity, this Court did not delve deeply into the state of the law 

post Hurley, expressly declining to “grapple” with the impact of the decision on 

the “particularized message” standard at the early stage of the proceedings. 

Cressman, 719 F.3d at 1150.  But if this Court decides to treat the “Sacred Rain 

Arrow” image like expressive conduct, a determination on how Hurley impacts the 

analysis is unavoidable.  And, unless this Court wishes to be an outlier, some 

standard similar to that uttered in Holloman and the other circuits − fusing the  

Hurley reasoning with the Spence-Johnson test and allowing a message susceptible 

of multiple interpretations to qualify for constitutional protection – ought to be 

adopted in this case.   

                                                 
11 Another problem with the lower court’s version of a “reasonable observer” 
standard is that it requires the observer to be ignorant about the context of the 
message.  This portrayal contradicts how this Court has traditionally viewed the 
“reasonable observer” in other scenarios.  “In the Tenth Circuit, the extent of the 
reasonable observer’s knowledge is vast.  The reasonable observer is keenly aware 
of all the details of the challenged display….”  American Atheists, Inc. v. 
Davenport, 637 F.3d 1095, 1104 (10th Cir. 2010) (Kelly, dissenting).                 
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The test pronounced by the Eleventh Circuit in Holloman (symbolic or 

expressive conduct need only be perceived as some sort of message) – or 

something close to it – is particularly appropriate for this circuit.  This test is true 

to Hurley.  This test is also true to the First Amendment, which covers a wide 

variety of mediums and objects that have no precise message. See, e.g., Brown v. 

Entertainment Merchants Ass’n, 131 S. Ct. 2729, 2738 (2011) (video games); 

Schad v. Borough of Mount Ephraim, 452 U.S. 61, 65-66 (1981) (dancing); Doran 

v. Salem Inn, Inc., 422 U.S. 922, 932-34 (1975) (topless dancing); Nurre v. 

Whitehead, 580 F.3d 1087, 1093 (9th Cir. 2009) (purely instrumental music).  The 

Holloman test tracks how humans communicate. People regularly use symbols and 

words that simultaneously convey multiple, imprecise, and/or non-cognitive 

messages.12 Audiences are often unable to pinpoint a singular meaning for a 

message. See, e.g., Morse v. Frederick, 551 U.S. 393, 401 (2007) (protecting 

message “BONG HiTS 4 JESUS” even though it was “cryptic. It is no doubt 

offensive to some, perhaps amusing to others. To still others, it probably means 

nothing at all.”). Notwithstanding, ambiguous messages with multiple meanings 

contribute to and help shape the marketplace of ideas. To categorically remove 

                                                 
12 The Supreme Court recognized the importance of non-cognitive messages in 
Cohen v. California: “much linguistic expression serves a dual communicative 
function: it conveys not only ideas capable of relatively precise, detached 
explication, but otherwise inexpressible emotions as well. In fact, words are often 
chosen as much for their emotive as their cognitive force.” 403 U.S. 15, 26 (1971).  
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these works from First Amendment coverage would allow the government to 

infringe on valuable communication. 

Previously, this Court recognized that the Spence-Johnson “standard may at 

times be too high a bar for First Amendment protection.”  Cressman,719 F.3d at 

1150.  In determining those “times,” certainly, when free speech claims deal with 

images − instead of conduct – this Court would do well to abstain from employing 

Spence-Johnson altogether.   

This standard is also misplaced when evaluating compelled speech claims.  

The Spence-Johnson test, in searching out an intention to convey a particularized 

message, is not even doable with a compelled speech claim.  While this Court 

indicated that the intent requirement could be presumed (Cressman, 719 F.3d at 

1154 n. 15), tinkering with the test in this way would put compelled speech 

claimants at a disadvantage, because other speech claims are not required to show 

a particularized message, just an intention to convey one.  And, the right to avoid 

speech deserves as much protection as the right to speak.  In Hurley, where the 

Supreme Court judged a compelled speech claim involving symbolic or expressive 

conduct, the Court refrained from applying the Spence-Johnson test.  This Court 

should do likewise in the same context. 

2. And yet, the “Sacred Rain Arrow” image is a particularized 
message that is likely to be understood by those who view it 

 
The core, basic message imparted by the “Sacred Rain Arrow” image is 
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simple enough:  A Native American crouched down and shooting an arrow into the 

clouds.  Cf. Kaahumanu, 682 F.3d at 799 (“The core of a wedding ceremony’s 

“particularized message” is easy to discern, even if the message varies from one 

wedding to another….The core of the message in a wedding is a celebration of 

marriage and the uniting of two people in a committed long-term relationship”).  

This message is particularized and the likelihood is great that anyone who views it 

will understand it.  The message is neither hidden nor tricky to detect.  It can be 

ascertained by anyone who sees it on the standard license plate.  And this message 

– a Native American crouching down and shooting an arrow into the clouds – is 

precisely the message to which Cressman objects.  (Aplt. Appx. at 96 ).  This is the 

message that Cressman does not want to say on his standard license plate.  (Id.).  

To be sure, Cressman objects to this message because of what it represents, 

which requires some discernment, in addition to seeing the image.13  But, in 

assessing a compelled speech claim, the message itself is to be distinguished and 

considered separately from the basis for the objection.  For example, this Court, in 

Axson-Flynn v. Johnson, judged the free speech rights of plaintiff (Axson-Flynn) 

by determining the forum and the type of speech compelled.  356 F.3d 1277, 1283-

93 (10th Cir. 2004).   The reasons why Axson-Flynn wanted to refrain from 

                                                 
13 Cressman testified that he objects to this message because it depicts a Native 
American shooting an arrow into the sky as a form of prayer to bring about rain, a 
message he finds irreconcilable with his Christian beliefs.  (Aplt. Appx. at 97).    
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uttering certain words as part of her acting class were not relevant for the analysis. 

Id.  This Court only needed to know that she was uncomfortable with select words 

and she did not want to convey them.  Id.  Likewise, all this Court need know 

about Cressman’s claim is that he is uncomfortable with the image on the license 

plate and that he does not want to convey it.  This indisputable fact establishes 

Cressman’s compelled speech claim.  He does not have to prove others know the 

reasons why he objects.                     

Still, the objectionable aspects of the message are common knowledge as 

well.   As confirmed by the Press Release from OTC website, the Oklahoma 

standard license plate “features the ‘Sacred Rain Arrow’ sculpture by Oklahoma 

artist Allan Houser (1914-1994).”  (Aplt. Appx. at 174).  The “Sacred Rain Arrow” 

sculpture depicts a Native American shooting an arrow into the clouds (heavens) 

for the purpose of drawing rain.  There is no ambiguity, no double-meaning, 

attributed to this sculpture.  The “Sacred Rain Arrow” is not abstract art, but 

representational art with a singular depiction.  The Fine Arts Center in Colorado 

Springs confirms that the “Sacred Rain Arrow” sculpture depicts “a young Apache 

warrior shooting his arrow towards heaven with the hope of carrying a prayer for 

rain to the Spirit World.” (Stip. ¶ 2, Aplt. Appx. at 73).   The Smithsonian 

describes the sculpture the same way, as being “inspired by a story of a young 

Apache warrior who was chosen to shoot a sacred arrow carrying his people’s 
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prayer for rain to the Spirit World.” (Stip. ¶ 12, Aplt. Appx. at 74).   

Considering the meaning of the image inconsequential, the district court 

focused entirely on the outward appearance of the Native American shooting the 

arrow, contending “[t]here is nothing about the image that suggests he is worried 

about rain, or the lack thereof.”  (Aplt. Appx. at 225; Attachment 1, at 9). But like 

any other message, the “Sacred Rain Arrow” image cannot be viewed in a vacuum.  

Any fair evaluation incorporates visual cues and the knowledge of the viewer.  See 

Spence, 418 U.S. at 409-10 (finding protected expression, considered “nature of 

…activity, combined with factual context and environment in which it was 

undertaken”).  Despite the absence of an annotation on the license plate stating 

“this is a Native American shooting an arrow into the sky to draw rain,” it is 

imminently reasonable for Cressman or anyone else to perceive the image in this 

way.  

The image itself conveys this idea.  It shows a gentleman with a drawn bow 

and ready arrow.  His dress and appearance verifies he is Native American. The 

setting of the image shows he is not hunting, nor is he conducting target practice.  

Rather, the image shows the Native American shooting an arrow into the clouds, 

i.e. the heavens, without any birds or floating targets in the vicinity. Moreover, the 

Native American shoots the arrow from a kneeling position, recognized as a 
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prayerful posture.14    

Also, Oklahomans are not likely to miss the connection between the image 

and Houser’s sculpture. The image on Oklahoma’s standard license plate surely 

depicts a sculpture by someone. Allan Houser, born and raised in Oklahoma, is 

well known in the state.  And one of Houser’s most famous works, if not his most 

famous, is the “Sacred Rain Arrow” sculpture.   

For any that might have missed the visual cues of the image or be unfamiliar 

with Houser and/or this celebrated piece, various Oklahoma news outlets reported 

on the state’s selection of this image for the standard license plate –supplying 

ample information about the meaning of it.  The public was informed of the 

selection of the “Sacred Rain Arrow” image as the design for the new license plate 

through a significant amount of publicity, with numerous news articles supplying 

                                                 
14 As the district court points out, the “Sacred Rain Arrow” image on the license 
plate “is not an exact replica of Houser’s statue.”  (Aplt. Appx. at 225; Attachment 
1, at 10).  The angle of the bow in the image is somewhat different and the shot is 
framed so as to include cirrus clouds in the background.  Oklahoma officials did 
not present any evidence suggesting this alteration is one of substance.  Indeed, the 
undisputed evidence is that the OTC advised the public that the license plate would  
“feature the ‘Sacred Rain Arrow’ sculpture by Oklahoma artist Allan Houser 
(1914-1994)” (emphasis added).  (Aplt. Appx. at 174).  But, for Cressman, this 
slight change reinforces his objection because the differing angle and added 
scenery leaves the intention of drawing rain as the only logical explanation for the 
effort. (Aplt. Appx. at 96).  The district court implies that the pose is consistent 
with other scenarios (Aplt. Appx. at 226; Attachment 1, at 10), but the backdrop of 
clouds − with nothing else in the scene − eliminates all but one.                    

Appellate Case: 14-6020     Document: 01019240557     Date Filed: 04/28/2014     Page: 46     



 38 
 

the name of the sculpture (“Sacred Rain Arrow”) as well as its import (Native 

American shooting an arrow into sky to draw rain). See (Aplt Appx. at 196-97, 

203, 204-05 & 206-07). And Cressman is not the only one to take notice or offense 

to it; others publically voiced their concerns about the placement of “Sacred Rain 

Arrow” image on the standard license plate. (Aplt Appx. at 198, 199).  

Beyond any doubt, Oklahoma residents see the same image Cressman sees, a 

Native American shooting an arrow into the clouds.  And just like Cressman, 

Oklahoma residents have good reason to know why the Native American is doing 

so.15       

II. LICENSE PLATE CONTEXT AUGMENTS THE EXPRESSIVE 
 NATURE OF THE “SACRED RAIN ARROW” IMAGE 
  

The “Sacred Rain Arrow” image constitutes speech, and this communication 

is bolstered by the surroundings of the license plate. “[I]rrespective of their size, 

license plates and their content have long been recognized as giving rise to First 

                                                 
15 Despite the wealth of information provided to the public about the “Sacred Rain 
Arrow” image, the district court’s version of “reasonable observer” is determined 
to avoid it, reminiscent of the Sergeant Shultz character in the Hogan’s Heroes 
television show who protested in the face of convincing proof:  “I hear nothing.  I 
see nothing.  I know nothing!”  As envisioned by the court, this “observer” is not 
observant at all, professing to have little to no knowledge about artwork or one of 
the Oklahoma’s most renowned citizens, and showing little to no interest in the 
news of the day from and about his own state.  A truly “reasonable” observer in the 
state of Oklahoma would appreciate the meaning of the “Sacred Rain Arrow” 
image on the standard license plate.               
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Amendment concerns….” Byrne v. Rutledge, 623 F.3d 46, 57 (2d Cir. 2010).    

The sole purpose of a license plate is to communicate. It is for this reason 

states routinely supply messages promoting their “history” or “pride” on license 

plates.  Wooley, 430 U.S. at 716.  Oklahoma officials concede to using the “Sacred 

Rain Arrow” image on the state standard license plate in this way, so they can 

“rebrand [their] image” and “market [their] state,” noting that their tags “are really 

like billboards….” (Aplt. Appx. at 171).    

Private individuals likewise use license plates as billboards to convey 

messages.  See Choose Life Illinois, Inc. v. White, 547 F.3d 853, 863 (7th Cir. 

2008) (“Like many states, Illinois invites private civic and charitable organizations 

to place their messages on specialty license plates. The plates serve as ‘mobile 

billboards’ for the organizations and like-minded vehicle owners to promote their 

causes…”).  The State of Oklahoma offers a large spectrum of specialty license 

plates, with over 200 different types of plates to choose from, including plates for 

Square Dancing, Ducks Unlimited, NASCAR, University of Oklahoma, Animal 

Overpopulation Crisis, Oklahoma City Thunder, one stating “In God We Trust,” 

another stating “Don’t Tread on Me,” another one stating “Choose Life”, along 

with an “Indian Tribal” specialty plate that is virtually identical to the Oklahoma 

standard license plate.  (Aplt. Appx. at 72, 139, 178, 179, 180, 208, 209, 210, 211 

& 212).     
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The license plate setting distinguishes this case from other situations where 

communication is not anticipated, like that found in the Troster decision in the 

Third Circuit.  In Troster, a government employee sought to enjoin a rule requiring 

him to display an American flag patch on his uniform at work. 65 F.3d at 1092. 

The Third Circuit found no compelled speech in that instance because “observers 

would [not] likely understand the patch or the wearer to be telling them anything 

about the wearers’ beliefs.” Id. The court held the government was not 

communicating anything of substance with the American flag patch on the uniform 

and was therefore not compelling the employee to say anything by wearing the 

patch.  Id.   

But while Troster involved a uniform, this case involves a license plate.  The 

background assumptions associated with license plates are more conducive to 

expression; thus, where speech is rarely found through display of clothing, it is 

invariably found through the use of license plates. Compare Brandt v. Board of 

Educ. of City of Chicago, 480 F.3d 460, 465-66 (7th Cir. 2007) (discussing 

clothing cases) with Roach v. Stouffer, 560 F.3d 860, 863-68 (8th Cir. 2009) 

(reviewing license plate cases).  

A license plate − whether standard or specialty – functions as a “mobile 

billboard” that facilitates the delivery of messages.  Wooley, 430 U.S. at 715.  And 

by placing the “Sacred Rain Arrow” image on the Oklahoma standard license 
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plate, Oklahoma – through Cressman’s vehicle − aims to convey that particular 

message.   

III. “SACRED RAIN ARROW” IMAGE ON THE STANDARD 
 LICENSE PLATE IS PRIVATE, NOT GOVERNMENT, SPEECH     
 

Another requirement for a compelled speech claim is to show that the speech 

at issue is private, and not government, speech. “Although the government may not 

restrict, or infringe, an individual’s free speech rights, it may interject its own 

voice into public discourse.” Phelan v. Laramie County Community College Bd., 

235 F.3d 1243, 1247 (10th Cir. 2000). The “crucial question” is whether Oklahoma 

“is compelling others to espouse…certain ideas and beliefs.” Id.  And here, 

Oklahoma officials are doing just that, compelling Cressman to speak by forcing 

him to display an image on his private property, that is, his own vehicle. Messages 

on standard license plates represent private speech. Wooley, 430 U.S. at 707-08.  

In the seminal Wooley decision, two Jehovah’s Witnesses objected when the 

State of New Hampshire required them to place a standard license plate on their 

vehicle displaying the state’s motto:  “Live free or die.”  Id.  Striking down the 

measure as compelled speech, the Supreme Court considered the motto to be 

private – instead of government – speech.  Id. at 715. Just like the state motto on 

the standard license plate in Wooley, the “Sacred Rain Arrow” image on the 

Oklahoma standard license plate is private speech.  There is no appreciable 

difference between Wooley and the case at hand. Both involve messages displayed 
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on standard license plates from private automobiles, invoking the compulsion of 

private speech.   

Others who see the Oklahoma standard license plate associate the message 

on it (the “Sacred Rain Arrow” image) with the driver of the vehicle.  See Sons of 

Confederate Veterans, 288 F.3d at 610 (citing Wooley, 430 U.S. at 717) (“the 

Supreme Court has indicated license plates, even when owned by the government, 

implicate speech interests because of the connection of any message on the plate to 

the driver or owner of the vehicle”).  This is particularly true on the highways and 

by-ways of Oklahoma today when drivers in the state have a wide variety of 

license plates to choose from and display.  Representing various personal interests, 

the license plates in Oklahoma reflect the drivers’ lives and their hobbies. (Aplt. 

Appx. at 200-01).  And this reality causes those who view the “Sacred Rain 

Arrow” image on Cressman’s vehicle to naturally presume his stamp of approval 

on the message imparted.16             

                                                 
16 Though acknowledging the constraints of Wooley, the district court opined that 
the “reasonable observer” would notice a difference between the standard plate and 
a specialty plate and understand that the owner/operator was only displaying what 
the state issues.  (Aplt. Appx. at 227 n. 15; Attachment 1, at 11 n. 15).  The 
reasoning is faulty in two respects.  First, those observing would undoubtedly have 
trouble telling the difference between the Oklahoma standard license plate and the 
specialty “Indian Tribal” plate. (Compare Aplt. Appx. at 229 with Aplt. Appx. at 
209).  The image on both plates is the same and positioned in the same spot.  The 
only distinction between the two plates is that the specialty plate contains the 
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Recognizing the import and reach of the Wooley decision, Oklahoma 

officials imply Wooley is no longer good law following the Supreme Court’s 

handling of government speech in Johanns v. Livestock Mktg. Ass’n , 544 U.S. 550 

(2005), but this suggestion is dubious. The Supreme Court never signaled this sea 

change.  In distinguishing the factual context, the Supreme Court, in Johanns, 

confirmed the continued vitality of the Wooley decision.  544 U.S. at 565 n.8.  See 

ACLU of North Carolina v.Tata, 742 F.3d 563, 573 n. 8 (4th Cir. 2014) (appellate 

court rejected argument that Wooley is no longer binding precedent in light of 

Johanns).  See also Byrne, 623 F.3d at 57-58 (cited Wooley for proposition that 

messages on standard license plates are private speech); Az. Life Coalition, Inc. v. 

Stanton, 515 F.3d 956, 967 (9th Cir. 2008) (relying on Wooley as precedent for 

license plates implicating private speech interests).     

As this Court rightly held on the first appeal, Wooley remains good law. 

Cressman, 719 F.3d at 1157.  Being good law, Wooley applies and condemns 

Oklahoma’s compulsion of objectionable speech.      

IV. OKLAHOMA OFFFICIALS WRONGLY COMPEL CRESSMAN TO 
CONVEY “SACRED RAIN ARROW” IMAGE  

 
A compelled speech claim contemplates the government taking some action 

                                                                                                                                                             
words “Tribal” instead of “Native America” and it is highly unlikely the court’s 
“reasonable observer” would pick up on that peculiarity.  Second, because 
contemporary license plates represent the personal interests of drivers, a reasonable 
observer would presuppose any license plate meets with the driver’s approval.           
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to force private speech. “[T]o compel the exercise or suppression of speech, the 

governmental measure must punish, or threaten to punish, protected speech by 

governmental action that is regulatory, proscriptive, or compulsory in nature.” 

Axson-Flynn, 356 F.3d at 1290. See also Bauchman v. West High School, 132 F.3d 

542, 557 (10th Cir. 1997) (noting that “compulsion” is a “threshold element” of a 

First Amendment compelled speech claim). 

This requirement is satisfied here because 47 Okl. St. Ann. § 1113 mandates 

a “license plate” be “securely attached” to the vehicle and “be clearly visible at all 

times,” prohibiting the “operation of a vehicle… upon which the license plate is 

covered, overlaid or otherwise screened with any material....” See also United 

States v. Arciga-Bustamante, 276 Fed. Appx. 716, 719-21 (10th Cir. 2006) 

(interpreting 47 Okl. St. Ann. § 1113 to prohibit car with obscured license plates); 

United States v. DeGasso, 369 F.3d 1139, 1145-49 (10th Cir. 2004) (interpreting 

47 Okl. St. Ann. § 1113 to prohibit in-state and out-of-state cars with obscured 

license plates). Violating this statue is a criminal misdemeanor that results in a 

fine. Cressman cannot avoid the requirement of license plate, nor can he cover up 

anything on the license plate, without subjecting himself to this criminal penalty.17  

As this Court observed, Cressman demonstrates a credible threat of prosecution; he 

                                                 
17 47 Okl. St. Ann. § 1113 is very similar to the statute invalidated in Wooley. See 
Wooley, 430 U.S. at 707 (describing text and effect of statutory scheme).  
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cannot cover the “Sacred Rain Arrow” image on his license plate without being 

punished. Cressman, 719 F.3d at 1145.      

Although Oklahoma officials allow drivers to display specialty license plates 

on their cars in lieu of standard plates, this option does not alleviate Cressman’s 

concerns because the alternative comes at a cost. This monetary difference equates 

to a penalty for Cressman to exercise his First Amendment right to remain silent.  

“Compulsion need not take the form of a direct threat or a gun to the head. ‘The 

consequence may be an ‘indirect discouragement,’ rather than a direct punishment, 

such as ‘imprisonment, fines, injunctions or taxes.’” Axson-Flynn, 356 F.3d at 

1290. See also Planned Parenthood Ass'n of Chicago v. Kempiners, 700 F.2d 

1115, 1123 (7th Cir. 1983) (“It is well established that the state may not condition 

the receipt of a governmental benefit on the waiver of First Amendment rights.”). 

Indeed, the cost incurred by Cresssman in having to purchase a specialty license 

plate amounts to a tax.  See Hill v. Kemp, 478 F.3d 1236, 1244-45 (10th Cir. 2007) 

(holding that the cost of a specialty license plate in Oklahoma constitutes a tax on 

the purchaser).  Foisting a silence tax on Cressman (and others who wish) to avoid 

objectionable expression, Oklahoma officials violate First Amendment freedoms.18 

                                                 
18 In the concluding remarks of the opinion, the district court exhibits a 
misapprehension of this concept, postulating that the “absence of a constitutional 
violation” does not preclude Cressman from having a “practical solution,” which, 
according to the court, is for Cressman to go out and purchase a specialty license 
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In effect, Oklahoma officials force Cressman to make an untenable 

Hobson’s choice.  He can either 1) communicate an objectionable message through 

his car against his will and conscience, 2) cover up the image and violate 47 Okl. 

St. Ann. § 1113, thereby subjecting himself to criminal penalty, or 3) pay 

additional money as a silence tax to display a specialty license plate from his car. 

No matter which path he chooses, Oklahoma officials divest Cressman of his 

constitutional rights. 

The ominous threat of penalty adversely affects Cressman in his desire to 

avoid saying what he does not want to say. 

A. Cressman Does Not Want to Convey the “Sacred Rain Arrow” 
Image       

 
Cressman does not want to display the “Sacred Rain Arrow” image from his 

vehicle because he stridently objects to the image.  (Aplt. Appx. at 100-01). 

Cressman need not elaborate on his objection any further to demonstrate a 

compelled speech claim because the First Amendment protects Cressman’s right to 

be silent.  See Riley v. Nat'l Fed'n of the Blind, 487 U.S. 781, 796-97 (1988) 
                                                                                                                                                             
plate.  (Aplt. Appx. at 228; Attachment 1, at 12).  The very fact that Cressman has 
to pay a fee for the same autonomy of speech granted other citizens establishes a 
constitutional violation.  And while the court might consider the transaction simple 
and inexpensive, compelling Cressman to incur a tax for what is supposed to be 
free speech is hardly practical.  As Cressman testified, a “practical solution” would 
have been for Oklahoma to adopt a system found in other states, like Indiana, that 
allow citizens who object to the standard license plate to obtain another one at no 
additional cost. (Aplt. Appx. at 115-16).                
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(noting there is no “constitutional significance” between compelled speech and 

compelled silence); Wooley, 430 U.S. at 714 (First Amendment protects “the right 

to refrain from speaking at all.”). The government may not even compel agreeable 

speech.  Axson-Flynn, 356 F.3d at 1284 n.4.  Cressman is only required to identify 

speech he “would not otherwise make.” Riley, 487 U.S. at 795. See also United 

States v. United Foods, Inc., 533 U.S. 405, 411 (2001) (preventing government 

from compelling mushroom company to speak message that “mushrooms are 

worth consuming,” even if company’s disagreement with message was “minor”); 

Hurley, 515 U.S. at 573 (explaining that First Amendment protects person from 

any speech he “would rather avoid.”).  

Cressman identifies the “Sacred Rain Arrow” image as the message he 

would not otherwise make.  He discovered the “Sacred Rain Arrow” image and its 

placement on the Oklahoma license plate on August 2, 2008, when he read an on-

line news article from the Tulsa World entitled “Sacred Rain Arrow” image picked 

for new plates. (Aplt. Appx. 93-95; Aplt. Appx. at 196-97).19  He read about the 

                                                 
19 The district court draws the erroneous conclusion that Cressman discovered the 
image and the meaning of it through “research” and relies heavily on this false 
impression in ruling against him.  (Aplt. Appx. at 225-27; Attachment 1, at 9-11).  
The undisputed evidence at trial is that Cressman stumbled across this news by 
reading a daily online edition of his state newspaper.  (Aplt. Appx. at 93-95).  
Though he later became aware of more information about Houser and the “Sacred 
Rain Arrow” image, Cressman did not have to do any “research” to learn about it.  
And neither did/do other Oklahomans.                      
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OTC announcement on the selection of a license plate featuring the “Sacred Rain 

Arrow”’ sculpture by the late Allan Houser and located in front of the Gilcrease 

Museum in Tulsa.  Reading on, Cressman picked up on the meaning of the “Sacred 

Rain Arrow” sculpture: “It is depicting a young Apache warrior who was selected 

in a time of drought to shoot a rain arrow into the sky, into the heavens, to bring 

people’s prayers to their gods so that they would get rain.” (Aplt. Appx. at 196-97).  

Glancing toward the bottom of the article, Cressman also saw a picture of it.  

Consistent with the description in the piece, Cressman observed a Native American 

kneeling down in praying position shooting an arrow over his head toward the sky 

with no object in sight other than clouds, with drawing rain being the only 

conceivable intention.             

Cressman was immediately offended by the notion of having to 

communicate this message portrayed by the “Sacred Rain Arrow” image on his 

vehicle. Recognizing his license plate as a mobile billboard, Cressman objected to 

the “Sacred Rain Arrow” image on his license plate, since he does not want to 

express that message. In good conscience, Cressman cannot communicate the 

message conveyed by the “Sacred Rain Arrow” image, being so divergent from his 

own personal views about God.  And Cressman is not alone; other Oklahomans 

have expressed similar concerns about the “Sacred Rain Arrow” image on the 

standard license plate.    
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 The compelled speech doctrine seeks to protect an individual’s autonomy 

and dignity, to safeguard their “individual freedom of mind” and their “sphere of 

intellect and spirit.” Board of Education v. Barnette, 319 U.S. 624, 637, 642 

(1943). See also Hurley, 515 U.S. at 573, 575 (noting that “a speaker has the 

autonomy to choose the content of his own message” and the “choice of a speaker 

not to propound a particular point of view…is presumed to lie beyond the 

government's power to control.”) (emphasis added). The government infringes on 

this sphere when it makes a person speak unwillingly, no matter what message the 

government foists on her and no matter why she objects to it.  By requiring a 

disinclined person to speak any message, the government is treating that person 

like a puppet, undermining her dignity and autonomy. See Steven H. Shiffrin, 

Freedom of Speech and Two Types of Autonomy, 27 CONST. COMMENT. 337, 344 

(2011) (concluding that “there is something deeply wrong with forcing someone 

like the school child in Barnette or the driver in Wooley to be a forced courier of, 

or megaphone for, a government message…[because it] simply does not 

appropriately respect the speaker's human dignity.”). The precise harm suffered by 

Cressman pertains to him being forced to speak when he would rather not.  See 

R.J. Reynolds Tobacco Co. v. FDA, 845 F.Supp.2d 266, 272 (D.D.C. 2012) aff’d, 

696 F.3d 1205 (D.C. Cir. 2012) (identifying harm as government forcing others to 

“serve as its unwilling mouthpiece.”). 
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B. Cressman Need Not Show Image is Ideological to Avoid the 
Expression of It 

 
As a preface to its analysis, the court below presupposes:  “Plaintiff Keith 

Cressman objects to the image displayed on standard Oklahoma license plates 

issued since 2009, arguing that the image conveys a religious message contrary to 

his own Christian message.”  (Aplt. Appx. at 217; Attachment 1, at  1).  This 

depiction is incorrect. In pursuit of his claim, Cressman does not contend that the 

“Sacred Rain Arrow” image is necessarily religious in and of itself; rather, he 

urges that the message – the image of Native American crouching and shooting an 

arrow in the clouds – is objectionable to him.20  While the basis of his objection 

does relate to his core religious beliefs, Cressman’s claim is – quite simply − he 

objects to this message and he does not want to convey it.    

This case falls directly in line with the Axson-Flynn decision.  There, this 

Court entertained a compelled speech claim brought by Axson-Flynn, a Mormon, 

who was pressured to say words in an acting class that she considered religiously 

                                                 
20  Portraying Cressman as arguing the “Sacred Rain Arrow” image is a “religious 
message,” the district court apparently relied on its reading of Cressman’s 
Amended Complaint. The court misconstrued the pleading, but, in any event, the 
Amended Complaint is superseded by the Final Pretrial Report, which clarifies the 
position: “Plaintiff contends that the ‘Sacred Rain Arrow’ constitutes speech and 
conveys a message that is objectionable to him. Plaintiff does not contend the 
‘Sacred Rain Arrow’ image conveys a religious message per se, but that he objects 
to the ‘Sacred Rain Arrow’ image because of his religious views.”  (Aplt. Appx. at 
78).      
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offensive. 356 F.3d at 1281.  Finding a viable compelled speech claim, this Court 

concluded that the forced speech need not be ideological to substantiate a claim. Id. 

at 1284 n.4.  Despite her ideologically and religiously-based objections, all Axson-

Flynn had to show was that she was “uncomfortable” with the words she was 

compelled to say.  Id. at 1290.  Equally, all Cressman need show is that he does not 

wish to convey the objectionable image.   

On the previous appeal, this Court confirmed the checks imposed by Axon-

Flynn, reaffirming the principle that First Amendment protection does not hinge on 

the message being ideological, commenting:  “[P]ost-Wooley Supreme Court 

decisions suggest that compelled speech protection is not limited to ideological 

speech, and this court said in Axson-Flynn that the harm of compelled speech 

occurs regardless of whether the speech is ideological.”  Cressman, 719 F.3d at 

1155 (quotation marks and citation omitted).  To obtain relief, Cressman is not 

required to show the “Sacred Rain Arrow” image conveys either a religious or an 

ideological message.21      

C. Compulsion to Force Cressman to Speak is Not Narrowly Tailored to 
Serve Any Valid Interest 

 
Oklahoma officials cannot justify the compulsion they impose on Cressman.  

                                                 
21  Though not needed to substantiate the claim, the “Sacred Rain Arrow” image – 
showing a Native American shooting arrow into the sky for the purpose of drawing 
rain – does seem to be ideological because it presents an idea, in particular, an idea 
that is objectionable to Cressman.      
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To compel speech in this manner, they must overcome strict scrutiny. See, e.g., 

Wooley, 430 U.S. at 716-17 (requiring the government interest to be compelling 

and the means narrowly tailored to justify compelled speech on license plate). See 

also Riley, 487 U.S. at 797-98 (subjecting law to strict scrutiny because it 

compelled facts in non-commercial context); Rounds v. Oregon State Bd. of Higher 

Educ., 166 F.3d 1032, 1038 n.4 (9th Cir. 1999 (“When personal speech is 

compelled, as in Wooley v. Maynard…state action is valid only if it is ‘a narrowly 

tailored means of serving a compelling state interest.’”).22  They must show their 

action in compelling expression is narrowly tailored to serve a compelling state 

interest.    

At trial, Oklahoma officials failed to offer a single reason - much less an 

acceptable reason - for compelling speech from Morrell in this way.  

The Supreme Court in Wooley confronted a state statute imposing criminal 

penalties on someone for partially covering up his license plate. 430 U.S. at 707-

08. The state there tried to defend this penalty as necessary to facilitate “the 

identification of passenger vehicles” and to promote “appreciation of history, 

individualism, and state pride.” Id. at 716. The Supreme Court, though, rejected the 

identification interest because the citizen in Wooley only wanted to cover up the 

                                                 
22 As the Riley Court explained, laws that compel speech “necessarily” alter the 
content of a person’s speech and are therefore content-based laws. 487 U.S. at 795. 
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state motto on his license plate without covering any other identifying number or 

letter on his license plate. Id. Consequently, state officials could still identify the 

citizen’s vehicle by the uncovered numbers and letters. Id. The Supreme Court also 

rejected the state’s promotion interest because the state’s desire to promote an 

ideology “cannot outweigh an individual's First Amendment right to avoid 

becoming the courier for such message.” Id. at 717. 

Hence, Oklahoma officials cannot (even conceivably) rely on identification or 

tourism as just reasons for compelling Cressman to speak through his vehicles.  

Cressman does not seek to cover any letters or numbers on his license plate, merely 

the objectionable image.  Much like the citizen in Wooley, Cressman does not impede 

on the ability to identify his vehicles. And though the state could possibly benefit 

from promoting certain branding messages on license plates for tourism purposes, 

Oklahoma officials are not at liberty to make Cressman a courier of those messages 

against his will. Whether the message relates to religion, history, tourism, Oklahoma, 

Native America or Native Americans, Oklahoma officials’ interest in disseminating 

such messages cannot outweigh Cressman’s interest in avoiding the compelled 

speech.  

 The facts, holding, and rationale of Wooley are indistinguishable from the 

instant case, substantiating a violation of Cressman’s First Amendment rights and 
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Cressman’s entitlement to relief.23  

STATEMENT REGARDING ORAL ARGUMENT 

Cressman respectfully requests oral argument and believes the procedure 

would be highly beneficial for the Court in assessing the issues before it.  With this 

appeal, the Court has the opportunity to clarify the protections afforded images 

under the Free Speech clause of the First Amendment as well as the scope of the 

compelled speech doctrine. In light of the importance and novelty of the issues at 

bar, and the fundamental rights at stake, this appeal merits the give-and-take 

exchange unique to oral argument. 

CONCLUSION 
 

Oklahoma officials compel Cressman to display the “Sacred Rain Arrow” 

image from his car’s license plate despite his strident objection to doing so. This 

infringement on fundamental liberty cannot be excused because the speech 

happens to be an image instead of words. Compelled images threaten the rights of 

conscience and freedom of mind just as much as compelled words do.  Under the 

binding authority of Wooley, Oklahoma officials wrongly compel Cressman to 

speak when he would rather be silent.   

Therefore, Cressman respectfully asks this Court to reverse the district court, 

                                                 
23 This compulsion also violates Cressman’s right to free exercise of religion, due 
process, and Oklahoma Religious Freedom Act, which are all subsumed by the 
compelled speech claim.    
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and rule in Cressman’s favor, awarding judgment to him and granting him the 

relief he seeks in this cause.  
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

KEITH CRESSMAN, )
)

Plaintiff, )
vs. ) NO. CIV-11-1290-HE

)
MICHAEL C. THOMPSON, in his official )
capacity as Secretary of State and Security )
and as the Commissioner of Public )
Safety for the State of Oklahoma, et al., )

)
Defendants. )

ORDER

After remand from the Tenth Circuit Court of Appeals and further proceedings in this

court,1 this case came on for non-jury trial and hearing on plaintiff’s motion for preliminary

injunction on January 9, 2014.2  The court heard testimony and received other evidence by

stipulation/agreement.  This order constitutes the findings and conclusions of the court with

respect to the issues remaining for disposition.  See Fed. R. Civ. P. 52.

Plaintiff Keith Cressman objects to the image displayed on standard Oklahoma license

plates issued since 2009, arguing that the image conveys a religious message contrary to his

own Christian religious beliefs.  In this case, he  has sued various officials of the Oklahoma

Department of Public Safety (the “DPS” defendants) and the Oklahoma Tax Commission

(the “OTC” defendants) in their official capacities.  He has asserted four different claims as

1See Cressman v. Thompson, 719 F.3d 1139 (10th Cir. 2013), reversing and remanding this
court’s dismissal of plaintiff’s claims in Cressman v. Thompson, 871 F. Supp. 2d 1176 (W.D. Okla.
2012).

2The court previously combined plaintiff’s motion for preliminary injunction with trial on
the merits.   Order, October 10, 2013 [Doc. #71].
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the bases for declaratory, injunctive or other relief, all directed to him avoiding potential

prosecution for violation of 47 Okla. Stat. § 1113.  In pertinent part, § 1113 makes it illegal

to operate a vehicle in Oklahoma upon which the license plate is “covered, overlaid, or

otherwise screened with any material . . . .” § 1113(A)(2).  While plaintiff does not focus on

it, 47 Okla. Stat. § 1151(A)(2) also appears to apply to the conduct and circumstances of this

case.  That section makes it a misdemeanor for any person to, among other things, “alter or

in any manner change a . . . license plate . . . issued under the laws of this . . . state.”  Plaintiff

seeks to have the court enjoin the enforcement of § 1113 as to him or to otherwise protect

plaintiff’s constitutional rights.  Specifically, he seeks an order that would permit him to

cover, on any standard Oklahoma license plate issued to him, the image to which he objects

or, alternatively, an order that would require the State of Oklahoma to issue specialty plates

for his vehicles to him at no additional cost.  

The court previously determined that the Tax Injunction Act (“TIA”), 28 U.S.C. §

1341, precludes this court, in the circumstances of this case, from ordering the issuance of

a specialty tag at reduced cost to plaintiff.  Order, December 31, 2013 [Doc. #111].  So the

remaining question, from the standpoint of available relief, is whether the court should enjoin

defendants from enforcing the indicated provisions of law against the plaintiff, in the event

he covers the objected-to image in some fashion.

As noted above, plaintiff’s amended complaint [Doc. #20] asserts four different

claims.  His central claim is that his First Amendment right against compelled speech is

violated.  He also asserts a Free Exercise claim and a Due Process claim, but conceded at the

2
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trial/hearing that these purported claims were not separate from or different than his

compelled speech claim.  On that basis, the court concluded there was no Free Exercise or

Due Process claim upon which plaintiff might recover.

The amended complaint also asserts a claim under the Oklahoma Religious Freedom

Act, 51 Okla. Stat. § 251 et seq.  Defendants object to that claim on the basis of Eleventh

Amendment immunity.  Plaintiff offered no persuasive basis for avoiding the impact of that

immunity as to his state law claim, either by reason of Congressional abrogation of the

immunity or due to waiver by the State, and the court concluded at the hearing that the

Eleventh Amendment precluded any claim by plaintiff under the Oklahoma act.  See

generally Pettigrew v. Oklahoma, 722 F.3d 1209 (10th Cir. 2013).

Plaintiff’s Free Speech (i.e. compelled speech) claim is based on plaintiff’s contention

that the image now on Oklahoma’s standard license plate, which depicts a Native American

man shooting a bow and arrow, conveys a message that is contrary to his religious beliefs as

a Christian.3  He contends that being forced to display this image on his vehicle violates his

right against compelled speech, as recognized in Wooley v. Maynard, 430 U. S. 705 (1977),

and other cases.  Defendants raised certain objections to the claim which were previously

resolved by the court and will not be discussed further here.4  They also continue to press,

3The evidence established that Mr. Cressman is a Methodist minister and a former practicing
attorney.

4The impact of the Tax Injunction Act and of defendants’ argument that the “message” on
the license plate, if any, is “government” speech rather than “private” speech was addressed in the
court’s summary judgment order [Doc. #111]. 

3
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in addition to the issues as to the substantive merit of the First Amendment claim, the

argument that plaintiff has not shown a basis for standing based on the absence of actual or

imminent prosecution of the plaintiff under the challenged statute(s).

The bulk of the background facts relating to the adoption of the current standard

license plate, and of the “Sacred Rain Arrow” statue upon which the plate image was based,

are undisputed.  The parties entered into various stipulations in the Final Pretrial Report

[Doc. #113] which the court adopts by reference.  Other factual determinations are reflected

below in the discussion of the court’s conclusions as to the various remaining issues.

Defendants argue that plaintiff lacks standing to pursue these claims.  They rely on

evidence that plaintiff has extensively used specialty plates on his vehicles in the past and

that he has not suffered injury in fact such as is necessary to the standing determination.  See

generally, Cressman, 719 F.3d at 1144-47.  Further, the OTC defendants argued, as grounds

for their Rule 52 motion, that there was no basis for a claim against them or justiciable

controversy as to them as they had no role in enforcing the statute(s) the enforcement of

which is still in issue.5

The court granted the OTC defendants’ motion at the conclusion of plaintiff’s

evidence, on the basis that they had no role in enforcing the statute at issue.6  Absent such

5As noted above, the court previously concluded the Tax Injunction Act prevents the court
from ordering the issuance of a reduced cost specialty plate.

6Plaintiff argued to the contrary on the basis of 47 Okla. Stat. § 113(A)(2), which authorizes
the Tax Commission, in certain circumstances, to “change and direct the manner, place and
location of display of any vehicle license plate . . . .”  Although its not altogether clear to what
extent authority to change the “manner” of display might extend, the court concluded it did not

4
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a role, the elements of causation and redressability necessary to standing are missing and

there is no basis for a judgment against these defendants even if plaintiff is otherwise

successful as to the substance of his claim.

As to defendants’ standing argument related to the claimed absence of injury in fact,

the court concludes plaintiff made the necessary showing to establish standing.  The Court

of Appeals previously determined that plaintiff alleged facts which, if true, were sufficient

to establish injury in fact for purposes of standing.  Cressman, 719 F.3d at 1145.  It noted he

alleged he had been informed of potential prosecution and that there was a credible threat of

prosecution.  It further noted that compelled speech in violation of the First Amendment is

injury in fact and that the additional cost of a specialty plate, as a means of avoiding

prosecution, is a concrete monetary injury.  

The court finds from the evidence offered that plaintiff does in fact object to the

message he perceives to be communicated by the image, that he contacted personnel of the

Oklahoma Tax Commission and the Department of Public Safety to explain his concern,7 that

extend to repealing or avoiding the explicit statutory ban on covering or screening included in the
immediately following sentence of the statute.  The court does not view this conclusion as
inconsistent with the Tenth Circuit’s conclusion that the Oklahoma Tax Commission has “relevant
enforcement powers.”  Cressman, 719 F.3d at 1146.  That conclusion was based at least in part on
the OTC’s role in the enforcement of rules regarding specialty license plates, a power it no doubt
has.  However, because of the Tax Injunction Act, those powers are no longer pertinent here.

7A somewhat remarkable factual dispute emerged as to exactly who plaintiff, or someone,
talked to.  Plaintiff’s testimony, which the court found generally credible on the point, was that he
was directed to, and talked to, someone he understood to be Paula Allen, a hearing officer with the
Department of Public Safety, and was advised by her (after she talked to a Highway Patrol officer)
that he could well face prosecution if he covered the image.  Paula Allen, whose testimony at the
hearing the court also found to be credible, testified she had a conversation to that general effect

5

Case 5:11-cv-01290-HE   Document 117   Filed 01/14/14   Page 5 of 14
Appellate Case: 14-6020     Document: 01019240557     Date Filed: 04/28/2014     Page: 71     



he was advised that covering the image on the plate was illegal, that he further contacted the

Attorney General in pursuit of his position, and that there is in a fact a reasonable prospect

of prosecution if he covers the image on the plate.   While the evidence established that 

plaintiff covered the image on one of his plates for a relatively short period of time without

being prosecuted, that does not end the issue. A credible threat of prosecution, as opposed

to actual prosecution, is sufficient for standing purposes.  See  Ward v. Utah, 321 F.3d 1263,

1267 (10th Cir. 2003).  Further, specialty license plates do, in fact, cost more than a standard

plate.  Hence there is some concrete monetary injury if plaintiff was forced to buy such plates

to avoid a prosecution which arguably violated his constitutional rights.  Plaintiff has

established standing to pursue his compelled speech claim.

The substantive standards applicable to a compelled speech claim are set out more

fully in this court’s prior orders and the Tenth Circuit’s order in this case.  Briefly stated, the

First Amendment protects not only a person’s right to speak freely, but also the right to

refrain from speaking at all.  Board of Education v. Barnette, 319 U.S. 624, 633-34 (1943). 

That right potentially extends to being required to convey a message by means of a standard

state-issued license plate on a person’s vehicle.  Wooley, 430 U.S. 705. 

As this case, unlike Wooley, involves a challenge to an image on the tag, rather than

words or speech, the question is whether the image on the plate is symbolic speech that

with someone, but it was not with plaintiff.  She testified she met a man not remotely meeting
plaintiff’s physical description.  Further, plaintiff conceded that the person now known to be Paula
Allen is not the person he remembers talking to.  In any event, the court finds that plaintiff talked
to someone with DPS, expressed his concerns and was advised of the potential application of the
statutes to him if he covered the image.

6
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qualifies for First Amendment protection in this context.8  The Supreme Court has indicated

that a symbolic act or display will be protected where it is sufficiently imbued with elements

of communication to trigger First Amendment scrutiny.  Spence v. Washington, 418 U.S. 405

(1974); Texas v. Johnson, 491 U.S. 397 (1989).  The Spence-Johnson standard is ordinarily

understood to require a showing that the act or symbol both (1) reflected an intent to convey

a particularized message, and (2) there was a great likelihood that the message would be

understood by those who viewed it.  Cressman, 719 F.3d at 1149.  In a compelled speech

case, the intent element is deemed satisfied.  Id. at 1154 n. 15.9  

Later cases have suggested the Spence-Johnson requirement of a “particularized

message” may not always be necessary, or at least should not be stringently applied.  In

Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 569 (1995),

referring to Spence, the Court stated that “a narrow, succinctly articulable message is not a

condition of constitutional protection . . . .”  The degree to which that conclusion modified

the Spence-Johnson standard is not clear.  The Tenth Circuit’s opinion in this case did not

decide that question, but did note the varying approaches of other courts of appeal.  This

court’s review of those decisions suggests that no circuit views Hurley as abandoning

8The court disagrees with plaintiff’s suggestion that an image like that displayed here is
“pure speech.”  The Tenth Circuit’s discussion of the circumstances in this case does not suggest
any such view and it is difficult to see how, as a categorical matter, depicting an image of something
can be viewed as necessarily different from depicting some other sort of “symbol.”

9Plaintiff concedes Oklahoma is not attempting to send a religious message by its adoption
of the image, but that concession does not assist defendants here.  In a compelled speech case, the
issue is essentially whether the requisite message would be understood by those who heard or
viewed the image or symbol.
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altogether the Spence-Johnson requirement of showing a “particularized message,” but that,

in one way or another, they suggest not overdoing the particularity requirement.  “Not

overdoing it” is neither a classic formulation of a legal standard nor a very useful yardstick

to guide courts in cases such as this.  Nonetheless, the court concludes that formulation

provides sufficient guidance to resolve the present inquiry.

If the court were to require a strict showing of a “particularized message” such as the

Spence-Johnson test may have originally contemplated, that might have involved a showing

somewhat akin to (though likely less detailed than) what plaintiff alleged to be the basis for

his claim.  In particular, he alleged that the image to which he objects:

effectively retells the story of a Native American who believes in sacred
objects and in multiple deities and in the divinity of nature and in the ability
of humans to use sacred objects to convince gods to alter nature.  The
underlying message of this story, and of the license plate where the story is
depicted, communicates the promotion of pantheism, panentheism, polytheism,
and/or animism and those particular Native Americans’ social and cultural
practices that accept these ideas.

First Amended Complaint [Doc. #20, para. 25].  A less particularized “message” might

involve a showing that the image at least conveyed a religious message or theme of some

sort.  An even less particularized requirement might be that the image conveys a message of

any kind.  But under any of these standards, the court concludes plaintiff’s proof fails.

Viewed by itself, all the disputed image involves is a depiction of a Native American

shooting a bow and arrow.10  There is nothing about the image that suggests the man is

10A copy of the license plate is attached to this order.
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praying or that the arrow he is shooting is sacred.  There is nothing about the image that

suggests he is worried about rain, or the lack thereof.  There is nothing about the image that

suggests he believes in one god, no god, or several.  It simply depicts a Native American

shooting a bow and arrow.

Plaintiff indicates he objects to the image because of other things he learned about it

through research, triggered by various news reports in 2008-2009 indicating that the image

was based on a sculpture, the “Sacred Rain Arrow” sculpture created by artist Allen Houser. 

The evidence established that Houser’s sculpture was “inspired by the story of a young

Apache warrior who was chosen to shoot a sacred arrow carrying his people’s prayer for rain

to the Spirit World” and that this information is reflected on plaques or other explanatory

media in the various locations where the “Sacred Rain Arrow” statue is displayed.11  The

evidence also established that Mr. Houser was a relatively well-known artist, receiving

various honors in Oklahoma and elsewhere.  But various factors prevent these facts, learned

through research, from leading to the result plaintiff seeks.  First, they are the result of

research, not things a person would ordinarily know from common knowledge or sense just

from looking at the image on the license plate.  The fact that additional research is necessary

to know or identify the message of which plaintiff complains is itself “strong evidence” that

the image, as such, is not subject to constitutional protection.  See Rumsfeld v. Forum for

Academic and Inst. Rights, Inc., 547 U.S. 47, 66 (2006).  Second, the image depicted on the

11One location is at the Gilcrease Museum in Tulsa, Oklahoma.  Others are in Washington
D.C. and other locations.
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standard Oklahoma license plate is not an exact replica of Houser’s statue.  The evidence

established that the plate image was based on the statue, but was not identical to it.12  The

original statue involves a Native American shooting his arrow almost vertically into the air,

a pose which arguably is more suggestive of a spiritual motive or connection than might be

involved with aiming at a more conventional target.  The image on the plate, by contrast,

involves a Native American holding the bow and arrow at approximately a 60 degree angle

relative to the ground or horizontal plane, a pose consistent with a variety of scenarios in

which a bow and arrow might be used.13  Therefore, even if a person were to do the research

plaintiff did as to the history of the license plate and of the “Sacred Rain Arrow” statue, that

would not necessarily lead to the conclusion that Oklahoma was intending to send, by its

adoption of the image, the same message that Mr. Houser had in mind or intended to depict.

In the court’s view, and as plaintiff substantially conceded at the hearing,14 the

essential question is what a reasonable observer of the image on the license plate would

understand from it.  In light of Hurley’s suggestion that the Spence-Johnson test should not

be too rigorously applied, the court further concludes the question is not whether there is a

“great likelihood” that a particular message would be understood, but simply whether it is

12Various news reports at the time of the new plate’s adoption did not make this distinction,
and suggested that the plate image was an exact image of Houser’s statue.  However, the parties
do not dispute, and the court finds, that there are differences as indicated.

13The kneeling position of the man also appears to be somewhat different.

14Plaintiff conceded the test was essentially an objective one, but did not necessarily
characterize it as a “reasonable observer” standard.
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reasonably likely that it would.   Further, as noted above, Hurley counsels against an overly

stringent requirement for a showing of a “particularized” message.  

Applying these standards, the court concludes that a reasonable observer would not

be likely to conclude that an identifiable message was conveyed simply from the inclusion

of the image on the standard state license plate.15  Without further research, it is simply a

depiction of an Indian shooting a bow and arrow.  A reasonable observer, even one living in

Oklahoma, would not be likely to know of Allen Houser’s intentions or thoughts in creating

the “Sacred Rain Arrow” statue or of the legend behind it, even if the observer assumed the

image was an exact replica of the statue.  The average Oklahoman or other reasonable

observer is unlikely to have seen the specific background information plaintiff submitted or

to have made the connection to the plate that plaintiff relies on.16

Of course, the Oklahoma standard license plate, taken as a whole and not focusing

purely on the disputed image, does convey some message.   The plate also prominently

15Indeed, were it pertinent, the court would also find or conclude that a reasonable observer
would not understand plaintiff (or any owner or operator of a vehicle) to be endorsing or implicitly
adopting any message simply by displaying a standard state license plate.  A reasonable observer
can tell the difference between a standard plate and a specialty, or vanity, plate.  A reasonable
observer would understand that, by displaying the standard state plate, the owner/operator was
doing nothing more than displaying what the state issued.  However, Wooley concludes that simply
displaying the standard license plate is potentially enough to be the basis for a compelled speech
violation, on the basis that the plate serves as a sort of “billboard” communicating someone’s ideas.

16Plaintiff’s various exhibits—copies of press releases, news reports at the time referencing
the Houser statue and various indications of the legend behind it—are some evidence of what a
reasonable observer might know or understand from the image.  But a few isolated news reports,
or detailed facts obtainable only by further research, are insufficient to establish what a reasonable
observer, as opposed to a “reasonably diligent researcher,” would be likely to know or understand. 
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includes the word “OKLAHOMA” and the words “NATIVE AMERICA”.  A reasonable

observer would likely assume something akin to what the evidence suggests Oklahoma was

trying to convey—that Oklahoma is Native America, or some formulation similar to that. 

However, plaintiff has made it clear, both at the hearing and in the various pretrial

submissions, that he does not object to anything suggesting or promoting the idea that

Oklahoma is Native America.

For the reasons stated, the court concludes that plaintiff has not established a violation

of his Free Speech rights, even assuming the continuing vitality of Wooley.  Judgment will

be entered for the OTC defendants and the DPS defendants as to all claims.

The absence of a constitutional violation does not, of course, mean that plaintiff lacks 

a practical solution to the problem as he sees it.  Oklahoma provides a simple, inexpensive,

and readily available alternative, in the form of a specialty plate, for those who object to any

aspect of a standard plate, an option which plaintiff has exercised both before and since his

concerns with the current standard license plate arose.

IT IS SO ORDERED.

Dated this 14th day of January, 2014.
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

KEITH CRESSMAN, )
)

Plaintiff, )
vs. ) NO. CIV-11-1290-HE

)
MICHAEL C. THOMPSON, in his official )
capacity as Secretary of State and Security )
and as the Commissioner of Public )
Safety for the State of Oklahoma, et al., )

)
Defendants. )

JUDGMENT

In accordance with the orders entered November 20, 2013, December 31, 2013, and

this date, judgment is entered in favor of defendants and against plaintiff Keith Cressman as

follows: plaintiff’s claims against Thomas Kemp Jr., Jerry Johnson and Dawn Cash, and

against Paula Allen are dismissed with prejudice.  Plaintiff’s claims against defendants

Michael C. Thompson and Kerry Pettingill are resolved in favor of the defendants.

IT IS SO ORDERED.

Dated this 14th day of January, 2014.
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