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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows:  

A. Parties and Amici.  Appellant is Timothy LaBatte.  The 

defendant-appellee is Thomas J. Vilsack, in his official capacity as the Secretary 

of the United States Department of Agriculture.  The plaintiff-appellees are the 

class that was certified by the district court.    

B. Rulings Under Review.  Mr. LaBatte appeals from the order 

issued on July 14, 2014 by the Honorable Emmet G. Sullivan (Civ. No. 99-

03119), denying Mr. LaBatte’s motion to intervene in this case, which was 

settled in 2011. 

C. Related Cases.  A separate appeal involving an unrelated denial 

of a motion to intervene in this case is currently pending before this Court in 

case number 15-5011.  In that appeal, the Choctaw Nation of Oklahoma and 

its Jones Academy Foundation are appealing the district court’s denial of their 

motion to intervene for the limited purpose of opposing the class plaintiffs’ 

motion to modify the cy pres provisions of the settlement agreement.   

This case was previously before this Court when this Court denied 

defendant-appellee’s petition for interlocutory review of the district court’s 

class certification decision, In re Veneman, 309 F.3d 789 (D.C. Cir. 2002), and 

petition for a writ of mandamus, In re Veneman, No. 04-5031, 2004 WL 434032 
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(D.C. Cir. Mar. 3, 2004). 

 s/ Katherine Twomey Allen 
      Katherine Twomey Allen 
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STATEMENT OF JURISDICTION 

The district court denied plaintiff’s motion to intervene in this already-

dismissed case, concluding that it did not have jurisdiction over his claims.  Plaintiff 

appeals that order.  This Court has jurisdiction pursuant to 28 U.S.C. § 1291.  

STATEMENT OF THE ISSUE 

This case was settled and dismissed in 2011.  Plaintiff pursued a claim in 

accordance with the settlement agreement, and his claim was denied.  He later filed a 

motion to intervene in order to seek review of that decision based on allegations that 

the government prevented two witnesses, who were government employees, from 

testifying on his behalf.  The district court determined that it did not have ancillary 

jurisdiction over plaintiff’s claims because they were not factually interdependent with 

the claims in this already-dismissed case and they did not fit within the continuing 

jurisdiction outlined in the settlement agreement, which specifically prohibits judicial 

review of final claims determinations.   

The issue presented is whether the district court properly denied plaintiff’s 

motion to intervene.  

PERTINENT STATUTES AND REGULATIONS 

There are no pertinent statutes or regulations. 
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STATEMENT OF THE CASE 

A. Background 

In 1997, a group of approximately 22,000 African-American farmers filed a 

class action alleging that the United States Department of Agriculture (USDA) had 

engaged in race discrimination in the administration of its farm loan and benefit 

programs and had failed to investigate complaints of discrimination.  Pigford v. 

Glickman, No. 97-1978, 2000 WL 34292618 (D.D.C. filed Aug. 28, 1997).  The district 

court certified a class and ultimately approved a settlement with USDA, which this 

Court affirmed.  Pigford v. Glickman, 206 F.3d 1212, 1219 (D.C. Cir. 2000).  After 

Congress passed a statute extending the limitations period for certain claims against 

USDA, see Pub. L. No. 105-277, § 741(e), 112 Stat. 2681, 2681-31 (1998), various 

groups of farmers filed lawsuits in district court making allegations similar to those 

made by the African-American farmers in Pigford.  

 In 1999, a putative class of Native-American farmers filed this lawsuit under, 

inter alia, the Equal Credit Opportunity Act, 15 U.S.C. §§ 1691-1691f, against the 

Secretary of Agriculture, alleging that USDA discriminated against them in the 

administration of farm loan and other benefits programs and failed to investigate their 

administrative discrimination complaints.  The district court certified a class.  See 

Keepseagle v. Veneman, No. 99-3119, 2001 WL 34676944 (D.D.C. Dec. 12, 2001).  The 

government sought interlocutory review under Federal Rule of Civil Procedure 23(f), 

but this Court denied the petition.  See In re Veneman, 309 F.3d 789 (D.C. Cir. 2002). 
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B. The Keepseagle Settlement Agreement 

Over the next eight years, the government engaged in extensive class-wide 

discovery and eventually reached a class-wide settlement agreement.  Class members 

were permitted to opt out of the class and the settlement, which four people did.  See 

ECF 607 at 1 (JA __).1  According to the Settlement Agreement, the United States 

provided a compensation fund totaling $680 million.  See ECF 621-2 (“Settlement 

Agreement”), § VII.F (JA __).   

The Settlement Agreement created a two-track non-judicial claims process.  See 

Settlement Agreement § IX (JA __-__).  A claimant could choose to pursue a claim 

under Track A or Track B.  Under Track A, a claimant could seek $50,000 in 

liquidated damages if he proved the required elements under the substantial evidence 

burden of proof.  See id. §§ II.SS, IX.C (JA __, __).  Under Track B, a claimant could 

seek actual damages, up to $250,000, if he proved the required elements under the 

preponderance of the evidence standard.  See id. §§ II.VV, IX.D (JA __, __).  Track B 

generally required claimants to use documentary evidence that was admissible under 

the Federal Rules of Evidence, but a claimant could use a “credible sworn statement 

based on personal knowledge by an individual who is not a member of the Claimant’s 

family” to prove “the identity of a similarly situated white farmer” and that “the 

Claimant filed a discrimination complaint with the USDA.”  Id. § IX.D.2.a(1), (2) 

                                                 
1 “ECF” refers to the ECF docket number in the district court, Keepseagle v. 

Veneman, No. 99-3119 (D.D.C.). 
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(JA __).  The Settlement Agreement provided that third party claims adjudication 

companies suggested by class counsel and approved by the district court would serve 

as the “Track A Neutral” and the “Track B Neutral,” id. §§ II.OO, II.AAA (JA __, 

__), and would make the determinations of whether the claimants had proven the 

elements of their claims, id. §§ IX.C, IX.D (JA __, __).   

The vast majority of claimants elected to pursue Track A.  According to class 

counsel, 4,765 Track A claims were submitted and 146 Track B claims (including 

plaintiff’s) were submitted.  ECF 618-1 ¶ 26.  Overall, 3,594 Track A claimants 

(70.3%) were successful, whereas only 14 Track B claimants were successful (9.5%).  

ECF 646 at 2.      

The Settlement Agreement repeatedly stated that claims determinations by the 

Neutrals were final and non-reviewable.  Section IX.A.9 provided that “[t]he Claim 

Determinations, and any other determinations made under this Non-Judicial Claims 

Process are final and are not reviewable by the Claims Administrator, the Track A 

Neutral, the Track B Neutral, the District Court, or any other party or body, judicial 

or otherwise.”  Settlement Agreement § IX.A.9 (JA __).  It further stated that “[t]he 

Class Representatives and the Class agree to forever and finally waive any right to seek 

review of the Claim Determinations, and any other determinations made under this 

Non-Judicial Claims Process.”  Id.  Moreover, the Settlement Agreement defined a 

“claim determination” as “the binding and final result of a Track A or a Track B 

adjudication” that “represents whether a Class member is eligible to receive an award 
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as a result of the Non-Judicial Claims Process, and if so, the amount of the award.”  

Id. § II.C (JA __).   

In addition to the damages from the non-judicial claims process, any successful 

claimant who had outstanding debt with USDA was also entitled to debt relief.  See 

Settlement Agreement § IX.E (JA __-__).  Close to $60 million in debt was forgiven 

pursuant to this provision.  See ECF 646 at 2-3.   

The Settlement Agreement also included detailed requirements for the 

“distribution of claim determinations and settlement funds.”  See Settlement 

Agreement § IX.F (JA __-__) (capitalization altered).  This section outlined 

requirements for the claims administrator after the claims determinations were made, 

including monthly reports and the mailing of checks for successful claimants.  Id.  It 

also specified that any remaining balance would be put into a cy pres fund for the 

benefit of Native American farmers and ranchers.  Id. § IX.F.9 (JA __-__). 

Finally, USDA agreed to certain “programmatic relief” for a term of five years.  

See Settlement Agreement § XII (JA __-__).  That relief included the establishment a 

Council for Native American Farming and Ranching, the establishment of an USDA 

ombudsperson for Native American and other socially disadvantaged farmers or 

ranchers, the collection and evaluation of certain data relating to Native Americans, 

the creation of enhanced services for Native American farmers and ranchers, the 

creation of additional loan servicing for successful claimants, and the revision of 

certain USDA handbooks.  Id. 
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The Settlement Agreement also repeatedly stated that the district court’s 

continuing jurisdiction over the case would be strictly limited.  The subsection of the 

Settlement Agreement entitled “Court Supervision” provided that the district court 

“shall retain jurisdiction over this action beyond the date of final approval of this 

Agreement only as set forth below” and for five years from the date of approval of 

the agreement.  Settlement Agreement § XIII.A (JA __).  With respect to the non-

judicial claims process, the Settlement Agreement provided that the district court 

“shall retain jurisdiction over this action to supervise the distribution of the Fund” 

and to ensure that the debt relief awards are applied by USDA.  Settlement 

Agreement § XIII.A.1 (JA __).  The Settlement Agreement also provided for 

continuing jurisdiction to ensure that USDA carries out much of the programmatic 

relief and to supervise whether the Farm Service Agency issued certain notices 

regarding a moratorium on certain types of debt collection.  Id. § XIII.A.2-5 (JA __-

__).  At the end of this subsection, the Settlement Agreement reiterated that, “[o]ther 

than the provisions expressly described above and subject to the limitations agreed 

upon by the parties above, the Court will not retain jurisdiction over any aspect of this 

action, or in connection with the enforcement of any of its provisions, after the date 

of the final approval of this Agreement.”  Id. § XIII.A (JA __).  

The subsection entitled “Enforcement of the Settlement Agreement” likewise 

emphasized that only certain provisions of the Settlement Agreement are enforceable 

by the district court.  It provided that a party seeking enforcement of an alleged 
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violation “of the provisions of the Settlement Agreement that are enforceable by the 

Court” must serve a written notice on the opposing party describing the terms of the 

Settlement Agreement that were violated, the “specific errors or omissions” upon 

which the violation was based, and the relief sought.  Id. § XIII.B (JA __).  If the 

opposing party did not respond within forty-five days, the party seeking enforcement 

could “move for enforcement of the provisions of this Settlement Agreement that are 

enforceable by the Court” after thirty additional days have passed.  Id. § XIII.B.2 

(JA __).  Further emphasizing the limits on the court’s jurisdiction to enforce the 

Settlement Agreement, § XIII.B.2 stated that the court may award fees and costs only 

if “the plaintiffs prevail in securing enforcement of a contested term of the 

Agreement over which the Court has retained jurisdiction.”  Id.2   

The district court approved the Settlement Agreement, see ECF 606 (JA __-__), 

and entered a Final Order and Judgment dismissing the case on April 29, 2011, see 

ECF 607 (JA __-__).  The order states:  “This action is dismissed with prejudice.  In 

accordance with the terms of the Settlement Agreement, this Court hereby retains 

continuing jurisdiction for a period of five years from the date of entry of this Final 

                                                 
2 See also Settlement Agreement § VI.A (JA __) (“The Class agrees to the 

dismissal of the Case with prejudice under Rules 41(a)(1) and 23(e), Fed.R.Civ.P., 
subject to the terms of the Settlement Agreement and to the Court’s continuing 
jurisdiction as set forth in Section XIII.”); id. § XIV.D.1 (JA __) (“Within three 
business days of the entry of the order approving the Settlement Agreement, the 
Plaintiffs will ask the Court to dismiss this action with prejudice pursuant to Rules 
41(a)(1) and 23(e), Fed.. R. Civ. P., except to the extent the Court is exercising 
continuing jurisdiction as set forth in Section XIII above.”). 
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Judgment for the limited purposes set forth in Section XIII of the Settlement 

Agreement.”  Id. at 2 (JA __).3   

C. Plaintiff’s Track B Claim 

Plaintiff chose to submit a claim under Track B.  When he submitted his form, 

the Claims Administrator sent plaintiff’s attorney a notice reminding him of the 

evidentiary requirement that a plaintiff “must establish the elements of Track B by a 

preponderance of the evidence.”  ECF 640-1, Ex. C (JA __).  Among other things, 

the notice stated that the claim elements must be proven by documentary evidence 

admissible under the Federal Rules, but that certain questions may be proven by “a 

sworn statement based on personal knowledge by an individual who is not a member 

of your family.”  Id. 

Plaintiff submitted additional information, including a declaration from his 

attorney that recounted his attempts to obtain the information necessary for his claim.  

See ECF 640-1, Ex. D, Kaardal Decl. (JA __-__).  His attorney stated that he had 

located two individuals who were willing to submit declarations, but that they were 

employees of the Bureau of Indian Affairs, and alleged that “the federal government 

(the defendant in this case) would not allow them to sign the declarations because the 

                                                 
3 The court later approved an amendment to the settlement agreement.  See 

ECF 621; Minute Order (Aug. 1, 2012).  The revised settlement agreement, which is 
the version cited in this brief, appears to have erroneously renumbered Section XIII 
as Section V.  See ECF 621-1 (JA __-__).  We have retained the original numbering, see 
ECF 576-1 (JA __-__), which is also reflected in the table of contents to the revised 
settlement agreement, see ECF 621-1 (JA __).  
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federal government is a party.”  ECF 640-1, Ex. D, Kaardal Decl. 1 (JA __); see also 

ECF 635 at 4-6.   

On October 30, 2012, the Track B Neutral issued a final determination denying 

plaintiff’s claim.  See ECF 640-1, Ex. F (JA __-__).  The Track B Neutral denied the 

claim on the ground that plaintiff “failed to satisfy the requirement of the Settlement 

Agreement, through a sworn statement, that named white farmers who are similarly 

situated to you received USDA loans or loan servicing that was denied to you.”  Id. at 

1 (JA __).  The decision explained that plaintiff’s attorney’s declaration was not 

sufficient on two grounds.  First, it was insufficient because the Settlement Agreement 

required a sworn statement “based on personal knowledge,” but the information was 

from the two federal officials, not the attorney’s personal knowledge.  Id. at 1-2 

(JA __-__).  Second, it was insufficient because the statements in the attorney’s 

declaration “purporting to establish that white farmers received a benefit (loans) that 

[plaintiff was] denied, lack the specificity necessary to establish that those benefits 

were, in fact received by the white farmers.”  Id. at 2 (JA __).  The decision concluded 

with a statement that it was “final” and was “not reviewable by the claims 

administrator, the Track A Neutral, the Track B Neutral, the district court, or any 

other party or body, judicial or otherwise.”  Id. (capitalization altered; boldface 

omitted).  

On November 26, 2012, plaintiff sent a letter to the Departments of Justice 

and Agriculture asserting that the government instructed plaintiff’s alleged witnesses 

USCA Case #14-5223      Document #1558261            Filed: 06/18/2015      Page 17 of 38



10 
 

not to sign affidavits in support of plaintiff’s claim, which violated the government’s 

duty of good faith and fair dealing.  See ECF 636-1 (JA __-__).  He requested that he 

be awarded the full value of his claim under Track B, but he did not allege that any 

specific provision of the Settlement Agreement had been violated.  Id. at 4 (JA __).  

The government did not respond. 

D. Plaintiff’s Motion To Intervene 

On July 10, 2013—almost two years after the district court dismissed the 

case—plaintiff filed a motion to intervene as of right.  See ECF 635.  He attached a 

complaint in intervention, seeking to raise claims against the Secretary of 

Agriculture—the original defendant in this case—as well as other officials and entities 

that had never previously been parties, including the Secretary of the Interior, the 

Assistant Secretary for Indian Affairs, the U.S. Department of the Interior, the Bureau 

of Indian Affairs, and the Director of the Bureau of Indian Affairs.  See ECF 635-1 

(JA __-__).  He asserted that unnamed government officials violated the Settlement 

Agreement’s implied covenant of good faith and fair dealing, violated due process, 

and violated the First Amendment by preventing plaintiff’s alleged witnesses from 

signing declarations on his behalf.  See id. at 33, 39-54 (JA __, __-__).  He sought, 

among other things, a declaratory judgment that the government violated his rights 

and an order directing the Secretary of Agriculture to process his claim under Track B 

with the declarations or testimony of the alleged witnesses.  Id. at 59 (JA __).  The 
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government and the Keepseagle plaintiff class opposed his motion to intervene.  See 

ECF 642; ECF 643. 

E. District Court Decision 

The district court denied plaintiff’s motion to intervene on the ground that it 

did not have jurisdiction over his claims.  See ECF 692 (JA __-__).  The court 

explained that the case was no longer pending because it was settled in 2011, so 

plaintiff had to rely on the court’s ancillary jurisdiction.  Id. at 7-8 (JA __-__).  Under 

Supreme Court precedent, the court explained, ancillary jurisdiction is limited to two 

situations: “‘(1) to permit disposition by a single court of claims that are, in varying 

respects and degrees, factually interdependent’” and “‘(2) to enable a court to function 

successfully, that is, to manage its proceedings, vindicate its authority, and effectuate 

its decrees.’”  Id. at 8 (JA __) (quoting Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 

379-80 (1994)).  The court concluded that neither basis for ancillary jurisdiction 

applied. 

First, the court held that the claims were not factually interdependent.  The 

court explained that “[t]he underlying claim that formed the basis for this case—

regarding discriminatory treatment by the Department of Agriculture—has nothing to 

do with Mr. LaBatte’s claims that the government prevented individuals from signing 

declarations.”  ECF 692 at 8 (JA __).   

Second, the court held that plaintiff’s claims did not fall within its jurisdiction 

to effectuate its decrees because those claims were outside the continuing jurisdiction 
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specified in the Settlement Agreement.  Quoting this Court’s decision in Pigford v. 

Veneman, 292 F.3d 918 (D.C. Cir. 2002), the district court emphasized that district 

courts “‘enjoy no free-ranging “ancillary” jurisdiction to enforce consent decrees, but 

are instead constrained by the terms of the decree and related order.’”  ECF 692 at 8-

9 (JA __-__).  The court held that plaintiff failed to establish that the Settlement 

Agreement provided for continuing jurisdiction over his claims.   

The court rejected plaintiff’s argument that a provision of the Settlement 

Agreement granting the court jurisdiction “to supervise the distribution of the Fund” 

allowed it to review final Track B decisions.  ECF 692 at 9 (JA __).  The court 

explained that this provision was limited by a more specific provision precluding 

judicial review of any “‘Claim Determinations and any other determinations made 

under th[e] Non-Judicial Claims Process.’”  Id. (alteration in original) (quoting ECF 

621-2 at 19).  As it had done in a previous order, the court “reconciled the two 

provisions by holding that ‘the Agreement may easily be read to foreclose judicial 

review of certain decisions as to who is entitled to receive an award, while permitting 

judicial supervision over distribution of the Fund . . . after those decisions have been 

made.’”  Id. (quoting ECF 633 at 8). 

The court further explained that plaintiff was seeking review of the Track B 

Neutral’s final determination of his claim, which is expressly prohibited by the 

Settlement Agreement.  ECF 692 at 10 (JA __).  The court rejected plaintiff’s 

argument that the government’s actions rendered the process so infirm that there 
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effectively was no process, noting that plaintiff had followed the Track B process and 

had his claim denied.  Id. at 10-11 (JA __-__).  The court found that plaintiff primarily 

focused on allegations of spoliation of evidence and fraud, but he never explained 

how those allegations created jurisdiction.  Id. at 11 (JA __).   

Finally, the court rejected plaintiff’s reliance on the Settlement Agreement’s 

requirement in § IX.A.10 that “‘the Secretary and/or the United States shall have no 

role in the Non-Judicial Claims Process.’”  ECF 692 at 11 (JA __) (quoting ECF 621-2 

at 19).  The court noted that plaintiff did not comply with the process for alleging a 

violation of the Settlement Agreement because he failed to identify the provision in 

his notice to the government, id., and he also did not explain how the court’s 

jurisdiction “‘to supervise the distribution of the Fund’” would include “the ability to 

hear his claim that the government played an undue role ‘in the Non-Judicial Claims 

Process,’” id. at 11-12 (JA __-__).  The district court also concluded that it lacked 

jurisdiction over plaintiff’s claims because exercising jurisdiction would conflict with 

the Settlement Agreement’s “specific withholding of jurisdiction to review ‘Claim 

Determinations’ or ‘any other determination made under this Non-Judicial Claims 

Process.’”  Id. at 12 (JA __) (quoting ECF 621-2 at 19). 

SUMMARY OF ARGUMENT 

This case was settled and dismissed in 2011.  Plaintiff then pursued a Track B 

claim in the non-judicial claims process established by the Settlement Agreement.  His 

claim was denied by a Track B Neutral.  He later filed a motion to intervene in this 
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dismissed case, seeking to add new defendants and to challenge the denial of his 

Track B claim based on allegations that the government prevented two government 

employees from signing declarations in support of his claim.   

The district court properly denied plaintiff’s attempt to intervene because it did 

not have ancillary jurisdiction over plaintiff’s claims.  Under the Supreme Court’s 

decision in Kokkonen v. Guardian Life Insurance Co., a district court has ancillary 

jurisdiction over matters incidental to matters properly before it in two circumstances: 

(1) when the claims are “factually interdependent” and (2) when the court is 

“effectuat[ing] its decrees.”  511 U.S. 375, 379-80 (1994).  In Pigford v. Veneman, this 

Court further explained that a district court’s ancillary jurisdiction to effectuate its 

decrees is “constrained by the terms of the decree and related order.”  292 F.3d 918, 

924 (D.C. Cir. 2002).   

Here, the district court correctly determined that plaintiff failed to meet either 

requirement for ancillary jurisdiction.  First, as the district court explained, plaintiff’s 

claims are not factually interdependent—indeed, have “nothing to do”—with the 

claims in the original suit.  ECF 692 at 8 (JA __).  The original claims involved alleged 

discrimination by USDA in the administration of its farm loan and benefit programs 

and the alleged failure of USDA to investigate administrative complaints alleging the 

same.  Plaintiff’s current claims are allegations that the government prohibited 

witnesses from submitting declarations in the non-judicial claims process on his 

behalf.   
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Second, as the district court held, plaintiff also failed to establish ancillary 

jurisdiction pursuant to the court’s ability to effectuate its decrees because the court’s 

order and the Settlement Agreement carefully limit the district court’s continuing 

jurisdiction to circumstances not presented here.  See ECF 607 (JA __); Settlement 

Agreement § XIII (JA __-__).  The Settlement Agreement provides that the district 

court “shall retain jurisdiction over this action to supervise the distribution of the 

Fund” and debt relief, and certain programmatic relief by USDA, but the court 

otherwise “will not retain jurisdiction over any aspect of this action, or in connection 

with the enforcement of any of its provisions, after the date of the final approval of 

this Agreement.”  Id. § XIII.A (JA __-__).  Plaintiff’s current claims do not involve 

mere “distribution of the Fund,” but instead seek to reopen the Track B Neutral’s 

final decision dismissing his claim.  The finality provision of the Settlement 

Agreement, which states that “Claim Determinations . . . made under this Non-

Judicial Claims Process are final and are not reviewable by the . . . District Court,” id. 

§ IX.A.9 (JA __), makes clear that continuing jurisdiction to supervise “distribution of 

the Fund” does not include jurisdiction to review non-judicial claims determinations.   

Furthermore, even if the subject of plaintiff’s claims fell within the limited 

continuing jurisdiction set forth in the Settlement Agreement, plaintiff did not follow 

the procedural requirements for invoking that jurisdiction because he failed to identify 

any terms of the Settlement Agreement alleged to have been violated.  See Settlement 
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Agreement § XIII.B.2 (JA __); ECF 692 at 6-7, 11 (JA __-__, __).  The district court’s 

judgment should be affirmed. 

STANDARD OF REVIEW 

This Court “review[s] the denial of a motion to intervene de novo for issues of 

law, for clear error as to findings of fact and for abuse of discretion on issues that 

‘involve a measure of judicial discretion.’”  Defenders of Wildlife v. Perciasepe, 714 F.3d 

1317, 1322 (D.C. Cir. 2013) (quoting Fund for Animals, Inc. v. Norton, 322 F.3d 728, 732 

(D.C. Cir. 2003)).   

ARGUMENT 

THE DISTRICT COURT PROPERLY DENIED PLAINTIFF’S MOTION TO INTERVENE 
FOR LACK OF JURISDICTION  

Plaintiff seeks to intervene in a case that was dismissed in 2011 in order to 

obtain judicial review of a final decision by the Track B Neutral, which is explicitly 

prohibited by the Settlement Agreement.  The district court properly concluded that it 

did not have ancillary jurisdiction over plaintiff’s claims. 

A. The District Court Did Not Have Ancillary Jurisdiction Over 
Plaintiff’s Claims 

In Kokkonen v. Guardian Life Insurance Co., the Supreme Court held that a district 

court has ancillary jurisdiction over matters incidental to other matters properly 

before it in two circumstances: (1) when the claims are “factually interdependent” and 

(2) when the court is “effectuat[ing] its decrees.”  511 U.S. 375, 379-80 (1994).  In 

Kokkonen, the parties had settled the case and the district court had dismissed the suit, 
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without retaining jurisdiction to enforce the settlement agreement.  Id. at 377.   The 

parties later disagreed on the terms of the settlement agreement, and the respondent 

moved in district court to enforce the agreement.  Id.  The Supreme Court explained 

that the respondent had not established either ground for ancillary jurisdiction.  First, 

“the facts underlying respondent’s dismissed claim for breach of agency agreement 

and those underlying its claim for breach of settlement agreement have nothing to do 

with each other.”  Id. at 380.   

Second, the court’s order dismissing the case did not incorporate the settlement 

agreement, so it “is in no way flouted or imperiled by the alleged breach of the 

settlement agreement.”  Kokkonen, 511 U.S. at 380.  The Court noted that the situation 

would be “quite different,” however, “if the parties’ obligation to comply with the 

terms of the settlement agreement had been made part of the order of dismissal—

either by separate provision (such as a provision ‘retaining jurisdiction’ over the 

settlement agreement) or by incorporating the terms of the settlement agreement in 

the order.”  Id. at 381.  In that case, “a breach of the agreement would be a violation 

of the order, and ancillary jurisdiction to enforce the agreement would therefore 

exist.”  Id.  The Court made clear that the judge’s “mere awareness and approval” of 

the settlement agreement did “not suffice to make them part of his order.”  Id.   

Applying Kokkonen, this Court explained in Pigford v. Veneman that a district 

court’s ancillary jurisdiction to enforce a consent decree is not “free-ranging,” but 

instead is “constrained by the terms of the decree and related order.”  292 F.3d 918, 

USCA Case #14-5223      Document #1558261            Filed: 06/18/2015      Page 25 of 38



18 
 

924 (D.C. Cir. 2002); see also Pigford v. Vilsack, 777 F.3d 509, 514 (D.C. Cir. 2015) 

(ancillary jurisdiction “is limited by the explicit terms of the parties’ agreement”).  A 

court “may interpret and enforce a decree to the extent authorized either by the 

decree or by the related order.”  Pigford, 292 F.2d at 923; see also Vilsack, 777 F.3d at 

514 (a court “retains this authority only if the parties’ agreement or the court order 

dismissing the action reserves jurisdiction to enforce compliance”).   

This Court held that the Pigford consent decree retained jurisdiction for the 

district court to enforce the terms of the decree when there is an alleged violation of 

the decree, but not for the district court to extend the deadlines for filing 

administrative claims.  Pigford, 292 F.3d at 924-25.4  This Court further explained that 

its “conclusion that the district court’s interpretive and enforcement authority 

depends on the terms of the decree and related court order, rather than on some 

‘ancillary’ or ‘inherent’ power, comports with a consent decree’s contractual 

character.”  Id. at 925.  In Pigford, the parties had specifically bargained over the 

deadlines for filing administrative claims and over the provision “agreeing to limit 

district court enforcement authority to situations where the decree is violated.”  Id.  

Accordingly, the court concluded, a holding that the district court could extend the 

                                                 
4 This Court held that the district court did have authority to modify the 

consent decree pursuant to Federal Rule of Civil Procedure 60(b)(5).  Pigford, 292 F.3d 
at 925-28. 
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deadlines absent a violation “would not only deny [USDA] the benefit of its bargain, 

but would also discourage settlements.”  Id.   

 In this case, the district court correctly applied Kokkonen and Pigford, 

concluding that plaintiff failed to satisfy his burden of establishing jurisdiction over 

the claims he sought to bring if allowed to intervene.   

First, plaintiff failed to establish jurisdiction on the ground that his current 

claims are factually interdependent with the underlying claims in the original suit.  The 

district court properly concluded that the original claims involving alleged 

discrimination by USDA in the administration of farm loan and other benefits 

programs have “nothing to do” with plaintiff’s current claims that the government 

prohibited witnesses from testifying on his behalf.  See ECF 692 at 8 (JA __).  Indeed, 

plaintiff filed an entirely new complaint, and his current claims involve parties that 

were not even parties to the original suit.  See ECF 635-1 (JA __-__).  Just as in 

Kokkonen, “the facts underlying respondent’s dismissed claim,” and “those underlying 

its claim for breach of settlement agreement have nothing to do with each other.”  

511 U.S. at 380.     

Second, plaintiff also failed to establish jurisdiction pursuant to the Settlement 

Agreement.  As in Kokkonen, the order dismissing the case did not incorporate the 

provisions of the Settlement Agreement.  See ECF 607 (JA __-__).  But the court’s 

order did retain jurisdiction over limited portions of the Settlement Agreement.  The 

order stated:  “This action is dismissed with prejudice.  In accordance with the terms 
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of the Settlement Agreement, this Court hereby retains continuing jurisdiction for a 

period of five years from the date of entry of this Final Judgment for the limited 

purposes set forth in Section XIII of the Settlement Agreement.”  Id. at 2 (JA __). 

As the district court recognized, Section XIII of the Settlement Agreement 

carefully limited the district court’s continuing jurisdiction to circumstances not 

presented here.  See ECF 692 at 9 (JA __).  Section XIII.A, entitled “Court 

Supervision,” provided that the district court “shall retain jurisdiction over this action 

. . . only as set forth below,” and that “[o]ther than the provisions expressly described 

above and subject to the limitations agreed upon by the parties above, the Court will not 

retain jurisdiction over any aspect of this action, or in connection with the enforcement of any of 

its provisions, after the date of the final approval of this Agreement.”  Settlement 

Agreement § XIII.A (JA __-__) (emphases added).  Section XIII.B, entitled 

“Enforcement of the Settlement Agreement,” underscored that a party may only seek 

enforcement of provisions “that are enforceable by the Court.”  Id. § XIII.B (JA __).  

And the class expressly agreed to dismissal of the case with prejudice subject to the 

court’s “continuing jurisdiction as set forth in Section XIII.”  Id. § VI.A (JA __); see 

also id. § XIV.D.1 (JA __).  

Plaintiff’s current claims do not fit within any of the specified areas over which 

the district court retained jurisdiction.  The only aspect of the non-judicial claims 

process over which the court retained jurisdiction was “supervis[ion] [of] the 

distribution of the Fund” and ensuring that USDA applies the debt relief awards.  
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Settlement Agreement § XIII.A.1 (JA __-__).  Plaintiff’s current claims do not involve 

mere “distribution of the Fund.”  Instead, plaintiff seeks to reopen the Track B 

Neutral’s final decision dismissing his claim.  There is no doubt that the court’s 

continuing jurisdiction over “distribution of the Fund” does not include this claim 

because the finality provisions of the Settlement Agreement make clear that “Claim 

Determinations . . . made under this Non-Judicial Claims Process are final and are not 

reviewable by the . . . District Court.”  Settlement Agreement § IX.A.9 (JA __); see also 

id. § II.C (JA __) (a claim determination is “binding and final”).  Indeed, if the court’s 

jurisdiction to “supervise the distribution of the Fund” were construed to allow 

review of final Track B decisions for evidentiary errors such as those alleged by the 

plaintiff here, the finality provisions would be rendered a nullity—a result 

“traditionally disfavored by courts.”  Aka v. Washington Hosp. Ctr., 156 F.3d 1284, 1302 

(D.C. Cir. 1998).  

Section XIII of the Settlement Agreement also provided for continuing 

jurisdiction to ensure that USDA carries out much of the programmatic relief and to 

supervise whether the Farm Service Agency issued certain notices regarding a 

moratorium on certain types of debt collection.  Id. § XIII.A.2-5 (JA __-__).  

Plaintiff’s current claims plainly do not relate to those aspects of the Settlement 

Agreement.   

As this Court recognized in Pigford, 292 F.3d at 925, the parties specifically 

bargained over the provisions in the Settlement Agreement, including the provisions 
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limiting the district court’s enforcement authority and prohibiting review of the non-

judicial claims process.  Accordingly, a holding that the district court could exercise 

jurisdiction beyond that authority “would not only deny [USDA] the benefit of its 

bargain, but would also discourage settlements.”  Id.  The district court properly 

applied Kokkonen and Pigford in determining that plaintiff has not established ancillary 

jurisdiction over his current claims. 

Furthermore, even if the subject of plaintiff’s claims fell within the limited 

continuing jurisdiction set forth in the Settlement Agreement, plaintiff did not follow 

the procedural requirements for invoking that jurisdiction.  See Settlement Agreement 

§ XIII.B.2 (JA __).  The Settlement Agreement required the party seeking 

enforcement to serve “a written notice that describes with particularity the term(s) of 

the Settlement Agreement that are alleged to have been violated,” among other things.  

Id. § XIII.B.1 (JA __).  The district court correctly found that plaintiff failed to satisfy 

this requirement.  ECF 692 at 6-7, 11 (JA __-__, __).  Plaintiff’s notice stated only 

that USDA violated the “[S]ettlement [A]greement’s covenant of good faith and fair 

dealing,” without citation to any specific provision of the Settlement Agreement.  

ECF 636-1 at 2-4 (JA __-__).  The notice did not mention Section IX.A.10—the 

provision he now claims USDA violated, see Br. 34.5   

                                                 
5 Plaintiff argues that he identified certain provisions the government violated, 

including §§ XI.D.2.A and IX.A.13.  Br. 27.  That is incorrect.  The notice states that 
his Track B claim was denied because he did not satisfy the evidentiary requirement in 

Continued on next page. 
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B. Plaintiff’s Contrary Arguments Fail 

Plaintiff’s arguments that the district court had jurisdiction over his current 

claims are unpersuasive.  First, plaintiff contends that the district court needed to 

determine, as a threshold matter, whether USDA breached the Settlement Agreement.  

Br. 26-30.  Plaintiff forfeited that argument by failing to raise it before the district 

court.  “‘Generally, an argument not made in the lower tribunal is deemed forfeited 

and will not be entertained absent exceptional circumstances.’”  Board of County 

Comm’rs v. Federal Hous. Fin. Agency, 754 F.3d 1025, 1031 (D.C. Cir. 2014) (quoting 

Flynn v. C.I.R., 269 F.3d 1064, 1068-69 (D.C. Cir. 2001)).   

Even if the argument were not forfeited, it fails.  Plaintiff relies on Saksenasingh 

v. Secretary of Education, 126 F.3d 347 (D.C. Cir. 1997), to argue that the district court 

was required to make a threshold determination of whether USDA breached the 

Settlement Agreement.  Saksenasingh is inapposite.  In that case, the plaintiff filed an 

administrative complaint with the Department of Education, alleging discrimination.  

126 F.3d at 348.  The Department settled the complaint with the plaintiff, agreeing to 

hire her for one year and to consider hiring her for a permanent position.  Id.  The 

agreement stated that, “[i]f the Agency fails to carry out this Agreement, in whole or 

                                                                                                                                                             
§ IX.D.2.A, see ECF 636-1 at 2, 3 (JA __, __); it does not allege the government violated 
that provision (nor could it).  The notice also states that the government “may argue 
under Section IX.A.13 that it had no obligation to provide information to LaBatte.” 
ECF 636-1 at 3 (JA __). But this statement likewise does not allege that the government 
violated that provision. 
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in part, the complaint may be reinstated, upon the written request of the Complainant, 

at the point processing ceased.”  Id.  After her temporary position was not converted 

to a permanent position, the plaintiff asked that her administrative complaint be 

reinstated.  Id. at 349.  It was not, so she filed suit in district court, alleging her original 

discrimination claim and retaliation.  Id.  The district court granted the government 

summary judgment, finding that the agreement gave the Department the discretion to 

decide whether to reinstate her administrative complaint, and thus the Department 

had properly declined to do so.  Id.  This Court reversed, reasoning that the agreement 

gave the plaintiff the option to reinstate her administrative complaint if the 

Department breached the agreement.  Id. at 349-50.  Because the district court had 

failed to determine the factual issue of whether the Department had breached the 

agreement, this Court reversed and remanded for such a determination.  Id. at 350.   

Saksenasingh is inapplicable because it says nothing about ancillary jurisdiction.  

It did not involve continuing jurisdiction over a previously settled lawsuit; it involved 

a previously settled administrative claim.  Moreover, the issue of whether the 

administrative settlement agreement barred the plaintiff’s lawsuit was a merits issue, 

not a jurisdictional matter.  The Court made this clear in its separate holding that the 

district court had supplemental jurisdiction over the plaintiff’s retaliation claims.  The 

Court stated:  “Even if the District Court ultimately dismisses the underlying claim on 

the grounds that the Department did not breach the settlement agreement, it would 

still have exercised original jurisdiction over that claim.  The defense that the 
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settlement agreement bars Saksenasingh’s suit is substantive, not jurisdictional.”  126 

F.3d at 351.  By contrast, here, the government’s argument and the district court’s 

ruling were jurisdictional.  See ECF 692 at 7-12 (JA __-__).   

In any event, Saksenasingh is also inapplicable because the language of the 

agreement was different from the language of the agreement at issue in this case.  In 

Saksenasingh, the agreement gave the plaintiff the right to reinstate her administrative 

complaint in the event of breach.  126 F.3d at 348.  By contrast, as explained above, 

the agreement at issue in this case specifically limits the district court’s continuing 

jurisdiction over this case and makes clear that non-judicial claims determinations are 

not reviewable. 

Second, plaintiff contends that the government breached the Settlement 

Agreement and has admitted to wrongdoing.  Br. 30-36.  That is incorrect.  Given the 

procedural posture of this case (on a motion to intervene) and the jurisdictional nature 

of the district court’s ruling, the government has not responded to plaintiff’s 

allegations on the merits.6  In any event, plaintiff’s assertion of breach does not 

address the jurisdictional defect in his claims.  The district court’s order dismissing the 

case retained jurisdiction only as outlined in Section XIII of the Settlement 

Agreement, which does not include general enforcement authority over the entire 

                                                 
6 Plaintiff makes other arguments regarding whether the government could 

properly prohibit the alleged witnesses from testifying.  See Br. 39-41, 48-50.  Those 
arguments are not relevant to the jurisdictional issue on appeal. 
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agreement.  Instead, Section XIII retains jurisdiction only over the “distribution of the 

Fund,” certain debt relief awards, and certain programmatic relief to which USDA 

agreed.  See supra at 7.   

Third, plaintiff contends that he has established ancillary jurisdiction under 

Kokkonen.  He appears to assert that his claim of government interference with his 

Track B claim is interdependent with the claims he listed in the complaint filed with 

his motion to intervene.  Br. 37.  But he does not—nor could he—explain how the 

facts of the underlying discrimination claim regarding USDA’s implementation of its 

farm loan program are “factually interdependent” with his claim of government 

misconduct.   

He also asserts that it is undisputed that the district court incorporated the 

Settlement Agreement into its final decree.  Br. 38.  That is incorrect.  The district 

court’s final order incorporated its order approving the settlement agreement, see ECF 

607 at 2 (JA __); ECF 606 (JA __-__), but it incorporated the Settlement Agreement 

only to the extent that it expressly retained jurisdiction “for the limited purposes set 

forth in Section XIII of the Settlement Agreement,” ECF 607 at 2 (JA __).   

And while plaintiff asserts that the court’s retention of jurisdiction over 

“distribution of the Fund” includes his claims, Br. 38, he offers no response to the 

finality provisions of the Settlement Agreement, which make all non-judicial claims 

determinations final and non-reviewable.  If the court’s jurisdiction “to supervise the 

distribution of the Fund” allowed it to re-open non-judicial claims that had been 
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denied, the finality provisions would have no meaning.  See Aka, 156 F.3d at 1302 

(“interpretations that would render a portion of the agreement ineffective or mere 

surplusage are traditionally disfavored by courts”).  

Fourth, plaintiff contends that if the district court does not have jurisdiction to 

review his claims, parties will be deterred from entering settlement agreements with 

the government.  Br. 45-46.  Not so.  The class could have bargained—as in Pigford, 

292 F.3d at 924—for a provision retaining jurisdiction over any alleged violations of 

the agreement.  But the parties did not bargain for such a term.  Instead, the parties 

bargained to carefully limit the district court’s continuing jurisdiction over multiple 

specific areas of the Settlement Agreement, including the ongoing programmatic relief 

to which USDA agreed.  See supra at 7.  Enforcing the bargain the parties actually 

reached will encourage parties to settle with the government in the future.  See Pigford, 

292 F.3d at 925.  As this Court asked in Pigford, “[w]ho would sign a consent decree if 

district courts had free-ranging interpretive or enforcement authority untethered from 

the decree’s negotiated terms?”  Id.   

Finally, plaintiff repeatedly argues that government misconduct prevented him 

from successfully proving his Track B claim.  But he never addresses the Track B 

Neutral’s additional finding that the statements in the attorney’s declaration 

“purporting to establish that white farmers received a benefit (loans) that [plaintiff 

was] denied, lack the specificity necessary to establish that those benefits were, in fact 

received by the white farmers.”  ECF 640-1, Ex. F at 2 (JA __).  Those statements 
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were the very same statements included in the unsigned declarations of plaintiff’s 

alleged witnesses.  See ECF 640-1, Ex. D, Kaardal Decl. 4, 7 (JA __, __); id., Lake 

Decl. ¶ 19 (JA __); id., Hawkins Decl. ¶ 18 (JA __).  Therefore, the Track B Neutral’s 

alternative reason for denying plaintiff’s non-judicial claim would still apply even if 

plaintiff’s alleged witnesses had signed the declarations.  Plaintiff has not argued that 

the Track B Neutral’s alternative determination should be reviewable in court, and he 

has given this Court no reason to reopen his claim.   

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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