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Appellees Margaret Cortez, William Eddy, Earl Frank, George Gholson, and 

Clyde Nichols (collectively, “Tribal Defendants”) hereby file this answering brief. 

INTRODUCTION 

This lawsuit concerns the ambitions of seven individuals (Appellants, 

referred to as the “Kennedy Faction”) struggling for political power within the 

Timbisha Shoshone Tribe (“Tribe”). They are disgruntled because the United 

States recognized the results of a Tribal election in 2011 whereby members of the 

Kennedy Faction were defeated and lost seats on the Tribal Council.  

Time has overtaken this case. To proceed with this appeal, the Kennedy 

Faction must demonstrate an ongoing case and controversy. They cannot do so, in 

part, because several Tribal Council elections have superseded the 2011 election 

and, in part, because a new Tribal Constitution was enacted that governs all future 

elections and renders the Kennedy Faction’s challenges to the Department of 

Interior’s (“Interior”) actions in 2011 completely irrelevant. The case is therefore 

moot.  

If the Court were to decide this case is not moot, the Court should affirm the 

district court’s decision. The district court correctly dismissed the Kennedy 

Faction’s case under Federal Rule of Civil Procedure 19 (“Rule 19”) because the 

Tribe and its Tribal Council are necessary and indispensable parties that enjoy 

sovereign immunity and cannot be joined in the lawsuit.  
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This appeal, if not rejected, would set the Tribe back years, casting it into 

uncertainty and seemingly endless political infighting before the U.S. government 

and courts. It would also incentivize disgruntled tribal factions across the Ninth 

Circuit to seek court review of what are essentially political tribal concerns. The 

Court should dismiss this case as moot or, alternatively, affirm the district court’s 

decision. 

STATEMENT OF JURISDICTION 

District Court Jurisdiction.  Jurisdiction is contested at the district court 

level. ER13. Plaintiffs purported to invoke the district court’s jurisdiction pursuant 

to 28 U.S.C. § 1331 and 16 U.S.C. §1855(f). The district court, however, dismissed 

the action under Rule 19 without ruling on jurisdictional issues.1 

Appellate Court Jurisdiction.  This Court has jurisdiction to review the final 

decision under 28 U.S.C. § 1291 (appeal of final district court decision). But the 

case is now moot, and therefore the Court lacks jurisdiction over the appeal. See 

Kescoli v. Babbitt (“Kescoli”), 101 F.3d 1304, 1308 (9th Cir.1996).  

/// 

/// 

                                                
1 Tribal Defendants argued at the district court that their sovereign immunity is a 
subject matter jurisdictional bar. Fed. R. Civ. P. 12(b)(1); see Excerpts of Record 
(“ER”) at 13 (“ER13”). Rule 12(b)(1) provides an alternative basis for dismissing 
the case, although the district court relied only on Rule 19. ER13. 
2 Previously, under the older Constitution, the Tribe held general elections every 
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STATEMENT OF THE ISSUES 

1. Whether this case is moot because it challenges Interior’s decisions to 

recognize Tribal Council Members whose terms have expired and the Tribe 

enacted a new Constitution that supersedes Interior’s prior decisions and now 

controls all Tribal disputes.  

2. Whether the district court reasonably and equitably dismissed this 

case under Rule 19 because the Timbisha Shoshone Tribe and its Elected Council 

are necessary and indispensable parties that cannot be joined in light of their 

sovereign status.   

STATEMENT OF THE CASE  
 

I. Tribal Governance 

The Timbisha Shoshone Tribe has been in existence since time immemorial 

with ancestral homelands in California and Nevada. The Tribe has been recognized 

by the U.S. government as a sovereign nation since 1982. ER4.   

The Tribe determines its own body politic and, like the United States, is a 

self-governing entity that holds independent elections. Democratic elections are 

held by the General Council consisting of all adult tribal members. See id. From 

the General Council a smaller Tribal Council (or Elected Council) composed of 

five people is elected. Id. The Tribal Council adopts an Election Ordinance and 

appoints the Election Board that is responsible for administering the elections and 
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certifying results. ER4-5.  The Tribe holds General Elections for the Tribal Council 

every two years and the members serve four-year, staggered terms.2 Fed. Dfts’ 

Answering Brief, filed concurrently, Supplemental Excerpts of Record (“SER”) at 

134 (“SER134”) (Declaration of Raymond Reyes, Tribal Constitution, Art. VI). If 

a councilmember resigns or is removed from office prior to the end of his/her term, 

and less than twelve (12) months of the term remains, the Tribal Council fills the 

vacancy. SER141 (Tribal Constitution, Art. X, Sect. 1). 

The Tribe must have a government in place to function. If there is no 

lawfully elected Tribal Council, the U.S. federal government is unable to recognize 

a Tribal governing body for purposes of government-to-government interactions.  

ER17; SER156 (Declaration of George Gholson), ¶6. If a hiatus in government-to-

government recognition occurs, the Tribe cannot obtain federal funds or otherwise 

interact effectively with the U.S. government or other third parties. ER17; SER122, 

¶¶ 12-14. The Tribal Council also exercises control of most elements of day-to-day 

governmental authority on behalf of the Tribe, including enacting laws, engaging 

in government-to-government transactions, spending Tribal funds, imposing taxes, 

entering third-party contracts, and managing the natural resources of the Tribe. 

SER155-156, ¶4.   

/// 
                                                
2 Previously, under the older Constitution, the Tribe held general elections every 
year and the members served two-year, staggered terms. See ER4.   
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II. History of Tribal Political Disputes 

Tribal Political Fracture (2007-2010). In 2007, the Tribe fractured into two 

political factions vying for control over the Tribal Council. See ER5-7. Two of the 

five then-Tribal Council members went one way and the other three members went 

another. The two factions were the Kennedy Faction and the Beaman Faction. A 

third faction developed out of a meeting of the General Council, led by Chairman 

Gholson (the Gholson Faction), and eventually replaced the Beaman Faction. Id.  

The Beaman Faction and the Kennedy Faction each attempted to gain 

control of the Tribe by holding its own Tribal Council election in 2007. ER5. After 

the Gholson Faction supplanted the Beaman Faction, the two remaining factions 

each purported to hold their own General Council meetings and have separate 

Tribal Council elections in 2009 and 2010. ER7. During this time, each faction had 

its own competing Tribal Council with Election and Enrollment Committees and 

each faction attempted to gain federal recognition by the United States. 

On September 25, 2008, the Kennedy Faction purported to disenroll 

approximately 74 members of the Tribe, which would disenfranchise and prevent 

them from voting. ER6. Almost all members purported to be disenrolled were 

supporters or a part of the Gholson Faction.  

Federal Hiatus in Tribal Recognition (2010). The Bureau of Indian Affairs 

(“BIA”) had been vacillating between acknowledging rival Tribal Councils and 
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going back to the 2006 Tribal Council as the last uncontested Council. ER6-7. But 

on February 24, 2010 the BIA finally refused to acknowledge any Council and a 

hiatus in the federal recognition of a Tribal government began. ER7. As a result of 

the hiatus, the Tribe had no recognized body to obtain federal benefits and funds 

during that period. See ER11. 

Echo Hawk Decision I (March 2011). On March 1, 2011, Assistant 

Secretary of Indian Affairs Larry Echo Hawk issued a decision (“EHD I”) rejecting 

the Kennedy Faction’s prior attempts to pass various Tribal resolutions and gain 

control of the Tribe. SER1 (Echo Hawk Decision I).   

Since the Tribe was without federally recognized Tribal Council, Echo 

Hawk, on his own initiative, decided in EHD I to recognize one faction of the 

Tribe, the Gholson Faction, for the sole and temporary purpose of carrying out a 

valid Tribal Council election. SER10. In doing so, Echo Hawk acknowledged that 

the Kennedy Faction claimed to have disenrolled 74 members of the Tribe and 

would hold elections without them voting – but he noted these attempts at 

disenrollment were not by a valid government and therefore “facially flawed.” Id.; 

see also SER98-99.  

April 2011 Election (April 2011).  On April 29, 2011, in accordance with 

EHD I, the Tribe held an election and elected: Margaret Cortez, Bill Eddy, Earl 

Frank, George Gholson, and Clyde Nichols (the “2011 Elected Council”), who are 
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named as individual Appellees/Defendants. SER121, ¶ 9. Several of the Kennedy 

Faction participated in this election as candidates, including Joe Kennedy, Erick 

Mason, Angela Boland, Grace Goad, and Hillary Frank, but were not elected. See 

ER9. 

Echo Hawk Decision II (July 2011). On July 29, 2011, Echo Hawk 

recognized that the April 29, 2011 election had taken place with more than 

adequate participation from the two factions and determined without restriction 

that a proper elected council existed, as selected and approved by the membership 

of the Tribe (“EHD II”). SER14 (Echo Hawk Decision II). The Kennedy Faction 

disputed the legitimacy of the 2011 Elected Council but, as Echo Hawk reasoned, 

it was the election by the General Membership, not EHD I or II, that resolved the 

internal Tribal dispute: 

“The April 29 election - not my March 1 Order [EHD I] - constituted the 
resolution of an internal tribal dispute in a valid tribal forum. The Timbisha 
Shoshone people embraced a tribal government by means of an election 
compliant with their Constitution. The Federal Government may not ignore 
or reject the results of a tribal election that clearly states the will of a 
sovereign Indian nation.” 
 

SER16. 

III. New Material Facts  

New Tribal Constitution (March 2014). A new Constitution now governs the 

Tribe. On March 29, 2014, Interior held a Secretarial election pursuant to federal 
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law and the Tribe’s General Council adopted its now operative Constitution. 

SER121, 125 (Constitution), 153 (Certificate of Results).    

The new Constitution clarifies the membership criteria that were in dispute 

and from which arose the attempts by the Kennedy Faction to disavow 74 long-

standing members of the Tribe in 2008. See SER126. 

On April 2, 2014, the Kennedy Faction filed an administrative appeal to BIA 

challenging the validity of the Secretarial election and new Constitution. On May 

12, 2014, Assistant Secretary Kevin Washburn intervened and issued a decision on 

behalf of Interior. SER111. Washburn rejected the appeal and approved the new 

Constitution. In doing so, he declined to rule on the Kennedy Faction’s reasserted 

arguments that disenrolled members who were not entitled to vote tainted the 

Secretarial election. SER114-115.  Washburn reasoned there was no need to rule 

on this issue:   

“even if the [Kennedy Faction’s] claims regarding voter eligibility were 
accepted, the election results are sufficiently lopsided that a substantive 
assessment of the membership challenge is unnecessary…. In sum, a 
majority of the eligible voters who are acceptable to the Challengers voted 
to adopt the new constitution.”   
 

SER115 (emphasis in original). Thus, the eligible members according to the 

Kennedy Faction’s own criteria approved the new Constitution. 

New Tribal Council (November 2014). On November 12, 2014, the 

Timbisha Shoshone people held yet another election and elected the “2014 Elected 
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Council.” SER119. The Tribe has now held four Tribal Council elections since the 

EHDs: November of 2011, 2012, 2013, and 2014.3 SER119-120. The 2014 Elected 

Council is comprised of Earl Frank, George Gholson, Eleanor Jackson, White 

Dove Kennedy, and Dora Jones. Id. Thus, the current Tribal Council includes three 

out of five (White Dove Kennedy, Eleanor Jackson, and Dora Jones) who were not 

members of the 2011 Elected Council that is the subject of the Appellants’ 

challenge, and the other two (George Gholson and Earl Frank) have been reelected 

by the General Council twice since 2011.4 Id. 

IV. Procedural Background  
 
On April 13, 2011, the Kennedy Faction (plaintiffs) filed suit to invalidate 

Interior’s federal recognition of the Tribe’s 2011 Elected Council. As set forth in 

their Second Amended Complaint (“SAC”), they ask the district court to declare 

that the Echo Hawk Decisions (EHD I and II) violated the Administrative 

Procedure Act (“APA”) and to remand these decisions for reconsideration. SER67, 

                                                
3 On August 16, 2014, one of the Tribal Council members, William Eddy, 
resigned, and was replaced by Dora Jones, who subsequently was elected in the 
November 2014 election. SER119-120. 
4 Appellants have not amended their appeal to include the newly elected 
Councilmembers as defendants/appellees, and therefore not all members of the 
Tribe’s existing Council are named. The reasoning that led the district court judge 
to require the 2011 Councilmembers to be individually named would apply to the 
newly elected members of the Tribal Council as well. ER18-19. Any remedy 
provided to the Appellants would impact the rights of the newly elected officials to 
serve on the Tribal Council. 
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¶¶ 1-2. Essentially, they ask for an opportunity to re-brief matters in the EHDs.5 

See Opening Brief (“Br.”) 5-6, 28.  

At the district court, Tribal Defendants and Interior each separately moved 

to dismiss the SAC. See ER32-33 (ECF 61, 64). Tribal Defendants argued that 

Rule 19 required dismissal because the Tribe and the individually named members 

of the 2011 Tribal Council were necessary and indispensable parties that could not 

be joined on account of their sovereign immunity from suit. See ER13. On April 9, 

2013, the district court granted Tribal Defendants’ motion to dismiss without leave 

to amend. ER23. 

On December 26, 2013, the Kennedy Faction filed its Opening Brief in this 

appeal. Tribal Defendants and Interior each filed separate motions to dismiss on 

December 23, 2014, Dkt. 34-35, both of which were denied without prejudice by 

the Court on April 22, 2015, Dkt. 45.  

SUMMARY OF ARGUMENT 

At core, the Kennedy Faction wants an opportunity to submit more briefing 

on the EHDs to argue Interior erred in recognizing the Kennedy Faction’s political 

rivals as Councilmembers back in 2011. Br. 28 (the Kennedy Faction seeks an 
                                                
5 The Kennedy Faction also asked the district court to declare that the so-called 
“Roll Back Rule” (i.e., Interior’s practice in dealing with Tribal political disputes 
by recognizing the last tribal government whose recognition was not appealed) 
violates the APA. SER67, ¶ (4). The Rollback Rule is a tag-along claim that was 
not at issue in the EHDs and should be ignored. Tribal Defendants incorporate 
Interior’s arguments on the Rollback Rule. 
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order “[r]equiring [Interior] to permit briefing of all matters considered by the 

Assistant Secretary” in EHD I and II). But there is no point. Important events have 

occurred since this Appeal was filed and the old EHDs challenged here cannot be 

evaluated as if nothing has changed. First, the 2011 Elected Council is termed out 

and the majority of the current Tribal Council was not even part of the 2011 

Elected Council. Thus, the 2011 Elected Council, and the 2011 election recognized 

by EHD II, are now irrelevant; the 2014 Elected Council is a lawfully elected 

governing body of the Tribe and cannot be impacted by a rehearing of the EHDs. 

Second, a new Constitution is now the law and controls how elections are 

conducted. Revisiting Interior’s 2011 decisions regarding bygone elections, held 

under an old Constitution, would be meaningless.  

If the Court does not rule in favor of mootness, it should affirm the dismissal 

of this action under Federal Rule of Civil Procedure 19. The Tribe and its Council 

are necessary and indispensible parties that cannot be joined due to sovereign 

immunity. The Kennedy Faction’s attempts to cast this case as purely procedural 

should be rejected because the action in fact seeks to remand and vacate decisions 

recognizing the Tribe’s government, a remedy that would clearly impair the 

Tribe’s substantive rights as in Makah. Makah Indian Tribe v. Verity (“Makah”), 

910 F.2d 555 (9th Cir. 1990). Rule 19 is a fact specific inquiry, and the district 

court reasonably exercised its discretion in dismissing the Kennedy Faction’s suit.  
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STANDARD OF APPELLATE REVIEW 

It is not enough that a live case or controversy exists when the case was 

decided by the court whose judgment is under review, “[r]ather, Article III requires 

that a live controversy persist throughout all stages of the litigation.” Gator.com 

Corp. v. L.L. Bean, Inc., 398 F.3d 1125, 1128-29 (9th Cir. 2005) (en banc). The 

case or controversy requirement under Article III of the Constitution “subsists 

through all stages of federal judicial proceedings, trial and appellate.” Lewis v. 

Continental Bank, 494 U.S. 472, 477-478 (1990). 

Assuming, arguendo, that this case has not become moot, the Court may 

reverse the district court’s joinder determination under Rule 19 only if there has 

been an abuse of discretion. Kescoli, 101 F.3d at 1309. The joinder determination 

is a practical, fact specific one. Makah, 910 F.2d at 558. Given this highly factual 

and equitable inquiry, the court’s decision and factual conclusions must be 

reviewed under the abuse of discretion standard. If the district court’s 

determination that an absent party’s interest would be impaired involves a legal 

determination, that determination is reviewed de novo. Kescoli, 101 F.3d at 1309.  

ARGUMENT 

I. This Case Is Moot Because the 2011 Elected Council Is No Longer 
in Existence and Plaintiffs Cannot Obtain Any Effective Relief  

 
A case becomes moot when a court cannot grant effective relief. United 

States v. Oregon, 718 F.2d 299, 302 (9th Cir.1983). As a general rule, election 
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challenges are moot once the terms of the elected officials expire. Lee v. Schmidt–

Wenzel, 766 F.2d 1387, 1389-1390 (9th Cir.1985) (“Lee”) (request for declaratory 

and injunctive relief regarding board of directors mooted by election of new 

board); Wahyou v. Cent. Valley Nat’l Bank, 361 F.2d 755, 757 (9th Cir. 1966) 

(challenge to special election of board of directors mooted by expiration of term of 

office); Students for a Conservative America v. Greenwood, 391 F.3d 978, 978 

(9th Cir. 2004) (university student election challenge was moot because leaders’ 

terms expired). 

In Lee, plaintiffs claimed that three individuals were illegally appointed to 

serve on the board of directors and sought to seize control of the California Pacific 

National Bank. Lee, 766 F.2d at 1388. Plaintiffs sought a declaration that the 

appointment of the three directors was invalid (because it allegedly violated the 

National Banking Act, 12 U.S.C. § 74 (1982)). Id. But during pendency of the suit, 

there was another shareholder’s meeting to elect a new board of directors. Id. at 

1389. This Court determined that “[t]he declaratory and injunctive relief requested 

could no longer affect the composition of the board because the new board had 

been duly elected by the stockholders.” Id. at 1390. 

As in Lee, the Kennedy Faction’s challenges to decisions that led to federal 

recognition of a bygone governing body, the 2011 Elected Council, are moot. The 

requested relief in this case, a declaration and remand (SER67), if granted, would 
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be inconsequential. Even if Interior was ordered to reconsider and concludes it 

should not have recognized the 2011 Elected Council, there would be no 

meaningful relief because the terms of those councilmembers have expired. The 

new 2014 Elected Council would remain in power, and the Kennedy Faction has 

not sought to oust the 2014 Elected Council nor offered any basis for doing so.6 

Likewise, a judicial declaration that Echo Hawk’s recognition of the 2011 Elected 

Council was invalid would not give the Kennedy Faction power over the Tribe or 

meaningfully impact its 2014 Elected Council.7 

There is simply nothing left for the courts or Interior to do with respect to 

the Kennedy Faction’s grievances. Any doubt as to whether this case is live or 

moot is dispelled by the Tribe’s new Constitution, which governs all future 

elections. Re-briefing the EHDs, which are based on an old Constitution that has 

been replaced, is pointless. The new Constitution affirms that the 74 people that the 

Kennedy Faction has repeatedly attempted to disavow are legitimate members of 

                                                
6 “Once the dispute is resolved through internal tribal mechanisms, the BIA must 
recognize the tribal leadership embraced by the tribe itself.” Attorney’s Process & 
Investigation Servs. v. Sac & Fox Tribe, 609 F.3d 927, 943 (8th Cir. 2010); see 
also In re: Sac & Fox Tribe of the Mississippi in Iowa Casino Litigation, 340 F.3d 
749, 763-64 (8th Cir. 2003)  (stating that “an election dispute concerning 
competing tribal councils” is a “non-justiciable intra-tribal matter”).  
7 A finding that this case is moot would be consistent with the practice of the 
Interior Board of Indian Appeals (“IBIA”). It is “well-settled that a valid election 
held during the pendency of an appeal moot any questions concerning prior tribal 
leadership.’ Smith v. Acting Pac. Reg’l Dir., 42 IBIA 224, 224-225 (2006).  
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the Tribe (discussed above at 5-6). And Assistant Secretary Washburn approved 

this new Constitution. SER111. The adequacy of the record underlying the EHDs 

is now immaterial and there is no point in remanding and rebriefing those 

decisions. See, e.g., Grand Canyon Trust v. U.S. Bureau of Reclamation, 691 F.3d 

1008, 1017, 1024 (9th Cir. 2012) (agency’s “issuance of superseding [biological 

opinion] moots issue on appeal relating to the preceding [biological opinion]”).8   

Although the Kennedy Faction boldly claims that the outcome of judicial 

intervention in their favor would overthrow the ruling Tribal Government, there is 

no rational basis for this conclusion. Mere conclusory statements do not suffice to 

avoid mootness. According to the Kennedy Faction, if the courts declare the EHDs 

invalid and remand them for re-briefing then: (1) the existing Tribal Council would 

have “no federal status and its actions would have no effect for federal purposes,” 

Dkt. 40 (Feb. 9, 2015) (Opposition to Motion to Dismiss the Appeal as Moot) at 4; 

(2) DOI’s recognition of all Tribal Councils from 2011-2014 and the new Tribal 

Constitution must “perforce fail,” Dkt. 40 at 5; and (3) the Kennedy Faction would 

be permitted to “reassert its sovereignty” over its alleged homelands, Dkt. 40 at 8.  

But neither the courts nor Interior have the power to do any of this. Tribal 

sovereignty renders federal courts without jurisdiction to resolve many tribal 
                                                
8 Although no longer relevant, Tribal Defendants do not believe enrollment concerns are 
squarely addressed by the EHDs or reachable judicially. See ER8; SER10 (Echo Hawk 
rejected the Kennedy Factions’ attempted disenrollments on procedural grounds, noting 
any election barring those members from voting was facially invalid).  
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matters, including leadership and membership disputes. Sac & Fox Tribe of the 

Mississippi in Iowa v. Bureau of Indian Affairs, 439 F.3d 832, 834-835 (8th Cir. 

2006) (in a Tribal election dispute, “[t]he district court concluded that it would 

necessarily have to recognize the [plaintiff] Election Board as the proper plaintiff 

to reach the merits of the case” and thus appropriately dismissed the action for lack 

of subject matter jurisdiction).  

Likewise, although the Kennedy Faction contends the new Constitution will 

fall if the EHDs are vacated because the Tribe fouled the election results for the 

new constitution, Dkt. 40 at 13-14, 17, this is a baseless claim. The Secretarial 

Election to adopt a new constitution is a federal election, not Tribal. Assistant 

Secretary Washburn was ultimately responsible and he approved this new 

Constitution. SER111, 112 (“the matter at issue is a Federal matter, a Secretarial 

election,” citing 25 U.S.C. § 476 and 25 C.F.R. part 81). If the Kennedy Faction 

does not like the results, it must challenge the Constitution directly in court, not via 

the EHDs. 

Tribal Defendants in their motion to dismiss (Dkt. 35 at 17-19) argued that 

even if a case is not technically moot under Article III, it is “legally sound” to 

dismiss cases as “prudentially moot” “if circumstances have changed since the 

beginning of litigation that forestall any occasion for meaningful relief.” Deutsche 

Bank Nat. Trust Co. v. F.D.I. C., 744 F.3d 1124, 1135 (9th Cir. 2014) (citations 
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omitted); 13B Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, 

Federal Practice and Procedure § 3533.1 (3d ed. 2008) (“[r]emedial discretion also 

may be invoked to deny an effective remedy when the benefits to one party seem 

overwhelmed by adverse consequences for others.”). After filing this motion to 

dismiss, this Court declined to adopt prudential mootness in an immigration case 

but noted it had adopted prudential mootness in bankruptcy cases. Maldonado v. 

Lynch, No. 09-71491, 2015 WL 2343051, at *5, fn. 5 (9th Cir. May 18, 2015). 

Here, even if the case were not entirely moot under Article III (which it is), 

prudence would counsel in favor of this Court applying the prudential mootness 

doctrine to what is now a stale APA case. This litigation is extremely taxing and 

imposes severe and continuing hardship on the entire Tribe. This litigation 

prejudices the Tribe by: casting a cloud over the authority of its governing body; 

promoting internal Tribal political tension; coloring the authority of the Tribal 

government to enter into contracts with third parties and the U.S. government; and 

requiring significant expenditures of legal and administrative resources. SER122, 

155-157. The Tribe’s sovereign capability is also being questioned in this lawsuit, 

which muddies and undermines the Tribe’s ability to negotiate transactions with 

third parties. SER156.  

If the Kennedy Faction were to have its way, this dispute would last for 

many years to come: this Court would remand this case to the district court; the 
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parties would argue the merits of the EHDs before the district court; any new 

decision by the district court would likely be appealed again; the matter at some 

point would be remanded to BIA for re-briefing of the 2011 EHDs; and Interior 

would then take unspecified actions following administrative re-hearings. 

Significant effort would be expended while fundamentally this lawsuit serves no 

practical purpose and wastes judicial resources. 

II. The Appeal Is Not Exempt from the Mootness Doctrine Because 
the 2011 Disputes Will Not Recur 
 

Appellate courts may exercise jurisdiction over an appeal, despite mootness 

of the issues, where the case is “capable of repetition, yet evading review.”  

Spencer v. Kemna, 523 U.S. 1, 17 (1998). But this exception to mootness only 

applies where there is a reasonable expectation that the alleged harm will recur and 

to the same complaining party again. Illinois Board of Elections v. Socialist 

Workers Party, 440 U.S. 173, 187 (1979). This Court has held exemptions to 

mootness to be very narrow, to be applied only in “exceptional situations.” Lee, 

766 F.2d at 1390, quoting Los Angeles v. Lyons, 461 U.S. 95, 109 (1983).  

Here, the unique circumstances existing in 2011 with a hiatus in federal 

recognition of the Tribe and Interior prompting a special election are gone and will 

not recur. No reasonable expectation exists that the same complaining parties will 

be subject to these disputes arising again. A future dispute (if it arose) would 

involve different council members, not the same individuals from the 2011 Elected 
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Council. And all future Tribal elections will be governed by the new Constitution, 

which, as discussed above (at 6), affirms that the 74 people that the Kennedy 

Faction has repeatedly attempted to disavow are legitimate members of the Tribe.   

In addition, the Tribe’s Constitution, ratified by the membership and 

approved by Interior in 2014, specifically precludes Interior or federal court 

jurisdiction over Tribal election disputes, and instead provides for an exclusive 

resolution by an internal Tribal arbitration process. SER146-148 (Tribe 

Constitution, Article XIII, Sect. 7) (“[t]he decision of the Arbitrator shall be final, 

and shall not be subject to appeal or challenge before any court or federal 

agency”). The new Constitution is an intervening change in legal standards that 

moots this case and precludes a recurrence of 2011 disputes. Trustees for Alaska v. 

E.P.A., 749 F.2d 549, 556 (9th Cir.1984) (intervening change in legal standard 

moots claim of those challenging expired pollution discharge permits). Under the 

Tribe’s new Constitution, there is no reasonable expectation that the Kennedy 

Faction or other members of the Tribe will be subject again to a decision like the 

EHDs.9 

/// 

/// 
                                                
9 Nor does the Kennedy Faction have standing to request an injunction on behalf of 
the general public. Any such general injunctive request fails to meet even the basic 
requirement to describe in reasonable detail the acts restrained or required. Fed. R. 
Civ. P. 65(d)(1)(C). 
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III. The Tribe and Its Tribal Council Are Entitled to Sovereign 
Immunity 
 

The district court had no difficulty finding that sovereign immunity protects 

both the Tribe and its Council members. ER l3-15; Burlington Northern & Santa 

Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1090 (9th Cir. 2007) (“Indian tribes, and 

tribal officials acting within the scope of their authority, are immune from lawsuits 

or court process in the absence of congressional abrogation or tribal waiver” 

(internal citations omitted)). In fact, the Supreme Court has found that “where 

sovereign immunity is asserted, and the sovereigns claims are not frivolous, 

dismissal must be ordered where there is a potential for injury to the absent 

sovereigns interests.” Republic of the Philippines v. Pimentel (“Pimentel”), 553 

U.S. 851, 853 (2008) (emphasis added). 

The Kennedy Faction wrongly asserts that the Ex Parte Young doctrine 

strips the Tribal Council of their immunity.10 Br. 9-12. The Ex Parte Young 

doctrine provides an exception to immunity for State or tribal officials only where 

those officials are alleged to be in violation of federal law. ER 14; Ex Parte Young, 

209 U.S. 123, 158-159 (1908); Salt River Project Agricultural Improvement and 

Power District v. Lee, 672 F.3d 1176, 1178 (9th Cir. 2012) (tribal officials 

                                                
10 The Kennedy Faction’s ongoing attempts to designate the Tribe as a plaintiff 
(rather than a defendant) are improper. Neither the Tribe nor its Council has 
waived immunity or consents to suit. The Kennedy Faction has no authority to 
represent the Tribe. See SER155, 157 (Gholson Decl.). 
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allegedly “in violation of federal law” sued under Ex Parte Young doctrine). The 

Kennedy Faction makes no allegation that members of the Council violated any 

federal laws; hence Ex Parte Young does not apply.  

The Kennedy Faction’s reliance on D.C. Circuit cases is misplaced. Br. 9-

11. In Van v. Kempthorne, tribal officials were allegedly violating federal law, both 

the 13th Amendment of the U.S. Constitution and a federal treaty, 534 F.3d 741, 

749-750 (D.C. Cir. 2008); in Cherokee Nation of Oklahoma v. United States, a 

tribe relinquished its sovereignty by an agreement to “incorporate” with another 

tribe, 117 F.3d 1489, 1497 (D.C. 1997); and in California Valley Miwok Tribe v. 

Salazar, prior to the administrative decision on review, there was no functioning 

tribal government but rather two Indian factions, neither of which were protected 

from joinder, fighting over the original organization of their tribe and one faction’s 

anti-majoritarian gambit to limit the entire citizenry of the tribe to only 5 members, 

967 F.Supp.2d 84, 88, 91 (D.C. 2013). None of these circumstances apply here. 

Furthermore, these D.C. Circuit cases run afoul of decisions in the Ninth 

Circuit that have dismissed actions under Rule 19 because a tribal council or other 

representative tribal arm was found to be protected by the tribe’s sovereign status. 

See, e.g., White v. University of California (“White”), 765 F. 3d 1010, 1025 (9th 

Cir. 2014) (Rule 19 dismissal affirmed and tribal committee entitled to tribal 

sovereign immunity as an arm of the tribe); Pit River Home & Agric. Co-op Ass’n 
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v. United States (“Pit River Home”), 30 F.3d 1088, 1105 (9th Cir. 1994) (“Council 

is indispensable party to this action and cannot be sued based on principles of 

sovereign immunity”). 

IV. If the Court Rejects Mootness and Determines There Is Any 
Possibility of Meaningful Relief, Then The Court Should Affirm 
Dismissal of the Suit Under Federal Rule of Civil Procedure 19 
 

 If the Court determines this case is not moot, it should, in the alternative, 

affirm the district court’s decision because the district court acted well within its 

discretion when it dismissed the complaint under Federal Rule of Civil Procedure 

19.   

Rule 19 requires a two-part inquiry:  First, the court must consider whether a 

party is “necessary” under Rule 19(a); second, if a necessary party’s joinder is not 

feasible, the court must determine under Rule 19(b) whether the necessary party is 

indispensable such that in “equity and good conscience,” the case must be 

dismissed. See Shermoen v. United States (“Shermoen”), 982 F.2d 1312, 1317-

1318 (9th Cir. 1992). This inquiry is “‘a practical one and fact specific,’” and 

considers prejudice to the existing and absent parties. Id. at 1317 (quoting Makah). 

A court of appeals should not balance the equities anew; instead it should affirm 

the district court’s evaluation if no abuse of discretion is discerned. 

Affirming this Rule 19 decision would be in accord with other decisions in 

the Ninth Circuit that have frequently dismissed actions because an Indian tribe 
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was found to be a necessary and indispensable party under Rule 19 and could not 

be joined because of the tribe’s sovereign status. White, 765 F. 3d 1010; Pit River, 

30 F.3d 1088; Quileute Indian Tribe v. Babbitt (“Quileute”), 18 F.3d 1456 (9th 

Cir. 1994); Shermoen, 982 F.2d 1312; Confederated Tribes of the Chehalis Indian 

Reservation v. Lujan (“Chehalis”), 928 F.2d 1496 (9th Cir. 1991). 

A. The District Court Correctly Determined the Tribe and Tribal 
Council Are Necessary Parties under Rule 19(a) 

 
The district court readily determined that the Tribe and Elected Council were 

necessary parties under Rule 19(a). This section directs that a party qualifies as 

“necessary” to an action if 

(A) in that person’s absence, the court cannot accord complete relief among 
existing parties; or 
(B) that person claims an interest relating to the subject of the action and is 
so situated that disposing of the action in the person’s absence may: 

(i) as a practical matter impair or impede the person’s ability to protect 
the interest; or 
(ii) leave an existing party subject to a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations because of the 
interest. 
 

Fed. R. Civ. P. 19(a)(1)(A)-(B). At the very least, Tribal Defendants are necessary 

parties under Rule 19(a)(1)(B)(i). That subsection dictates that an absent party is 

necessary if it “has a legally protected interest in the suit” and “that interest will be 

impaired or impeded by the suit.” Makah, 910 F.2d at 558 (emphasis in original). 

The absent party need not actually possess an interest relating to the subject of the 
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action. It is sufficient that he or she claims such an interest and that the claim is not 

patently frivolous. White, 765 F3d at 1026-1027. 

This suit does not incidentally affect the Tribe; it is aimed at the sovereign 

Tribe and its Elected Council. This suit threatens grave harm to Tribal legal 

interests. First, as discussed above (at 15), the Kennedy Faction is unabashedly 

trying to use this suit to diminish the power of and overthrow the existing Tribal 

governance. Second, the district court concluded, among other things, that granting 

the Kennedy Faction’s request would jeopardize the Tribe’s federal recognition. 

ER 17. Finally, the Tribe also submitted declarations asserting that the lawsuit and 

requested relief would be highly disruptive by throwing uncertainty over the Tribal 

Council’s authority, undermining the validity of its actions, and diminishing its 

ability to effectively govern. See SER68 (2012 Declaration of George Gholson), 77 

(2012 Declaration of Eleanor Jackson). Based on the foregoing, it is difficult to 

imagine a more intolerable burden on the Tribe than allowing this suit to continue 

without their involvement to protect against the attacks this lawsuit represents. 

Rule 19 dismissals are not uncommon in APA actions. See Makah, 910 F.2d 

at 558-560. Therefore, the Kennedy Faction’s attempts to cloak their case as an 

APA case and their arguments that the Tribal Council has no legally protected 

interest in the “procedural validity of the EHDs,” fail. Br. 18. In Makah, the Makah 

Indian Tribe brought an APA action to challenge federal regulations allocating the 
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ocean harvest of salmon among various tribes. This Court rejected plaintiff’s 

blanket argument that the case was only an APA matter about procedures and 

therefore other tribes did not have a legal interest in the suit and, instead, affirmed 

that the absent tribes were necessary and indispensable parties to the extent 

plaintiffs challenged past decisions under the APA. Makah, 910 F.2d at 557-559. 

This Court reversed the district court’s Rule 19 ruling in part but only insofar as 

the Makah sought a very “narrow” scope of relief that would “affect only the 

future conduct of the administrative process.” Makah, 910 F.2d at 559 (emphasis 

added); see also Cachil Dehe Band of Wintun Indians of the Colusa Indian 

Community v. California (“Colusa”), 547 F.3d 962, 977 (9th Cir. 2008) (“Rule 19 

necessarily confines the relief that may be granted ... to remedies that do not 

invalidate the licenses that have already been issued to the absent [tribes].”) 

Here, the Kennedy Faction seeks retroactive relief to reconsider BIA 

decisions made over four years ago in 2011. The Kennedy Faction does not seek 

merely prospective injunctive relief requiring Interior to follow a particular process 

in the future. They want to use Interior for political gain and to undermine the 

existing Tribal Council. Therefore, the district court, citing Makah, correctly 

/// 

/// 

/// 
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 concluded that the Tribal Defendants were necessary parties.11 See also White, 765 

F.3d at 1026-1027. 

As the Kennedy Faction notes, in certain circumstances the impairment of 

legal interests may be minimized under Rule 19(a) if the absent party is adequately 

represented in the suit. Br. 20-22. But those circumstances do not exist here.  A 

nonparty is adequately represented by an existing party only if: (1) the existing 

parties will undoubtedly make all of the non-party’s arguments; (2) the existing 

parties are capable of and willing to make such arguments; and (3) the non-party 

would offer no necessary element to the proceeding. Shermoen, 982 F.2d at 1318 

(internal citations and quotations omitted).  

Here, the district court correctly concluded the federal government’s interest 

to be different than the Tribe’s interests. The federal government is interested in 

“being able to recognize some tribal government,” not necessarily any particular 

Council, and this conflicts with (1) the Tribe’s interest in ensuring the “proper 

                                                
11 Rule 19(a)(1)(B)(2) also applies here. Any disposition of this case would result 
in a substantial likelihood of multiple future lawsuits on the same subject matter 
rendering inconsistent results. The 2014 Elected Council hold political seats under 
attack, and “[t]he likelihood that they would seek legal recourse in the event that 
the judgment deprived them of [governing] rights to which they believe they are 
entitled can hardly be characterized as speculative.” See Keweenaw Bay Indian 
Community v. State of Michigan, 11 F.3d 1341 (6th Cir. 1993) at 1347; ER 16. The 
Tribe or 2014 Elected Council could bring suit against Interior if it failed to 
federally recognize the Tribe’s existing Council or if it attempted to re-hear the 
EHDs because the U.S. government has no authority to take actions to undermine 
the current Tribal leadership. 
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council” governs and (2) the Council’s interest in “maintaining its position as the 

Tribe’s recognized governing body.” ER 18-19; see also Friends of Amador Cnty. 

v. Salazar, 554 F. App’x 562, 564 (9th Cir. 2014), unpublished and cert. denied 

(Interior had divergent interests from tribe in part because Interior “declined to 

take a position on the Tribe’s Rule 19 motion in the district court and on appeal”). 

Potential conflicts of interest also exist if the U.S. government is unsatisfied with 

the 2014 Elected Council or were to receive a financial benefit by withholding 

tribal funds if EHD II were declared illegal and remanded. See White, 765 F.3d at 

1027 (the parties are largely “aligned” “[a]t present” but “the different motivations 

of the two parties could lead to a later divergence of interests.”).  

The district court also found that the Tribal Defendants will offer “necessary 

and currently unrepresented perspectives on tribal issues,” ER19; see, e.g., Pit 

River Home, 30 F.3d at 1101 (in intertribal conflicts the U.S. is not an adequate 

representative of an absent tribe); but see Alto v. Black, 738 F.3d 1111, 1115, 1128 

(9th Cir. 2013) (Court deviated from its “usual judicial ‘hands off’ policy for tribal 

membership decisions” because the tribe’s constitution vested BIA with “ultimate 

authority over membership decisions”).   

The Kennedy Faction argues the U.S. can adequately represent the Tribe but 

cites cases that are easily distinguishable. Southwest Ctr. for Biological Diversity v. 

Babbitt, 150 F.3d 1152, 1154-1155 (9th Cir. 1998) is a case where the Court ruled 
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the U.S. could represent a tribe’s interest in an environmental matter where tribal 

governance was not at stake. Washington v. Daley, 173 F.3d 1158, 1168 (9th Cir. 

1999) is a case related to the Secretary’s fishery regulations where the tribe and 

U.S. government had no conflicts in interest. Compare these cases with Makah, 

where this Court held the federal government could not adequately represent tribes 

in conflict over a past Secretarial decision that allocated fish catching quotas 

between tribes. 910 F.2d at 558-559. Here, the Kennedy Faction challenges past 

decisions in which the U.S. government has neither the incentive nor requisite 

knowledge of tribal matters to represent the Tribe’s perspectives.  

When a necessary party cannot be joined to a suit, the court must go on to 

determine whether that party is “indispensable” under Rule 19(b) to the cause of 

action. Neither the Tribe nor the Tribal Council can be joined in suit because both 

enjoy sovereign immunity, as discussed above (at 20-22); hence the district court 

correctly turned to examine Rule 19(b). ER19. 

B. The District Court Correctly Determined the Tribe and Tribal 
Council Are Indispensible Parties under Rule 19(b) 

  
The district court acted well within its discretion to conclude the Tribe and 

its Council are indispensable parties under the test in Rule 19(b). ER19-22. Where 

parties are indispensable, the action cannot proceed in “equity and good 

conscience” without them and, accordingly, must be dismissed. American 

Greyhound Racing, Inc., v. Hull (“American Greyhound”), 305 F.3d 1024 (9th 
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Cir. 2002). The Court has held “[a]lthough Rule 19(b) contemplates balancing the 

factors, ‘when the necessary party is immune from suit, there may be very little 

need for balancing Rule 19(b) factors because immunity itself may be viewed as 

the compelling factor.’” White, 765 F.3d at 1028; see also Kescoli, 101 F.3d at 

1311; ER 18.  

For good measure, the district court nonetheless diligently applied the test to 

determine if a party is indispensable. Rule 19(b) entails a four-part test based on 

balancing the following factors: (1) potential prejudice to the absent nonparty; (2) 

whether relief can be shaped to avoid (or substantially lessen) the prejudice; (3) 

whether there is an adequate remedy without the absent party; and (4) whether 

there is an alternate forum.12 See Chehalis, 928 F.2d at 1499.   

                                                
12 The pertinent text of Federal Rule of Civil Procedure 19(b) provides that: 
 

“If a person who is required to be joined if feasible cannot be joined, the court 
must determine whether, in equity and good conscience, the action should 
proceed among the existing parties or should be dismissed. The factors for the 
court to consider include:  

(1) the extent to which a judgment rendered in the person's absence might 
prejudice that person or the existing parties; 
(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 

(3) whether a judgment rendered in the person's absence would be adequate; 
and 
(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder.” 
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As to the first factor, entry of judgment in favor of the Kennedy Faction 

threatens to severely prejudice the Tribe, as discussed above (at 24-25). ER20; 

American Greyhound, 305 F. 3d at 1024-1025 (test for prejudice under Rule 19(b) 

largely satisfied by showing party is necessary under Rule 19(a)). 

As to the second factor, the prejudice to the Tribe cannot be lessened by 

shaping the relief. The district court did not abuse its discretion in determining that 

there was “no way to grant Plaintiffs’ relief without divesting the [Council] of its 

current position” (ER20) and that a remand without vacatur was inappropriate for a 

case like this, involving sovereign immunity of a tribe (ER20-22). Moreover, even 

a remand without vacatur would result in severe prejudice by creating political 

uncertainty, undermining the existing Tribal Council, and impairing the Tribe’s 

ability to contract with third parties. SER73-76 (2012 Gholson Decl.), 78-81 (2012 

Jackson Decl.); see Kescoli, 101 F.3d at 1311 (prejudice is not lessened if the 

absent parties are required to waive their immunity and intervene in the action to 

protect their interests).  

As to the third factor, judgment in the absence of Tribal Defendants would 

not be adequate. The “adequacy” factor in Rule 19(b)(3) “refers to the public stake 

in settling disputes by wholes, whenever possible” – in other words, the “social 

interest in the efficient administration of justice and the avoidance of multiple 

litigation.” Pimentel, 553 U.S. at 870 (quotations omitted). Allowing this suit to 
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proceed in the Tribe’s and its Council’s absence would disserve that interest 

profoundly. As in Pimentel, the Tribe “would not be bound by the judgment in an 

action where they were not parties.” Id. at 871. If the Kennedy Faction prevailed, 

the Tribe would lose sovereign recognition and political power (ER18; SER73-76), 

the current Tribal Council risks losing its position as the Tribe’s recognized 

government (ER18; SER75), and, if there was a remand of the EHDs to Interior, 

whatever the result it would spawn more litigation, as discussed above (at fn. 11).  

As to the forth factor, the Kennedy Faction has alternative forums: they can 

run for office during the next Tribal election or can file litigation challenging the 

Tribal Constitution. But even if the Kennedy Faction lacks an alternative remedy, 

the district court correctly found that a tribe’s interest in maintaining its sovereign 

immunity outweighs a plaintiff’s interest in litigating a claim. ER 20; American 

Greyhound, 305 F.3d at 1025 (“we have regularly held that the tribal interest in 

immunity overcomes the lack of an alternative remedy or forum for the 

plaintiffs”); see also Kescoli, 101 F.3d at 1311 (tribe’s sovereign immunity is a 

compelling factor favoring dismissal); Dawavendewa v. Salt River Agr. Imp. And 

Power Dist., 276 F.3d 1150, 1162 (9th Cir. 2002) (collecting cases). 

This Court has occasionally relaxed the requirements of Rule 19 in cases 

“narrowly restricted to the protection and enforcement of public rights.” Connor v. 

Burford, 848 F.2d 1441, 1449 (9th Cir. 1988) (quotation marks and emphasis 
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omitted). But contrary to the Kennedy Factions’ claims (Br. 28-30), the “public-

rights” exception does not apply here, because the Kennedy Faction is litigating for 

the personal gain of the five individual Appellants and to overthrow the existing 

Tribal Council, not for the public good.13 Kescoli, 101 F.3d at 1311 (to qualify for 

the public rights exception, “the litigation must transcend the private interests of 

the litigants and seek to vindicate a public right”). Even where “some of the 

interests [plaintiffs] seek to vindicate” are public rights, the public rights exception 

“is an acceptable intrusion upon the rights of absent parties only insofar as the 

adjudication does not destroy the legal entitlements of the absent parties.” 

Shermoen, 982 F.2d at 1319 (quotation marks omitted).  

Here, the litigation threatens the Tribe’s sovereignty by attempting to disrupt 

its ability to govern itself. See id. at 1312. Moreover, to be eligible for the public-

rights exception, a suit must “seek relief that would affect only the future conduct 

of the administrative process,” such as “enforc[ing] the duty of” an agency “to 

follow statutory procedures in the future.” Makah, 910 F.2d at 559 & n.6. The 

Kennedy Faction’s suit, however, is backward-looking. They seek to undo a 

decision that Interior has already made concerning the legal status of Tribal 

                                                
13 The district court, in dismissing the First Amended Complaint, rejected the 
Kennedy Faction’s arguments that this case falls within the public rights exception. 
Kennedy v. U.S. Dep't of the Interior, 282 F.R.D. 588, 599 (E.D. Cal. 2012) 
(plaintiff is pursuing “essentially a private suit” not prospective in nature or 
focused on vindicating a larger public interest). 
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elections. SER67. The public-rights exception is not available for this type of suit. 

See Kescoli, 101 F.3d at 1312 (“[c]ontrary to Makah, the present litigation is not 

limited to ensuring an agency’s future compliance with statutory procedures and is 

not one in which the risk of prejudice to the [tribes] is nonexistent or minimal.”).  

Accordingly, applying the foregoing factors, the district court did not abuse 

its discretion in finding that this case cannot move forward without the Tribe and 

its Council as indispensible parties. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

For the foregoing reasons, the Court should dismiss this case as moot. The 

underlying controversies have concluded and now so must the Kennedy Faction’s 

litigation. In the alternative, the Court should affirm the district court’s decision to 

dismiss the case under Rule 19. 

Dated: June 22, 2015   Respectfully submitted, 
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