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DAVID D. LOREMAN
Nevada Bar No. 3867
DAVID D. LOREMAN, CHTD.
445 Fifth Street, Suite 210
Elko, Nevada    89801
Telephone: (775) 738-6606
Facsimile: (775) 738-6873
E-mail: dloremanesq@frontiernet.net
Attorney for Plaintiff

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

_______________________________

SOUTH FORK LIVESTOCK
PARTNERSHIP,

Plaintiff,

vs. Case: 3:15-cv-0006-LRH-VPC

UNITED STATES OF AMERICA, THE
TE-MOAK TRIBE OF WESTERN
SHOSHONE INDIANS OF NEVADA,
SOUTH FORK BAND, JOSEPH 
MCDADE, RICH ADAMS, DAVIS
GONZALES, ALICE TYBO, DAVE
SMITH, VIRGIL TOWNSEND, BRAD
SONES, JILL SILVEY, AMY LEUDERS,
BRYAN L. BOWKER, BLACK
CORPORATION, RED CORPORATION,
BLUE CORPORATION, WHITE 
CORPORATION, PARTNERSHIPS
1-V, AND DOES 1-V.

Defendants.
_______________________________

RESPONSE TO MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION

COMES NOW, Plaintiff above-named, by and through its attorney,

DAVID D. LOREMAN, ESQ., of DAVID D. LOREMAN, CHTD., and

hereby submit the following Memorandum of Points and Authorities in

Opposition to the Defendants’ Motion to Dismiss.
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ATTORNEY AND COUNSELOR
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DATED this 26  day of May 2015.th

DAVID D. LOREMAN, CHTD.
445 Fifth Street, Suite 210
Elko, Nevada   89801
(775) 738-6606

By  \S\ David D. Loreman
DAVID D. LOREMAN, ESQ.
Nevada Bar No.  3867
Attorney for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES

STANDARD

When a claim is based on a federal statute, the parties and courts 

sometimes mistakenly merge the question of subject matter jurisdiction with the

question of whether the plaintiff can prove that the federal statute actually applies

to the defendant or to the defendant's conduct.  For example, a claim for

employment discrimination under Title VII is a case over which federal district

courts should have "federal-question" subject matter jurisdiction.  See 28 U.S.C.

§ 1331.  However, the anti-discrimination provisions of Title VII apply only to

employers with 15 or more employees.  42 U.S.C. § 2000e(b) (term "employer"

defined to exclude those with fewer than 15 employees).  Does federal question

jurisdiction in such a case depend on a resolution of the factual question of

whether the employer in question actually employs 15 or more employees?   In

Arbaugh v. Y & H Corp., the Supreme Court said "no."  See, Arbaugh v. Y

& H Corp., 546 U.S. 500, 511, 126 S. Ct. 1235, 163 L. Ed. 2d 1097 (2006) ("

'Subject matter jurisdiction in federal-question cases is sometimes erroneously

conflated with a plaintiff's need and ability to prove the defendant bound by the

federal law asserted as the predicate for relief--a merits-related determination.' 2

J. Moore et al.,  Moore's Federal Practice § 12.30[1] ... . (3d ed. 2005)

(hereinafter Moore).  Judicial opinions, the Second Circuit incisively observed,

'often obscure the issue by stating that the court is dismissing "for lack of
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jurisdiction" when some threshold fact has not been established, without

explicitly considering whether the dismissal should be for lack of subject matter

jurisdiction or for failure to state a claim.'  Da Silva, 229 F.3d at 361.  We have

described such unrefined dispositions as 'drive-by jurisdictional rulings' that

should be accorded no precedential effect' on the question whether the federal

court had authority to adjudicate the claim in suit.").  This distinction is

important.  Whether a statutory provision that establishes a threshold for relief is

jurisdictional or goes to the merits determines whether a failure to comply with

the provision is grounds for dismissal (at any time in the litigation) under Rule

12(b)(1), or whether a failure to meet the threshold is merely a basis for summary

judgment or for dismissal for failure to state a claim under Rule 12(b)(6), matters

that are subject to very different procedural rules and limits. Under the "bright

line" rule of Arbaugh v. Y & H Corp., statutory threshold requirements should

not be treated as jurisdictional unless Congress has clearly stated that they are. 

See, Also, Arbaugh v. Y & H Corp., 546 U.S. 500, 126 S. Ct. 1235, 163 L.

Ed. 2d 1097, 1107-1111 (2006) (quoting Moore's; provision of Title VII limiting

its application to employers with 15 or more employees was not jurisdictional

and, therefore, could not be raised for first time after judgment); CNA v. United

States, 535 F.3d 132, 144-145 (3d Cir. 2008) (whether government employee

was acting within scope of employment was jurisdictional question under Federal

Tort Claims Act, so that district court correctly proceeded under Fed. R. Civ. P.

12(b)(1) rather than Fed. R. Civ. P. 12(b)(6) or Fed. R. Civ. P. 56).;  EEOC v. St.

Francis Xavier Parochial Sch., 117 F.3d 621, 622-624 (D.C. Cir. 1997)

(district court erred in dismissing complaint for lack of subject matter jurisdiction

on grounds that defendant did not have enough employees to be subject to ADA,

because that defect went to merits of claim, not jurisdiction).;  Litecubes, LLC

v. Northern Light Prods., Inc., 523 F.3d 1353, 1360 (Fed. Cir. 2008)

("Subject matter jurisdiction does not fail simply because the plaintiff might be
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unable to ultimately succeed on the merits."; citing Moore's).

UNITED STATES IS A NAMED PARTY

The Plaintiff herein request that this Court take judicial notice of the

appearance and filings of the United States in the case at this time.  The heading

on the case reflects the nature of the action.  This matter clearly involves the use

of Federal Permits as well as the use and designation of Federal Lands.  If the

Court deems this necessary, Plaintiff would request the Court grant them leave to

file an amended Complaint to add the requisite language for this case.

In addition upon review the complaint would require an amendment to

correct the paragraph references in paragraphs 44 through 47.

TE-MOAK TRIBE HAS EXPRESSED AND UNEQUIVOCALLY WAIVED
SOVEREIGN IMMUNITY.

Attached hereto and by this reference made part hereof as Exhibit “A” is the

Corporate Charter of the Te-Moak Bands of Western Shoshone Indians of the

State of Nevada.  Paragraph 1 of the Charter states:

1. In order to further the economic development of
the Te-Moak bands of Western Shoshone Indians
in the State of Nevada by conferring upon the said
Indians certain corporate rights, powers,
privileges and immunities: to secure for the
members of the Tribe an assured economic
independence; and to provide for the proper
exercise by the Indians of various functions
heretofore performed by the Department of the
Interior, the aforesaid Indians are hereby
chartered as a body politic and corporate of the
United States of America, under the corporate
name “ The Te-Moak Bands of Western Shoshone
Indians of Nevada.” 

The Corporate Charter of the Defendant, Te-Moak, describes the Tribe as

chartered as a “body politic and corporate of the United States of America.”  Body

politic and corporate is defined as follows:

A social compact which the whole people covenants with
each citizen, and eats citizen with the whole people, that
all shall be governed by certain laws for the common
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good.  Urich v. Kolesar 54 Ohio App. 309, 7 N.E.2d 413,
414.   Also a term applied to a municipal Corporation,
school district, County or city.  State or nation or public
associations.  Utah State Building Commision, for Use
and Benefit of Mountain States Supply Co., v. Great
American Indemnity Co., 105 Utah 11, 140 P.2d 763, 767.

Blacks Law Dictionary, 5  Edition, p. 139.  Defendant, Te-Moak, in 1938th

provided a Charter for the Tribe and all members to come as provided by its

Constitution and By-laws.  The following provision is an express and unequivocal

waiver of sovereign immunity regarding the Defendant, Te-Moak and South Fork

Band, that was officially registered with the United States in 1938 and ratified by

Defendant, Te-Moak, on December 12, 1938.

5. The Te-Moak Bands of the Western
Shoshone Indians, subject to any
restrictions contained in the constitution
and laws of the United States, or in the
constitution and by-laws of the said Te-
Moak Bands of Western Shoshone Indians,
shall have the following corporate powers,
in addition to all powers already conferred
or guaranteed by the tribal constitution and
by-laws.

* * *
(I) To sue and to be sued in courts of

competent jurisdiction within the
Untied States; but the grant or
exercise of such power to sue and to
be sued shall not be deemed consent
by the Tribe or by the Untied States
to the levy or any judgement, lien or
attachment upon the property of the
Te-Moak Bands of Western Shoshone
Indians other than income or chattels
pledged or assigned.

The provision of the Charter has never been restricted by the constitution of the

United States or the constitution of the Tribe.  This provision has never been

altered.  The only restriction regarding suing the Defendants, Te-Moak and South

Fork Band, is that any levy, judgement, lien or attachment can only be made as to

income of the Defendants or personal property that was pledged or assigned.  As

there has been an expressed and unequivocal waiver of sovereign immunity the
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Motion to Dismiss made by Defendants, Te-Moak and South Fork Band, on this

ground must be denied.

MEMBERS OF THE COUNCILS OF DEFENDANTS’ TE-MOAK AND
SOUTH FORK BAND HAVE NO IMMUNITY FROM SUIT.

The Defendants, Alice Tybo, Virgil Townsend, and Davis Gonzales do not

have sovereign immunity from suit in this matter based on two grounds.

1. Defendant, Te-Moak and South Fork Band, do not have immunity

therefore, the council members have no immunity.

The Councils of Defendants, Te-Moak and South Fork Band, can only

derive their immunity from the immunity that Te-Moak and South Fork Band

exercise.  As it was discussed above the immunity has been waived thus it would

follow that no immunity exists for the Council Defendants.  This should not be

confused with any right of indemnity that the Council Defendants may have from

either Te-Moak or South Fork Band.

2. Defendants, Alice Tybo, Virgil Townsend, and Davis Gonzales, immunity can

also be lost regardless of the determination that Te-Moak or South Fork Band

have immunity. 

In at least three cases strongly affirming tribal sovereign immunity, the

United States Supreme Court has suggested that the doctrine of Ex parte

Young, 209 U.S. 123 (1908), could (and perhaps should) apply to tribal officials

acting outside of the scope of their official capacities, or in violation of federal law,

as a means to avoid tribal immunity. In Oklahoma Tax Commission v.

Citizen Band Potawatomi Indian Nation, 498 U.S. 505, 514 (1991), the

Court stated: 

In view of our conclusion with respect to
sovereign immunity of the Tribe from suit by the State,
Oklahoma complains that, in effect, decisions such as
Moe and Colville give them a right without any
remedy. There is no doubt that sovereign immunity bars
the State from pursuing the most efficient remedy, but
we are not persuaded that it lacks any adequate
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alternatives. We have never held that individual agents
or officers of a tribe are not liable for damages in actions
brought by the State. [citing Young, 209 U.S. 123]

In fact, in Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978), the

Supreme Court held that Lucario Padilla, a defendant in the civil rights complaint

and an officer of the Pueblo, “is not protected by the tribe’s immunity from suit.”

Id. (citing Puyallup Tribe, Inc. v. Washington Dept. of Game, 433 U.S.

165, 171 (1973); Young, 209 U.S. 123). After making this finding, the Court

concluded that there was no federal forum to adjudicate Indian Civil Rights Act

civil claims.  See Martinez, 436 U.S. at 71. Finally, the Court in Puyallup

Tribe, Inc. v. Washington Dept. of Game, 433 U.S. 165, 171-72 (1973),

remarked, “The doctrine of sovereign immunity which was applied in United

States v. United States Fidelity & Guaranty Co., 309 U.S. 506, 60 S.Ct.

653, 84 L.Ed. 894, does not immunize the individual members of the Tribe.” 

The Ex parte Young Doctrine allows for a suit against officers of a

sovereign government where the plaintiffs allege continuing unlawful conduct,

and where the plaintiffs seek declaratory and injunctive relief only.  See

Seminole Tribe of Florida v. Florida, 516 U.S. 44, 73 (1996); Keweenaw

Bay Indian Community v. Kleine, 546 F. Supp. 2d 509, 517 (W.D. Mich.

2008) (“The Community’s claims challenging Defendants’ enforcement of the

Sales and Use Tax Acts can proceed under the Ex parte Young exception. The

Community seeks declaratory relief concerning future enforcement of sales and

use taxes. The conduct alleged is continuing in nature, and the relief sought is

prospective. Thus, the Eleventh Amendment does not bar the Community from

asserting that Defendants are violating federal law in their application of the Sales

and Use Tax Acts. Likewise, the Eleventh Amendment does not bar the

Community’s claim that it has the right to perform its own offset, for it too is

prospective.”). 

The D.C. Circuit recently quoted Larson v. Domestic & Foreign
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Commerce Corp., 337 U.S. 682 (1949), as providing the proper recitation of the

doctrine: 

There may be, of course, suits for specific relief against
officers of the sovereign which are not suits against the
sovereign…. [W]here the officer’s powers are 
limited by statute, his actions beyond those limitations
are considered individual and not sovereign actions….
His actions are ultra vires his authority and therefore
may be made the object of specific relief…. A second type
of case is that in which the statute or order conferring
power upon the officer to take action in the sovereign’s
name is claimed to be unconstitutional…. Here, too, the
conduct against which specific relief is sought is beyond
the officer’s powers and is, therefore, not the conduct of
the sovereign…. These two types have frequently been
recognized by this Court as the only ones in which a
restraint may be obtained against the conduct of
Government officials.  

Vann v. Kempthorne, 534 F.3d 741, 750-51 (D.C. Cir. 2008) (quoting Larson,

337 U.S. at 689-90). 

As a general matter, tribal official immunity applies for activities

undertaken off-reservation, suits brought for money damages, can include both

members and nonmembers and unelected tribal officials, and derives from a

tribal sovereignty that predates the Constitution. See, James Joseph

Morrison Consultants, Inc. v. Sault Ste. Marie Tribe of Chippewa

Indians, 1998 WL 1031492, at *3-4 (W.D. Mich., Aug. 6, 1998). 

The Ninth Circuit recently held that the Ex parte Young Doctrine allows

a suit against a tribal official alleging an ongoing violation of federal law by the

tribal officer. See, BNSF v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) (“In

determining whether Ex Parte Young is applicable to overcome the tribal

officials’ claim of immunity, the relevant inquiry is only whether BNSF has

alleged an ongoing violation of federal law and seeks prospective relief.”) (citing

Verizon Maryland, Inc. v. Public Service Commission of Maryland,

535 U.S. 635, 645-46 (2002) (emphasis in original)). The Vaughn Court held that

the chairman of the Hualapai Tribe was immune from suit in federal court, but
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that a tribal official charged with collecting tribal taxes against the non-Indian-

owned railroad was not immune. See, Vaughn, 509 F.3d at 1093 (chairman

immune); id. at 1092 (tribal finance director not immune). The court reasoned

that the chairman’s scope of tax collection and enforcement authority was not

close enough to the tribal statute, rendering the chairman immune. See, id. at

1093 (citing National Audubon Society, Inc. v. Davis, 307 F.3d 835, 847

(9th Cir. 2002)). But this seems like an overly formulistic decision because it is

irrelevant whether the finance director (or the chairman, for that matter) is sued,

it is the Tribe in reality that is the defendant. 

The holding in Vaughn follows from two other Ninth Circuit decisions

appear to follow the rule that tribal officials may be sued if the tribal law they are

following violates federal law. First, in Burlington Northern Railroad Co. v.

Blackfeet Tribe of Blackfeet Indian Reservation, 924 F.2d 899 (9th Cir.

1991), cert. denied, 505 U.S. 1212 (1991), overruled on other grounds by Big

Horn County Elec. Co-op, Inc. v. Adams, 219 F.3d 944 (9th Cir. 2000), the

Ninth Circuit held that tribal officials enjoy immunity only to the extent of the

tribe’s valid authority. See, id. at 901-02. The court wrote: 

But sovereign immunity does not extend to officials
acting pursuant to an allegedly unconstitutional statute.
Ray v. Atlantic Richfield Co., 435 U.S. 151, 156-57
n. 6 … (1978); Larson v. Domestic and Foreign
Commerce Corp., 337 U.S. 682, 690 & n. 22 … (1949);
Ex parte Young, 209 U.S. 123, 159-60 … (1908). No
reason has been suggested for not applying this rule to
tribal officials, and the Supreme Court suggested its
applicability in Santa Clara Pueblo, 436 U.S. at 59,
98 S.Ct. at 1677. We strongly implied, without deciding,
that Ex parte Young does apply to tribal officials in
Chemehuevi Indian Tribe v. Calif. Bd. of
Equalization, 757 F.2d 1047, 1051-52 (9th Cir.), rev’d
in part on other grounds, 474 U.S. 9, 106 S.Ct. 289, 88
L.Ed.2d 9 (1985) and California v. Harvier, 700 F.2d
1217, 1218-20, 1220 n. 1 (9th Cir.1983). We now reach
the issue, and conclude that tribal sovereign immunity
does not bar a suit for prospective relief against tribal
officers allegedly acting in violation of federal law.
Harvier, 700 F.2d at 1221, 1224 (Norris, J.,
dissenting). Accordingly, tribal officials are not immune
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from suit to test the constitutionality of the taxes they
seek to collect. Tenneco Oil Co. v. Sac and Fox
Tribe of Indians, 725 F.2d 572, 574 (10th Cir.1984);
Wisconsin v. Baker, 698 F.2d 1323, 1332-33 (7th
Cir.1983). 

Id. at 901-02.  Similarly, the Ninth Circuit held in Arizona Public Service Co.

v. Aspaas, 77 F.3d 1128 (9th Cir. 1995), that Navajo Nation officials could not

avoid suit to contest the assertion of jurisdiction by the Nation over the plaintiff.

See, id. at 1133-34. The court wrote: 

As a final jurisdictional contention, appellees argue that
they enjoy sovereign immunity from suit. See
Chemehuevi Indian Tribe v. California St. Bd. of
Equalization, 757 F.2d 1047, 1051 (9th Cir.), rev’d in
part on other grounds, 474 U.S. 9 … (1985) (noting that
question of tribal sovereign immunity is jurisdictional in
nature). Indian tribes may not be sued absent an express
and unequivocal waiver of immunity by the tribe or
abrogation of tribal immunity of Congress. See,
Burlington Northern R.R. Co. v. Blackfeet Tribe,
924 F.2d 899, 901 (9th Cir.1991), cert. denied, 505 U.S.
1212 … (1992). Tribal sovereign immunity, however,
does not bar a suit for prospective relief against tribal
officers allegedly acting in violation of federal law. Id.
Here, APS has alleged that certain Navajo officials
violated federal law by acting beyond the scope of their
authority. See, National Farmers, 471 U.S. at 845 …
(noting that in all cases before the Supreme Court
involving questions as to the extent to which Indian
tribes have retained the power to regulate the affairs of
non-Indians, “the governing rule of decision has been
provided by federal law”). That is essentially all that this
case involves at the present stage. Injunctive relief is
sought; damages are not. 

Id.   Following Blackfeet Tribe, the Ninth Circuit held in Big Horn County

Elec. Co-op, Inc. v. Adams, 219 F.3d 944 (9th Cir. 2000), that tribal officials

engaged in collecting taxes on non-Indians in violation of federal law were not

immune from suit: 

This court recognized in Blackfeet Tribe, in a part of
the opinion not overruled by Strate, that suits for
prospective injunctive relief are permissible against
tribal officers under the Ex Parte Young framework.
See Blackfeet Tribe, 924 F.2d at 901 (“[T]ribal
officials are not immune from suit to test the
constitutionality of the taxes they seek to collect.”). As a
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result, the district court’s decision to permanently enjoin
the defendants from applying RUTC to Big Horn’s utility
property did not violate principles of sovereign
immunity because, as stated above, the officials acted in
violation of federal law in enforcing the tax. 

Id. at 954.   And in a very recent unpublished opinion, the Ninth Circuit held that

tribal official immunity does not foreclose a claim that a tribal court has no

jurisdiction over a non-Indian company. See, BNSF Ry. Co. v. Ray, 2008 WL

4710778, at *1 (9th Cir., Oct. 27, 2008). The court wrote: 

This action is permissible under Ex parte Young, 209
U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908), because it
seeks prospective injunctive relief against the tribal
officers acting in their official capacities. See, Big
Horn County Elec. Coop., Inc. v. Adams, 219 F.3d
944, 954 (9th Cir.2000) (“[S]uits for prospective
injunctive relief are permissible against tribal officers
under the Ex Parte Young framework.”); see also
BNSF Ry. Co. v. Vaughn, 509 F.3d 1085, 1091 (9th
Cir.2007) (“Issues of tribal sovereign immunity are
reviewed de novo.”). Because Plaintiffs have alleged an
ongoing violation of federal law-the unlawful exercise of
tribal court jurisdiction-and seek prospective relief only,
tribal sovereign immunity does not bar this action. See
id. at 1092 ( “In determining whether Ex Parte Young
is applicable to overcome the tribal officials’ claim of
immunity , the relevant inquiry is only whether [the
plaintiff] has alleged an ongoing violation of federal law
and seeks prospective relief.” (emphasis omitted)). 

Id.  Other circuits follow the same route in holding tribal official immunity

inapplicable.  A panel of the Eighth Circuit held in Baker Electric Co-op, Inc.

v. Chaske, 28 F.3d 1466, 1471-72 (8th Cir. 1994), that tribal official immunity

did not extend to cases in which the tribe acted beyond its federal Indian law

authority. See id. The court stated: 

Applying Northern States Power, the dispositive
issue before this court is whether the Tribe had the
authority to enact the Tribal Utilities Code: If yes, the
tribal officers are clothed with the Tribe’s sovereign
immunity; if no, then the sovereign immunity defense
must fail. See id. We decline, however, to decide in the
first instance whether the Tribe had this authority. See,
Tenneco, 725 F.2d at 576 (remanding case back to
district court to give Tribe an opportunity to prove that
it had authority to enact an ordinance). Further, we
reject the Tribe’s contention that officer suits are
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inappropriate where the officers have not acted. Tribe’s
Br. Nos. 93-1696, 93-1699, at 3-5. The RECs seek to
enjoin the members of the Tribal Utilities Commission
from enforcing the Tribal Utilities Code, and therefore
their suits are squarely of the type recognized and
approved of by this court in Northern States Power.
See 991 F.2d at 460 (approving of suit that sought to
enjoin tribal officers from enforcing tribal ordinance);
see also South Dakota v. Bourland, 949 F.2d 984,
989 (8th Cir.1991) (upholding propriety of suit seeking
injunctive relief against tribal officers), rev’d on other
grounds, 508 U.S. 679 … (1993). 

Id.   A district court in the Eighth Circuit followed this reasoning as well. In

Melby v. Grand Portage Band of Chippewa Indians, 1998 WL 1769706

(D. Minn., Aug. 13, 1998), the court held that tribal officials could be sued in

federal court for enforcing tribal law against non-Indians: 

On the other hand, tribal sovereign immunity does not
bar a federal cause of action for prospective injunctive
relief against the Band’s Land Use Administrator. See
Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59
(1978) (citing Ex Parte Young in holding that a tribal
officer does not share the tribe’s immunity from a suit
for declaratory and injunctive relief); Baker Electric
Cooperative, Inc. v. [Chaske], 28 F.3d 1466, 1471
(8th Cir.1994) (“[t]he Tribe’s sovereign immunity,
however, is subject to the well-established exception
described in Ex Parte Young.”).  No officer of the
Tribal Court has been named as a Defendant in this
matter, and yet injunctive relief is sought against not
only the Land Use Administrator, but also against the
Tribal Court which has sovereign immunity as an entity
of the tribal government. Nonetheless, the Supreme
Court in Strate remarked that “as to nonmembers ... a
tribe’s adjudicative jurisdiction does not exceed its
legislative jurisdiction.” 117 S.Ct. at 1413. Therefore, any
ruling regarding the scope of the Tribal Land Use
Administrator’s authority would appear to resolve any
dispute as to the tribal court’s jurisdiction, and the Court
is confident that the tribal court will afford due
deference to any such federal questions which this Court
may ultimately resolve. 

Id. at *3.   

In the Ninth Circuit, there has been a clash of confused opinion on this

question, with the Circuit eventually reaching a conclusion that the Ex parte

Young Doctrine applies to circumvent tribal official immunity in several cases.
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However, the Ninth Circuit does recognize instances where tribal official

immunity remains viable – that is, where the allegedly federal claim is actually a

claim against the tribe.  The Ninth Circuit does apply tribal official immunity

where a plaintiff may be alleging violations of federal law, but the relief runs

against the tribe. In Hardin v. White Mountain Apache Tribe, 779 F.2d 476

(9th Cir. 1985), the Ninth Circuit held that tribal officials were immune from suit,

but only after concluding that the tribal official action (excluding a non-Indian

from the reservation), was permissible under federal law. See id. at 479-80. The

court wrote: 

Sovereign immunity shields the Tribe from any suit
arising out of the proceeding. See, Tenneco Oil Co. v.
Sac and Fox Tribe of Indians of Oklahoma, 725
F.2d at 574. This tribal immunity extends to individual
tribal officials acting in their representative capacity and
within the scope of their authority. United States v.
Oregon, 657 F.2d 1009, 1012 n. 8 (9th Cir.1981).
Because all the individual defendants here were acting
within the scope of their delegated authority, Hardin’s
suit against them is also barred by the Tribe’s sovereign
immunity. 

Id.  One early post-Martinez decision, Swift Transp., Inc. v. John, 546 F.

Supp. 1185 (D. Ariz. 1982), vacated, 574 F. Supp. 710 (D. Ariz. 1983), suggested

that tribal official immunity is “co-extensive” with tribal sovereignty. Id. at 1188.

The court wrote: 

The tribe’s immunity also extends to tribal officials
acting in their official capacity and within their scope of
authority. United States v. Oregon, 657 F.2d 1009,
1012 n. 8 (9th Cir. 1981). Yet the tribe’s sovereign
immunity is not absolute. Id. at 1013. Given that the
sovereign immunity is like all other aspects of tribal
sovereignty, see, Santa Clara Pueblo v. Martinez,
436 U.S. 49, 58 … (1978) (Santa Clara), this Court
concludes that tribal sovereign immunity is coextensive
with tribal sovereignty. Babbitt Ford, supra, 519
F.Supp. at 425. This Court perceives no principled basis
why sovereign immunity should bar an action if the
conduct complained of is determined to be beyond the
scope of the tribe’s sovereign powers. This is especially
true in a case, such as this, where tribal officials are
named as defendants and only non-monetary relief is
requested. See, Larson v. Domestic & Foreign
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Commerce Corp., 337 U.S. 682 … (1949); see also
Beller v. Middendorf, 632 F.2d 788, 797 (9th Cir.
1980). 

Id. at 1188-89.  Elsewhere, the Ninth Circuit held that suits against tribal officials

acting in concert with federal officials are not precluded by tribal official

immunity. See, Evans v. McKay, 869 F.2d 1341, 1348 n. 9 (9th Cir. 1989). The

court wrote: 

While officials and agents of an Indian tribe do not have
the same immunity as the tribe itself, Kennerly, 721
F.2d at 1259, tribal immunity nevertheless extends to
individual tribal officials while “acting in their
representative capacity and within the scope of their
authority.” Hardin v. White Mountain Apache
Tribe, 779 F.2d 476, 479 (9th Cir.1985). See also
United States v. Yakima Tribal Ct., 806 F.2d 853,
861 (9th Cir.1986), cert. denied, 481 U.S. 1069 … (1987).
Although the allegedly unconstitutional arrests and
seizures of which the Evanses complain were
accomplished pursuant to orders of the Tribal Court, we
disagree with the district court’s conclusion that the
individual tribal defendants were “at all times pertinent
to this action, acting within their official capacities and
under authority of tribal law.” See, Evans v. Little
Bird, 656 F.Supp. at 875. If appellants are able to prove
that the individual tribal defendants acted in concert
with the police defendants, whose actions we have here
held to be “under color of state law,” their actions cannot
be said to have been authorized by tribal law. Cf. Ex
parte Young, 209 U.S. 123, 159-60 … (1907)
(enforcement of unconstitutional act by state official is a
proceeding without the authority of and one which does
not affect the State in its sovereign or governmental
capacity). 

Id.  

In the present action Plaintiff is seeking to enjoin the Defendants from

interference with Federal permits on Federal lands.  In addition, the action would

seek to enjoin the continuing trespass of Defendants. Te-Moak and South Fork

Band, on the land described as:

Township 33 North, Range 56 East, M.D.B. & M.

  Section 19: The whole thereof;
Section 29: NW¼;
Section 31: The whole thereof;
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Section 33: The whole thereof;
Section 35: The whole thereof.

The Plaintiff is comprised of members of Defendants, Te-Moak and South Fork

Band, which have been forced off Indian lands by the officers named herein.  This

required the Plaintiff to negotiate and purchase the grazing permits identified in

the complaint.  The Defendants, Te-Moak and South Fork Band, have now sought

to use their positions to again harm the Plaintiff.  As was set forth in the

complaint the Defendant, BLM, notified the Defendants, Te-Moak and South

Fork Band, that they would not be authorized permits due to the amount owed to

the U.S. Government for past trespasses.  These funds have never to the

knowledge of Plaintiff been collected nor has there ever been proof provided that

Defendant, BIA, had the land described above transferred to it pursuant to

Federal Law.  CFR’s 151.3, 151.9, and 151.11 have been cited in the complaint that

have not been complied with regarding the property identified above.  Regardless,

Defendants, Tybo, Townsend, and Gonzales continue to take a position to

adversely possess the property and take action on the property in violation of

Federal Law.  Plaintiff has set forth facts that these Defendants have fenced the

land which is in violation of 43 U.S.C. § 1061.  In addition, the same actions of

these Defendants have interfered with the water rights attributable to the entire

Federally owned property.

This action has a different view point then many grazing cases.  The

Plaintiff in this action has abided by Federal Law to obtain the right to graze the

cattle belonging to Plaintiff.  Plaintiff is in this action attempting to protect its

right conferred upon it by the Federal Government.  This use is being frustrated

by the ongoing personal issues of the individual Indian Defendants to use their

positions to violate Federal Law in an effort to destroy Plaintiff’s business.  This is

certainly outside the scope of their official capacities.  In addition, instead of

monitoring the compliance of Te-Moak and South Fork Band the BLM and BIA
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are now acting complicity with these Defendants to frustrate the use of Plaintiff’s

lawfully obtained Federal Permits.

Immunity was waved by Te-Moak and South Fork Band in its actions
to seek adverse possession of United States property as well as Water
Rights that do not belong to the moving Defendants.

Defendants, Te-Moak and South Fork Band, have waived immunity as set

forth above.  However, if this is not conclusive the Plaintiff would then submit

that this is a Federal Claim which requests prospective relief and that the

individual Council members do not have such immunity.  In addition, it is

submitted that the authorities above also state that no immunity exists for the

moving Defendants as they can not be immune from an action that seeks to clarify

the true character of the land identified as:

Township 33 North, Range 56 East, M.D.B. & M.

  Section 19: The whole thereof;
Section 29: NW¼;
Section 31: The whole thereof;
Section 33: The whole thereof;
Section 35: The whole thereof.

The moving Defendants in essence want this Court to validate by dismissal that

the property is being held in the appropriate trust for the Defendants.  The

Defendants have taken it upon themselves to fence Federal Land to the exclusion

of all others which is certainly attempting to modify the land and its character

contrary to the United States and all citizens that would have a right to use of the

property.  The additional question raised is the water rights on the Federal Lands

and the ability to use them by Plaintiff or Defendants, Te-Moak and South Fork

Band.

Moving Defendants, as was previously stated, have not received the land

identified pursuant to the Federal Law which covers Indian lands being placed in

trust with the BIA.  Nor have Defendants made any claim under the Color of Title

Act §43 U.S.C. 1068 and 1068a.  Thus, the issue of the land and water are
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justiciable issues before the Court based on Plaintiff’s Complaint.

CONCLUSION

Te-Moak waived its immunity and such can not be raised in the present

case.  Te-Moak is violating several Federal laws and regulations.  For this they can

not be immune.  The primary relief requested is for injunctions to issue that

prohibits future action contrary to Federal law which then can be imposed on the

individual moving Defendants.  Based on the allegations contained in the

complaint it is submitted that the Court should deny Defendants’ Motion to

Dismiss herein.  Should the Court see fit the Plaintiff should be allowed to amend

if it is determined that the allegations contained therein are not clear to inform

Defendants of the Causes of Action toward them.  At that time the Plaintiff would

also seek to correct the clerical errors in paragraph identification.

DATED this 26  day of May 2015.th

DAVID D. LOREMAN, CHTD.
445 Fifth Street, Suite 210
Elko, Nevada   89801
(775) 738-6606

By  \S\ David D. Loreman
DAVID D. LOREMAN, ESQ.
Nevada Bar No.  3867
Attorney for Plaintiff
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of DAVID D.

LOREMAN, CHTD., and that on this 26  day of May 2015, I deposited forth

mailing, postage prepaid, at Elko, Nevada, a true and correct copy of the foregoing

document to:

Charles R. Zeh, Esq.
575 Forest Street, Suite 200

Reno, Nevada 89509

Greg Addington
Assistant United States Attorney

100 West Liberty Street, Suite 600
Reno, Nevada   89501

\S\ Kathleen S. Hassett
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EXHIBIT “A”
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CORPORATE CHARTER OF THE TE-MOAK BANDS OF 
WESTERN SHOSHONE INDIANS OF THE STATE OF 
NEVADA 

A FEDERAL CORPORATION CHARTERED UNDER THE ACT OF JUNE 
18, 1934 

Whereas, the Te-Moak Bands of Western Shoshone Indians of the 
State of Nevada constitute a recognized Indian tribe organized under 
a constitution and by-law- ratified by the residents of the Elko Gov
ernment Colony on May 31, 1938, and approved by the Secretary of 
the Interior on August 24, 1938, pursuant to Section 16 of the Act of 
June 18, 1934 (48 Stat. 984), as amended by the Act of June 15, 
1935, (49 Stat. 378) ; and 

Whereas, more than one-third of the adult members of the Te-Moak 
Bands of Western Shoshone Indians have petitioned that a charter 
of incorporation be granted to such Indians, subject to ratification 
by a vote of the adult Indians who are members of said Bands; 

Now, therefore, I , Oscar L. Chapman. Assistant Secretary of the 
Interior, by virtue of the authority conferred upon me by the said 
Act of June 18, 1934 (48 Stat. 984), do hereby issue and submit this 
charter of incorporation to the Indians of the Te-Moak Bands of 
Western Shoshone Indians to be effective from and after such time 
as it may be ratified by a majority vote of the adult Indians who 
are members of said Bands and who are residing on the Elko Gov
ernment Colony at the time of an election for the ratification hereof 
in which at least thirty per cent of the eligible voters vote. 

Corporate 1. In order to further the economic development of the 
Existence Te-Moak Bands of Western Shoshone Indians in 
and the State of Nevada by conferring upon the said 
Purpoxex. Indians certain corporate rights, powers, privileges 

and immunities: to secure for the members of the 
Tribe an assured economic independence; and to 
provide for the proper exercise by the Indians of 
various functions heretofore performed by the De
partment of the Interior, the aforesaid Indians are 
hereby chartered as a bodjT politic and corporate of 
the United States of America, under the corporate 
name "The Te-Moak Bands of Western Shoshone 
Indians of Nevada." 

Perpetual 2- The Te-Moak Bands of Western Shoshone Indians 
Succeasion. O I Nevada shall, as a Federal corporation, have per

petual succession. 
Member- 3. The Te-Moak Bands of Western Shoshone Indians 
ship. shall be a membership corporation. Its members 

shall consist of all persons now or hereafter mem-
18491T—30 (1 ) 
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bers of the Te-Moak Bands of Western Shoshone 
Indians of Nevada, as provided by their duly rati
fied and approved constitution and by-laws. 

Manage- 4. The Te-Moak Western Shoshone Council estab-
ment. lished in accordance with the said constitution and 

by-laws of the Te-Moak Bands of Western Sho
shone Indians, shall exercise all the corporate 
powers hereinafter enumerated. 

Corporate 5. The Te-Moak Bands of Western Shoshone Indians, 
Powers. subject to any restrictions contained in the consti

tution and laws of the United States, or in the con
stitution and by-laws of the said Te-Moak Bands 
of Western Shoshone Indians, shall have the fol
lowing corporate powers, in addition to all powers 
already conferred or guaranteed by the tribal con
stitution and by-laws. 

(a) To adopt, use. and alter at its pleasure, a 
corporate seal. 

(b) To purchase, take by gift, bequest, or other
wise, own, hold, manage, operate, and dis
pose of property of every description, real 
and personal, subject to the following limi
tations : 

(1) No sale or mortgage may be made by 
the Te-Moak Bands of any land or in
terests in land, including mineral 
rights, now or hereafter held by the 
members of the Te-Moak Bands of 
Western Shoshone Indians of Nevada 
within the territory of the Tribe. 

(2) No leases or permits (which term 
shall not include land assignments to 
members of the Bands) covering any 
land or interests in land now or here
after held by the Indians within the 
territory of the Te-Moak Bands shall 
be made by the Indians for a longer 
term than ten years, and all such 
leases, permits or contracts must be 
approved by the Secretary of the In
terior or by his duly authorized rep
resentative; but mineral leases or any 
leases requiring substantial improve
ments of the land may be made for 
longer periods when authorized by 
law. 

(3) No action shall be taken by or in be
half of the Te-Moak Bands which in 
any way operates to destroy or injure 
the grazing lands or other natural re
sources of the Te-Moak Bands of 
Western Shoshone Indians of Nevada. 

Case 3:15-cv-00066-LRH-VPC   Document 21   Filed 05/26/15   Page 23 of 27



3 
* 

All leases or permits relating to the 
use of grazing lands shall conform to 
regulations of the Secretary of the 
Interior authorized by Section 6 of the 
Act of June 18, 1934, with respect to 
range carrying capacity and other 
matters therein specified. Conformity 
to such regulations shall be made a 
condition of any such lease or permit 
whether or not such agreement re
quires the approval of the Secretary 
of the Interior, and violation of such 
condition shall render the agreement 
revocable, in the discretion of the Sec
retary of the Interior. 

(c) To issue interests in corporate property in 
exchange for restricted Indian lands, the 
forms for such interests to be approved by 
the Secretary of the Interior. 

(d) To borrow money from the Indian Credit 
Fund in accordance with the terms of Sec
tion 10 of the Act of June 18, 1934 (48 Stat. 
984), or from any other governmental agen
cy, or from any member or association of 
members of the Te-Moak Bands of Western 
Shoshone Indians, and to use such funds 
directly for productive tribal enterprises, or 
to loan money thus borrowed to individual 
members or to cooperative associations of 
members of the Bands, to community organ
izations for community use, or for loans by 
the community to members or to cooperative 
associations of members of the community: 
Provided, That the amount of indebtedness 
to which the Indians may subject themselves, 
aside from loans from the Indian Credit 
Fund, shall not exceed $500, except with the 
express approval of the Secretary of the 
Interior. 

(e) To engage in any business that will further 
the economic well-being of the members of 
the Bands, or to undertake any activity of 
any nature whatever, not inconsistent with 
law or with any provisions of this charter. 

(/) To make and perform contracts and agree
ments of every description, not inconsistent 
with law or with any provisions of this char
ter, with any person? association, or corpora
tion, with any municipality or any county, 
or with the United States or the State of 
Nevada, including agreements with the State 
of Nevada for the rendition of public serv-
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Termina
tion of 
Super
visor 
Powers. 

ices: Provided, That all contracts involving 
payment of money by the corporation in ex
cess of $300 in any one fiscal year shall be 
subject to the approval of the Secretary of 
the Interior or his duly authorized repre
sentative. 

{g) To pledge or assign chattels or future tribal 
income due or to become due to the Te-Moak 
Bands: Provided, That no such assignment 
of tribal income, other than an assignment to 
the United States, shall extend more than ten 
years from the date of execution and shall 
not amount for any one year to more than 
one-half of the net tribal income from any 
one source: And, provided further, That any 
such pledge or assignment shall be subject 
to the approval of the Secretary of the In
terior or his duly authorized representative. 

(h) To deposit corporate funds, from whatever 
source derived, in any national or state bank 
to the extent that such funds are insured by 
the Federal Deposit Insurance Corporation, 
or secured by a surety bond, or other secu
rity, approved by the Secretary of the In
terior ; or to deposit such funds in the Postal 
Savings Bank or with a bonded disbursing 
officer of the United States to the credit of the 
Te-Moak Bands of Western Shoshone In
dians of Nevada. 

(i) To sue and to be sued in courts of competent 
jurisdiction within the United States; but 
the grant or exercise of such power to sue 
and to be sued shall not be deemed a consent 
by the Tribe or by the United States to the 
levy or any judgment, lien or attachment 
upon the property of the Te-Moak Bands of 
Western Shoshone Indians other than in
come or chattels specially pledged or as
signed. 

(j) To exercise such further incidental powers, 
not inconsistent with law, as may be neces
sary to the conduct of corporate business. 

Upon request by the Te-Moak Western Shoshone 
Council for the termination of any supervisory 
power reserved to the Secretary of the Interior un
der Sections 5 (b) (2), 5 ( t f ) /5 ( / ) , 5 {g), 5 O ) , 
and section 8 of this Charter, the Secretary of the 
Interior, if he shall approve such request, shall 
thereupon submit the question of such termination 
f ? r , ^ * » l o n b y t h e I n dians . The termination 
shall be effective upon ratification by a majority 
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vote of the adult members of the Te-Moak Bands of 
Western Shoshone Indians, at an election in which 
at least thirty per cent of the eligible voters vote. 
If at any time after ten years from the date of rati
fication of this Charter such request shall be made 
and the Secretary shall disapprove it, or fail to ap
prove or disapprove it, within ninety days after its 
receipt, the question of the termination of any such 
power may then be submitted by the Secretary or by 
the Te-Moak Western Shoshone Council to popular 
referendum of the adult members actually living 
within the territory of the Te-Moak Bands, and if 
the termination is approved by two-thirds of the 
eligible voters, it shall be effective. 

Corporate 7. No property riglits of the members of the Te-Moak 
Property. Bands of Western Shoshone Indians of Nevada 

shall be in any way impaired by anything contained 
in this Charter, and the ownership by the Indians 
of unallotted lands, whether or not assigned to the 
use of any particular individuals, is hereby ex
pressly recognized. The individually-owned prop
erty of members of the Tribe shall not be subject to 
any corporate debts or liabilities, without such 
owners' consent. Any existing lawful debts may be 
satisfied or cancelled pursuant to law. 

Corporate 8. The Council may issue to each of the members of 
Dividends. the Te-Moak Bands of Western Shoshone Indians 

of Nevada a non-transferable certificate of member
ship evidencing the equal share of each member in 
the assets of the Tribe and may distribute per cap
ita among the recognized members of the Tribe, all 
income of the Tribe over and above sums necessary to 
defray corporate obligations to members of the Tribe 
or to other persons, and over and above all sums 
which may be devoted to the establishment of a re
serve fund, the construction of public works, the 
costs of public enterprises, the expenses of tribal 
government, the needs of charity, or other corporate 
purpose. No such distribution of profits in any one 
year amounting to a distribution of more than one-
half of the accrued surplus, shall be made without 
the approval of the Secretary of the Interior. No 
financial assets of the Te-Moak Bands shall be dis
tributed except as provided herein. 

Corporate 9. The officers of the Te-Moak Bands of Western Sho-
Accounts. shone Indians of Nevada shall maintain accurate 

and complete public accounts of the financial affairs 
of the Indians, which shall clearly show all credits, 
debts, pledges and assignments, and shall furnish an 
annual balance sheet and report of the financial 
affairs of the Tribe to the Commissioner of Indian 
Affairs. 
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Amend- 10. This Charter shall not be revoked or surrendered 
ments. except by Act of Congress, but amendments may be 

proposed by resolutions of the Te-Moak Western 
Shoshone Council, which, if approved by the Sec
retary of the Interior, shall be effective when rati
fied by a majority vote of the adult members of 
the Tribe at a popular referendum in which at 
least thirty per cent of the eligible voters vote. 

Ratifica- 11- This Charter shall be effective from and after the 
tion. date of its ratification by a majority vote of the 

adult members of the Te-Moak Bands who reside 
in the Elko Government Colony, provided at least 
thirty per cent of the eligible voters shall vote, such 
ratification to be formally certified by the Super
intendent of the Carson Indian Agency and the 
Chairman and Secretary of the Te-Moak Bands. 

Submitted by the Assistant Secretary of the Interior for ratifica
tion by the Indians of the Te-Moak Bands of Western Shoshone 
Indians of Nevada. 

OSCAR L. CHAPMAN, 
Assistant Secretary of the Interior. 

[SEAL] 
WASHINGTON, D. C , October 88, 1938. 

CERTIFICATION 

Pursuant to section 17 of the Act of June 18, 1934 (48 Stat. 984), 
this Charter, issued on October 28, 1938 by the Assistant Secretary 
of the Interior to the Te-Moak Bands of Western Shoshone Indians 
of the State of Nevada, was duly submitted for ratification to the 
adult members of said Bands residing in the Elko Government 
Colony and was on December 12, 1938, duly ratified by a vote of 37 
for, and 2 against, in an election in which over 30 per cent of those 
entitled to vote cast their ballots. 

J IMMIE JAMES, 
Chairman, Te-Moak Western Shoshone Cowneil. 

CHARLES MALOTTE, 
Secretary, Te-Moak 'Western Shoshone Council. 

ALIDA C. BOWLER, 
Superintendent, Carson Indian Agency. 

o 
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