
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

CHRISTINE WILLIAMS, )
)

Plaintiff, )
) CIVIL ACTION NUMBER:

v. )
) 1:14-cv-00594-CG-M

POARCH BAND OF CREEK )
INDIANS, )

)
Defendant. )

DEFENDANT’S REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS

Defendant Poarch Band of Creek Indians (“PBCI”) respectfully submits the

following Reply Brief in Support of its Motion to Dismiss (Doc. 10):

I. INTRODUCTION

Plaintiff Christine Williams’ (“Plaintiff”) “Brief for Motion to Proceed”

(Doc. 14), which PBCI interprets as Plaintiff’s Response in Opposition to its

Motion to Dismiss, attempts to distract the Court from the subject-matter

jurisdictional threshold issues in this case by presenting Plaintiff’s version of the

facts and relative merits of her claim under the Age Discrimination in Employment

Act of 1967, as amended (“ADEA”). However, the Court should disregard

Plaintiff’s factual allegations and dismiss her Complaint as a matter of law under

Fed. R. Civ. P. 12(b)(1) because the Court cannot exercise subject-matter
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jurisdiction over Plaintiff’s ADEA claim because PBCI is a federally recognized

Indian tribe entitled to tribal sovereign immunity.1

Plaintiff admits the ADEA is “silent regarding its application to Indian

tribes.” (Doc. 14 at p. 8.) The Court’s consideration of Plaintiff’s Complaint

should end there because absent clear Congressional abrogation of tribal sovereign

immunity, PBCI’s immunity from Plaintiff’s ADEA claim applies. Plaintiff also

fails to provide any evidence whatsoever that PBCI waived its tribal sovereign

immunity with respect to her ADEA claim. Thus, the Court must dismiss

Plaintiff’s Complaint under Fed. R. Civ. P. 12(b)(1) because it cannot properly

exercise subject-matter jurisdiction over Plaintiff’s ADEA claim.

Plaintiff’s abstention argument is also without merit. Because the Court

lacks subject-matter jurisdiction over Plaintiff’s ADEA claim due to PBCI’s tribal

sovereign immunity, there is no need for the Court to abstain from exercising

jurisdiction, as Plaintiff mistakenly suggests.

Finally, the Court should dismiss Plaintiff’s Complaint under Fed. R. Civ. P.

12(b)(6) because Plaintiff’s ADEA claim is proper, if anywhere, before the PBCI

Tribal Employment Rights Office. Plaintiff’s assertion that the Tribal Employment

1 In addition to dismissal under Fed. R. Civ. P. 12(b)(1), the Court should also dismiss Plaintiff’s
Complaint for failure to state a claim upon which relief may be granted under Fed. R. Civ. P.
12(b)(6) for the same reasons discussed herein (and as discussed in PBCI’s initial Motion to
Dismiss and supporting brief).
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Rights Office is inapplicable to this case is not only inaccurate, but also directly

conflicts with the PBCI Tribal Employment Rights Code.

In short, the Court should grant PBCI’s Motion to Dismiss because Plaintiff

does not present any persuasive rebuttal in her opposition to the arguments set

forth in PBCI’s Motion to Dismiss and Brief in Support of Motion to Dismiss.

II. LEGAL ANALYSIS

A. The Court cannot exercise subject-matter jurisdiction over this
matter because PBCI is an Indian tribe entitled to tribal sovereign
immunity.

A court must dismiss a lawsuit against an Indian tribe for lack of subject-

matter jurisdiction based on tribal sovereign immunity “unless the tribe has clearly

waived its immunity or Congress has expressly and unequivocally abrogated that

immunity.” Freemanville Water Sys., Inc. v. Poarch Band of Creek Indians, 563

F.3d 1205, 1208 (11th Cir. 2009). In this instance, Plaintiff actually admits the

ADEA is silent with respect to its applicability to Indian tribes, thus confirming

that Congress did not expressly and unequivocally abrogate tribal sovereign

immunity for ADEA claims asserted against PBCI. Further, Plaintiff provides no

evidence that PBCI waived its tribal sovereign immunity.

a. Plaintiff admits the ADEA does not expressly and
unequivocally abrogate tribal sovereign immunity.

It is well settled that Congress must “expressly and unequivocally” abrogate

tribal sovereign immunity through the text of a statute in order to authorize suit
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under that statute against an Indian tribe. See Michigan v. Bay Mills Indian Cmty.,

134 S. Ct. 2024, 2031 (2014); Fla. Paraplegic Ass’n, Inc. v. Miccosukee Tribe of

Indians of Fla., 166 F.3d 1126, 1131 (11th Cir. 1999) (“We conclude, therefore,

that Congress abrogates tribal immunity only where the definitive language of the

statute itself states an intent either to abolish Indian tribes’ common law immunity

or to subject tribes to suit under the act.”).

Not only does Plaintiff’s Complaint fail to identify any Congressional

abrogation of tribal sovereign immunity within the text of the ADEA, Plaintiff

actually admits in her response to PBCI’s Motion to Dismiss that “Congress is

silent regarding [the ADEA’s] application to Indian tribes.” (Doc. 14 at p. 8.)2

While Plaintiff mistakenly argues that Congressional silence is actually a basis for

this Court’s ability to exercise subject-matter jurisdiction over her Complaint, this

is simply not the standard established and recognized by the United States

Supreme Court and the Eleventh Circuit. See Bay Mills Indian Cmty., 134 S. Ct.

at 2031; Fla. Paraplegic Ass’n, 166 F.3d at 1131. Further, Plaintiff cites to no case

law or other legal materials to support her position that Congressional silence

related to tribal sovereign immunity within the ADEA provides for subject-matter

2 Plaintiff also makes the inaccurate comment that the “ADEA does authorize private lawsuits
against federally recognized Indian tribes due to silence.” (Doc. 14 at p. 8.)
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jurisdiction.3 Absent Congressional authorization for private lawsuits against

Indian tribes under the ADEA, PBCI is entitled to full tribal sovereign immunity

from Plaintiff’s ADEA claim.

b. Plaintiff presents no evidence that PBCI waived its tribal
sovereign immunity with respect to Plaintiff’s ADEA claim.

In the absence of Congressional abrogation of tribal sovereign immunity, a

court may exercise subject-matter jurisdiction over a claim against an Indian tribe

only where the tribe waives its immunity. See Bay Mills Indian Cmty., 134 S. Ct.

at 2030-31. Waiver of tribal sovereign immunity “must be unequivocally

expressed.” Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282, 1292 (11th Cir.

2001). Plaintiff does not assert in her response to PBCI’s Motion to Dismiss that

PBCI waived its tribal sovereign immunity, and appears to concede that no waiver

is present. (See Doc. 14.) Without evidence of an “unequivocal expression” of

waiver by PBCI of its tribal sovereign immunity from Plaintiff’s ADEA claim,

PBCI’s immunity remains in effect.

c. The abstention doctrine does not apply in this matter because
there is no proper basis for the Court’s exercise of subject-
matter jurisdiction.

Because the Court cannot properly exercise subject-matter jurisdiction over

Plaintiff’s Complaint due to PBCI’s tribal sovereign immunity, Plaintiff’s

discussion of the abstention doctrine is misplaced, and the Court should disregard

3 The undersigned is not aware of any case law stating such a proposition.
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Plaintiff’s citations to County of Allegheny v. Frank Mashuda Co., 360 U.S. 185

(1959) and Colorado River Water Conservation Dist. v. United States, 424 U.S.

800 (1976).

While Plaintiff is correct that a federal court generally cannot abstain from

cases involving properly invoked jurisdiction, PBCI is not asking the Court to

abstain in this matter. Instead, PBCI is seeking dismissal of Plaintiff’s lawsuit

under Fed. R. Civ. P. 12(b)(1) because the Court does not have the ability to

exercise subject-matter jurisdiction over Plaintiff’s Complaint to begin with. In

contrast to Frank Mashuda Co. and Colorado River, the existence of properly

invoked subject-matter jurisdiction is missing in this case due to PBCI’s tribal

sovereign immunity.

B. Plaintiff’s ADEA claim is proper, if anywhere, before the Tribal
Employment Rights Office.

The PBCI Tribal Employment Rights Code states, “any Tribal Employee . . .

who believes that an Employer . . . has violated rights protected by this Title may

file a written complaint with the [Tribal Employment Rights] Office.” PBCI Tribal

Code § 33-8-2. Thus, Plaintiff’s assertion that “TERO obligations are not

applicable in this case” (Doc. 14 at p. 6) is inaccurate.

As set forth in the Declaration of Edie Jackson (attached to PBCI’s Brief in

Support of Motion to Dismiss as Exhibit A) Plaintiff worked within the PBCI

Health Department, which is a Tribal Government Department. (Doc. 11-1 at ¶¶ 5-

Case 1:14-cv-00594-CG-M   Document 15   Filed 03/23/15   Page 6 of 8



7

6, 8.) PBCI Health Department employees are considered PBCI employees, and

jobs within the PBCI Health Department are Tribal government jobs. (Id. at ¶¶ 7-

8.) Plaintiff does not dispute the accuracy of these assertions within Ms. Jackson’s

declaration. (See Doc. 14.)

III. CONCLUSION

For the reasons set forth herein and in PBCI’s Motion to Dismiss and Brief

in Support of Motion to Dismiss, PBCI respectfully requests the Court enter an

order dismissing Plaintiff’s Complaint pursuant to Fed. R. Civ. P. 12(b)(1) and/or

Fed. R. Civ. P. 12(b)(6).

Respectfully Submitted,

/s/ M. Tae Phillips
James C. Pennington (ASB-1287-N62J)
M. Tae Phillips (ASB-6565-W74P)
OGLETREE, DEAKINS, NASH, SMOAK

& STEWART, P.C.
420 20th Street North, Suite 1900
Birmingham, Alabama 35203
Telephone: (205) 328-1900
Fax: (205) 328-6000
james.pennington@ogletreedeakins.com
tae.phillips@ogletreedeakins.com

Attorneys for Defendant
Poarch Band of Creek Indians
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CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of March, 2015, I electronically filed
the foregoing with the Clerk of Southern District of Alabama, Southern Division,
using the Court’s CM/ECF system, and further served the foregoing via First Class
U.S. Mail upon the following:

Christine J. Williams (pro se)
1662 Wood Road
Atmore, Alabama 36502

/s/ M. Tae Phillips
OF COUNSEL

20648385.1
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