
IN THE UNITED STATES DISTRICT COURT

FOR TI{E SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
3
F
ffi
3-1

CHRISTINE J. WILLIAMS q
F*,

Plaintiff CIVL ACTION NO. l4-0s€-CC-rvr
IJvs' br,6

POARCH BAND OF CREEK INDIANS, F
Defendant.

PLAINTIFF BRIEF FOR MOTION TO PROCEED

Plaintiff respectfully oppose the defendant's motion to dismiss.

I. FACTS

l. Plaintiff filed the complaint on the due date, December 22,2014, and

signed complaint on January 5,2015 due to Holiday closure and name

discretion.

2. Plaintiff civil rights were violated due to the Age Discrimination

Employment Act of 1967, as amended (ADEA) disparate freatment.

a. Ginger Bergeron, Edie Jackson, and Susan Spurill stated, "If

Plaintiff did not resign that the Plaintiff would not be able to find a
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job as aLab Manager due to Plaintiff age". Defendants' intent was

to replace Plaintiff with a younger Lab Manager.

b. Ginger Bergeron stated repeatedly that the Plaintiff was an old

timer and that the Plaintiff had been at the Poarch Band of Creek

Indians Health Department to long.

c. Ginger Bergeron did not allow Plaintiff, who was the Lab

Manager, to be at the weekly meeting with the managers of all

other departments. All other departments were represented, but the

Lab was not represented. Plaintiff had to acquire notes from other

mangers on changes to the Poarch Band of Creek Indians Health

Department because she was not included in the meetings.

d. Plaintiff has witnesses to testifii on her behalf.

Defendant did not follow Poarch Band of Creek Indians policy and

procedure protocol, as stated in the Poarch Band of Creek Indians

Employment Manual. No oral warning, written warning, or final

wriffen warning were given. Termination was the first and final step.

The due process was not enforced. According to the Poarch Band of

Creek Indians Employee Manual, Plaintiff s immediate supervisor

should have been involved. The Progressive Discipline Steps as stated

on pages 16 through page 18 in the Poarch Band of Creek Indians
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Employment Manual were not followed. See Exhibit A of complaint

dated December 22, 2014.

4. Plaintiff was not given due process before termination, as stated in the

Poarch Band of Creek Indians Employment Manual. The Poarch Band

of Creek Indians have the authority to write their own Constitution,

but they must also abide by the Constitution written. See case

information provided below.

a. Case No. SC-I0-02, White vs Poarch Band of Creek Indians.

White, who did not receive the due process to which he was

entitled under tribal law in affect.

b. Tribal Supreme Court Case No. SC-12-01. White verses Poarch

Band of Creek Indians. White was awarded financial

compensation. Poarch Band of Creek Indians did not follow due

process when White was terminated.

s. Plaintiff did respond to peer review within the time frame stated by

Poarch Band of Creek Indians.

a. Plaintiff spoke with Jason Rackard (Human Resource Director) by

telephone, and email correspondence. Plaintiff did contact Jason

Rackard by phone on October 7,2A14 before 5:00 pm.
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b. Plaintitrdid respond to peer review. Plaintiffresponded to peer

review within the time frame stated by Poarch Band of Creek

Indians. Peer review suggestions received on October 7,2AU were

not acceptable to Plaintiff. Plaintiff also responded to the

suggestions by peer review on October 8,2014 by email.

c. Poarch Band of Creek Indians did not meet deadlines. Peer review

evaluation should only take one month and two weeks. Plaintiff

did not receive peer review evaluations until three months after

termination, and filing with EEOC.

d. Plaintiff was not contacted or given information after responding

to peer review. Deadlines for response were meet by Plaintiff, but

defendants did not meet deadlines that were set bv Poarch Band of

Creek Indians.

e. The Peer Review did make a job offer to Plaintiff that was

unacceptable. The Peer Review wanted to employ Plaintiffas a

new employee, not considering the twenty-one years of

exceptional service performed by Plaintiff. The Peer Review

offered a job with less pay per hour, no benefits, a probation period

of one yeffi, and monthly performance evaluations.
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The new job offer was a ploy not to pay Plaintiffannual leave and

sick leave benefits. Plaintiff did request compensation for leave

earned, and was not reimbursed for the annual leave nor sick leave

accrued. When the new job offer was specified to Plaintiff, the

annual and sick leave that Plaintiff had accrued was not offered

back to Plaintiff. Plaintiffwould have to start accruing leave as a

new employee with a zero balance of annual and sick leave hours.

This is not proper protocol according to the Poarch Band of Creek

Indians Employee Manual grievance policy step three. Step three

states, "If the dispute is resolved in favor of the employee,

she will receive all back pay and benefits." Plaintiffshould be

compensated for all leave accrued.

g. Plaintiffwas forced to use retirement pension due to unexpected

job termination, and non-payment of annual and sick leave

accrued. Plaintiff should be compensated for retirement pension

used, and unpaid annual and sick leave benefits.

6. Defendant claims on page 4, under Background and Statements of

Facts number l0: "At no time drning or after her employment with

PBCI, or prior to filing the lawsuit, did Plaintiffinitiate a complaint

with Tribal Employment Rights Office (TERO), or appeal any

f.
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decision of the Tribal Employment Right Office to the Tribal

Employment Rights Commission." The TERO requires that all

employers engaged in business on reservations give preference to

qualified Indians, in all aspects of employment, confracting, and all

other business or economic development activities. Plaintiff is not an

employer, a business, or tribal member. Therefore, TERO obligations

are not applicable in this case.

U. LEGAL ANALYSIS

1. The defendants' request that the Court abstain from exercising it jurisdiction

in this matter should be denied.

a. Abstention is "an exfiaordinary and narrow exception to the duty of a

(federal) court to adjudicate a confroversy properly before it."

Allegheny County v. Frank Mashuda Co, 360 U.S. 1885,188 (1959).

b. Abstention should rarely be invoked because the federal courts have a

"virtually unfl agging obligation. . . to exercise the jurisdiction glven

them." Colorado River Water Conservation Dist. v. United States"

424U.S. 800, 817 (1976). As this Circuit has explained:

"Congress has deliberately afforded the section 1983 plaintiff and

alternative federal forum. It is not for the courts to withdraw that
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jurisdiction which Congress expressly granted under section 1983

where such a withdrawal is contrary to the purpose of Congress in

extending the alternative forum.

c. Plaintiff has the legal right to pursue the case in federal coufi.

In Williams v. Lee. 358 U.S. 217 (1958), the United States Supreme

Court determined a state court has no jurisdiction over a claim against

an Indian or Indian tribe when the claim arises on Indian land. This

case is a federal case, and not in the jurisdiction of the state court.

d. The Poarch Band of Creek Indians Lab was inspected by Clinical

Laboratory Improvement Amendments of 1988 (CLIA). The Federal

regulations require on site surveys to determine whether or not a

laboratory is in compliance with the applicable regulations.

Compliance with these regulations is a condition of certification for

the CLIA program. Plaintiff was the Lab Manager for fwenty one

years, and passed inspection every two years during this twenty-one

year time frame. These inspections were performed by the federal

government. Therefore, the federal govemment has jurisdiction over

the Poarch Band of Creek Indians lab. This case is a federal case, and

should not be dismissed. If the federal govemment had jurisdiction
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during these inspections, they also should have jurisdiction over this

age discrimination case. See exhibit D on complaint dated

December 22,2014.

2. Silence is Golden.

a. A conflict between federal or state and tribal law when

operating within the boundaries of the tribal territory will

require a case-by-case analysis.

b. ADEA prohibits discrimination in employment on basis of age.

Employees and job applicants are protected under ADEA if

they are age 40 or over. Congress is silent regarding its

application to Indian tribes. Congress did not lean to right or

left on tribal sovereign immunity. The federal courts have the

right to final jurisdiction.

3. The Court has subject-matter jurisdiction over the Poarch Band of Creek

Indians hibal immunity (which is does). Defendant stated this information

on page 14 of defendant brief.

a. The factual circumstances of PlaintifPs case are sufficient to establish

subject-matter jurisdiction in this court.

b. ADEA does authorize private lawsuits against federally recognized

Indian tribes due to silence.
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ilI. CONCLUSION

For the reason set forth herein, Plaintiff respectfully requests the Court proceed in

litigation on all subject matters. As clearly stated in the facts above, Plaintiff has

grounds for age discrimination case. Dismissal should not be considered. Facts

have been outlined, and the defendants intentionally ended plaintiff s employment

based on age, and not job performance. Defendants did not compensate plaintiff

for annual leave or sick leave acquired during the twenty-one year work duration

that was on record.

"If a law is plain and within the legislative power, it declares itself and nothing is

left for interpretation. It is as binding upon the court as upon every citizen.

To allow a court, in such a case, to say that the law must mean something different

from the common import of its language, because the court may think that its

penalties are unwise or harsh would make the judicial superior to the legislative

branch of the government, and practically invest it with law-making powers.

Plaintiff is requesting monetary compensation, compensatory and punitive

damages, court cost, and current and future attorney's fees.

Respectfully Submitted,

N"i\S^*--=:
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ALL PLAINTIFFS/PETITIONERS MUST READ A}TID SIGN:

r UND$l(s'l'AND that any lalse statement(s) of a material lact contained

herein may serve as the basis of prosecution and conviction for perjury or

making false statements. FURTHER,I CERTIFY that all questions

contained herein have been answered and are true and correct to the best of

my knowledge and belief.

3-\3-- r5
Date Signature of PlaintifflPetitioner

I tota urn.ts PU
Address

N\."*-oo<, Nu 3uSoL,
I

Qsr) -5ae- uta B
Phone Number
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