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PRELIMINARY STATEMENT 

This appeal requires the Court to resolve three issues: 

� Is a court required to interpret a treaty with Indians as the Indians 

would have understood it and resolve ambiguities in their favor? 

� Is it proper to dismiss a land claim when the plaintiff has presented 

colorable evidence of title? 

� Does the Rooker-Feldman doctrine apply when the parties to the 

federal action are completely diverse from those in the state action 

and the federal action commenced prior to the resolution of the state 

action? 

 

STATEMENT OF JURISDICTION 

The Kawaiisu filed this appeal in the district court.  The district 

court has jurisdiction because the allegations relate to the federal 

government’s treaties and other interactions with the Kawaiisu, an 

Indian Tribe.  The district court dismissed this action on August 6, 

2012. (ER 3-45)  Notice of Appeal was timely filed on September 24, 

2012. (ER 1-2). 
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STATEMENT OF THE CASE 

This is an appeal from a judgment dismissing the Kawaiisu’s case 

with prejudice for failing to state a claim on which relief could be 

granted. (ER 3-45).  The Kawaiisu brought this lawsuit to vindicate 

their rights to land and to protect the graves of their ancestors and 

other cultural items on land that the United States guaranteed their 

right to occupy and use pursuant to treaties and by establishing a 

reservation for them.  The district court dismissed most of the 

Kawaiisu’s claims based upon its determination that the Kawaiisu have 

no right to the land.  The district court also dismissed a cause of action 

based upon its belief that it was barred by the Rooker-Feldman 

doctrine. 

 

STATEMENT OF FACTS 

The Kawaiisu are an Indian Tribe that has resided in and around 

Kern County, California since time immemorial.  In 1777, the Spanish 

government granted the Kawaiisu land in what became California. 
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After acquiring California from Mexico in 1848, the U.S. and 

several Indian tribes, including the Kawaiisu, entered into the 1849 

Treaty with the Utahs.  The Kawaiisu claim that the 1849 Treaty 

included a grant of the land they occupied at that time.  (ER 65-66). 

Later, the U.S. enacted the Act of 1851 which required everyone 

claiming lands in California by virtue of a Spanish or Mexican land 

grant to present such claims within two years.  The Kawaiisu argue 

that they were not required to present their Spanish claim because it 

was superseded by the 1849 Treaty (ER 92:1-5).  Nevertheless, they 

substantially complied with the 1851 Act by presenting their claims to 

U.S. officials, during negotiations on a separate treaty. (ER 92:6-13). 

Finally, even if the Kawaiisu completely failed to comply with the 1851 

Act, their land grants continued, de facto, because the U.S. continued to 

recognize their reservation. 

 
SUMMARY OF ARGUMENT 

This case involves both questions of law and fact that the 

Kawaiisu argue were improperly decided by the district court. 
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A. The district court erred by failing to construe the treaties 
as the Kawaiisu would have understood them and 
resolving all ambiguities in their favor. 

The Kawaiisu alleged several causes of action related to treaties.  

The district court dismissed all of them, based upon its interpretation of 

those treaties as not providing any land rights to the Kawaiisu. 

However, as the Supreme Court expressly stated in Jones v. 

Meehan, 175 U.S. 1, 10-11 (1899), treaties with Indians must be 

construed, not according to the technical meaning of their words to 

learned lawyers, but in the sense in which they would naturally be 

understood by the Indians.  A thorough reading of the district court’s 

Order (ER 3-45) demonstrates that the court construed the treaties 

solely from the perspective of a learned judge and never even considered 

how they would have been naturally understood by the Kawaiisu. 

 
B. The district court erred by resolving dispute factual 

matters on a motion for dismissal. 

The district court dismissed most of the Kawaiisu’s causes of 

action because it determined that the Kawaiisu could not allege a land 

claim. (ER 42:9-11). 
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However, the Kawaiisu presented undisputed evidence of land 

patents, also called allotments, from the U.S. to various Kawaiisu. (ER 

77-87).  The Kawaiisu argue that their allotments are part of the 

subject land (ER 88) and, therefore, support both their ownership 

claims and protection under the Native American Graves Protection 

and Repatriation Act (NAGPRA), 25 U.S.C. § 3001, et seq.  This creates 

triable issues of material fact which are not properly resolved on a 

motion to dismiss. 

 

C. The district court erred in dismissing the Kawaiisu’s land-
related claims based upon its finding that the Kawaiisu 
lack a land claim. 

The Kawaiisu alleged several violations of their land-related 

rights, including unlawful possession, violation of the non-intercourse 

act, trespass, and violation of NAGPRA. 

The district court dismissed all such claims on the basis that the 

Kawaiisu “cannot allege a land claim.” (ER 42:9-11).  However, while 

the interpretation of treaties is a matter of law, the question of whether 

the Kawaiisu can allege a land claim, based upon a colorable claim via 
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their allotments from the U.S. government, is a question of fact, not 

properly resolved via a motion to dismiss. 

 

D. Rooker-Feldman is inapplicable because the Kawaiisu 
were not parties to the state-court case and filed their 
complaint before the state case concluded. 

The district court dismissed the Kawaiisu’s California 

Environmental Quality Act (CEQA) claim based upon the Rooker-

Feldman doctrine. (ER 44:12). 

The Rooker-Feldman doctrine bars state-court losers from re-

litigating their cases in federal court.  However, it’s limited to cases in 

which the federal-court litigant was a party to the state-court 

proceeding. Lance v. Dennis, 546 U.S. 459, 464 (2006).  However, since 

none of the parties to this federal-court action were parties to the state-

court action, the doctrine is inapplicable. 

Additionally, in Exxon Mobil Corp. v. Saudi Basic Industries 

Corp., 544 U.S. 280 (2005), the Supreme Court held that the Rooker-

Feldman doctrine is confined to “state-court judgments rendered before 

the federal district court proceedings commenced.”  This case was filed 

November 10, 2009 (ER 1) but the state-court case, Center for Biological 
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Diversity v. Kern County, 2012 WL 1417682 (2012) wasn’t completed 

until April 25, 2012.  Since the instant case commenced before the 

state-court case ended, Rooker-Feldman is inapplicable. 

 

ARGUMENT 

A. The district court erred by failing to interpret treaties as 
the Kawaiisu would have understood them and resolving 
all ambiguities in favor of the Kawaiisu. 

“In construing any treaty between the United States 
and an Indian tribe, it must always…be borne in mined [sic] 
that the negotiations for the treaty are conducted, on the 
part of the United States, an enlightened and powerful 
nation, by representatives skilled in diplomacy, masters of a 
written language, understanding the modes and forms of 
creating the various technical estates known to their law, 
and assisted by an interpreter employed by themselves; that 
the treaty is drawn up by them and in their own language; 
that the Indians, on the other hand, are a weak and 
dependent people, who have no written language and are 
wholly unfamiliar with all the forms of legal expression, and 
whose only knowledge of the terms in which the treaty is 
framed is that imparted to them by the interpreter employed 
by the United States; and that the treaty must therefore 
be construed, not according to the technical meaning 
of its words to learned lawyers, but in the sense in 
which they would naturally be understood by the 
Indians.” Jones, supra, at 10-11, emphasis added. 
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“The construction, instead of being strict, is liberal; 
doubtful expressions, instead of being resolved in favor of 
the United States, are to be resolved in favor of a weak 
and defenseless people, who are wards of the nation, 
and dependent wholly upon its protection and good 
faith. This rule of construction has been recognized, without 
exception, for more than a hundred years.” Choate v. Trapp, 
224 U.S. 665, 675 (1912), emphasis added. 

 
Any ambiguity in a treaty must be resolved in favor of 

the Indians. Oliphant v. Suquamish Indian Tribe, 435 U.S. 
191, 208 n. 17 (1978), overruled on other grounds. 

 
The district court’s Order (ER 3-45) unambiguously demonstrates 

that the court construed the treaties with the Kawaiisu strictly, as a 

learned judge and never even considered how the Kawaiisu would 

naturally have understood them. 

 

B. The Kawaiisu own the subject land because their right has 
been established via treaties. 

In 1777, the Spanish government granted the Kawaiisu land in 

what would become the State of California.  As explained below, no 

subsequent act has deprived the Kawaiisu of their land. 
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1. The Kawaiisu understood that they were granted land 
rights under the 1849 Treaty with the Utahs because 
it referenced their land and required them to remain 
there. 

The Kawaiisu argue that the 1849 Treaty with the Utahs granted 

them rights to the land they occupied at that time (ER 65:15-17).  The 

district court disagreed, “As the Court in Uintah Ute Indians of Utah v. 

U.S., 28 Fed.Cl. 768 (1993) recognized, Article VII of the Treaty with 

the Utah does not recognize title because the boundaries of aboriginal 

lands were to be settled in the future. By its terms, the treaty does not 

designate, settle, adjust, define, or assign limits or boundaries to the 

Indians.” (ER 12:4-5). 

However, Uintah was based upon the tribes’ claim of “aboriginal” 

title, which is “based solely on rights acquired by the Indians as original 

inhabitants of the land and not upon a statute, treaty, or grant by the 

sovereign.” Id. at 784.  Uintah is distinguishable because the Kawaiisu’s 

title, as of 1849, was based upon a Spanish land grant, not aboriginal 

title. 
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More importantly, in both Uintah and this case, the courts’ 

interpretation of the Treaty was based exclusively on the technical and 

legal meanings of its words, without any deference to how those words 

would have been naturally understood by the Kawaiisu, as required by 

the Supreme Court in Jones, supra. 

Under the district court’s interpretation of the Treaty, it did not 

“designate, settle, adjust, define, or assign limits or boundaries to the 

Indians.” (ER 12:4-5).  However, the Kawaiisu who, as the Supreme 

Court noted, were “wholly unfamiliar with all the forms of legal 

expression, and whose only knowledge of the terms in which the treaty 

is framed is that imparted to them by the interpreter employed by the 

United States,” naturally understood the opposite, for several reasons. 

In the January 1, 1850 letter from Indian Agent, James S. 

Calhoun, to Orlando Brown, Commissioner of Indian Affairs, Calhoun 

wrote, “The Chiefs must come clothed with plenary powers, to the end, 

that every vexed question may be settled.” (ER 68).  Certainly, one of 

the most vexed questions of the day was where the Indians could settle 

and live in peace. 

  Case: 12-17151, 04/12/2013, ID: 8588253, DktEntry: 13-2, Page 14 of 30



14 
 

Additionally, the Treaty defined the Kawaiisu’s land as their 

“accustomed homes or localities” and limited them to that land absent 

explicit permission to leave. (ER 67).  The fact that the Treaty 

contemplated a future “distinct” boundary further supports the 

Kawaiisu’s understanding that the Treaty granted them land, although 

the exact boundaries were subject to change. 

Moreover, as the Supreme Court explained in Oliphant, supra, 

courts are required to resolve ambiguities in favor of the Indians.  The 

district court made no effort, whatsoever, to determine how the 

Kawaiisu understood the Treaty and resolved all ambiguities in 

disfavor of the Indians, both in disregard of the Supreme Court’s 

mandates. 

 

2. The Act of 1851 did not require the Kawaiisu to 
submit their Spanish land grant because their 
ownership was based upon the 1849 Treaty.  
Nevertheless, they substantially complied by 
submitting the Spanish land grants to the U.S. during 
the required period. 

The Act of 1851 required everyone “claiming lands in California by 

virtue of any right or title derived from the Spanish or Mexican 
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government” to present the claim to a commission within two years. (ER 

13:20-23).  Although the Kawaiisu’s title to the subject land was 

originally based upon a Spanish land grant, that grant was superseded 

by the 1849 Treaty.  Therefore, the Act of 1851 did not require the 

Kawaiisu to submit their old, Spanish grant. 

Nevertheless, the Kawaiisu substantially complied with the 1851 

Act by presenting their claim to the U.S. via Treaty D, which was 

signed on June 10, 1851. (ER 92:6-13)  Although the Kawaiisu did not 

submit their Spanish grant directly to the commission, they did present 

it to their U.S. government which, as the Kawaiisu’s guardian1

  

, owed a 

duty to the Kawaiisu to present it to the commission. 

1 Indians are weak and defenseless wards of the U.S. government, 
dependent wholly upon its protection and good faith. This rule of 
construction has been recognized, without exception, for more than a 
hundred years. Choate, supra, at 675. 
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3. The U.S. government should be estopped from 
arguing that Treaty D wasn’t ratified because it 
intentionally concealed this fact from the Kawaiisu 
for over 50 years and the Kawaiisu relied upon Treaty 
D to their detriment. 

The elements of estoppel are: 1) the party to be estopped must be 

apprised of the facts; 2) the other party must be ignorant of the true 

state of facts, and the party to be estopped must have acted so that the 

other party had a right to believe that the party intended its conduct to 

be acted upon; and 3) the other party relied on the conduct to its 

prejudice. LaMantia v. Voluntary Plan Administrators, Inc., 401 F.3d 

1114, 1119 (2005). 

Treaty D was signed on June 10, 1851 (ER 92:9-10).  Although the 

district court is correct that it was never ratified, the U.S. concealed 

this from the Kawaiisu until 1905, 54 years later (ER 69).  Since the 

concealment was court-ordered, the Kawaiisu had no way to learn this.  

So, for over 50 years, the Kawaiisu lived on the land, invested in 

farming it, buried their ancestors, created sacred sites, and left cultural 

artifacts on what they were led to believe was their tribal land. 
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The U.S. should be estopped from arguing that Treaty D wasn’t 

ratified because 1) the U.S. government was not only aware of the 

failure to ratify but ordered the fact concealed from the Kawaiisu; 2) the 

Kawaiisu had no way to penetrate the injunction to learn the truth and, 

until 1905, the U.S. acted as though Treaty D were in effect; and 3) the 

Kawaiisu relied upon the Treaty to their detriment by investing in the 

land, burying their ancestors there, creating sacred sites there, and 

leaving cultural artifacts on land which the U.S. led them to believe was 

their home and protected tribal land. 

 

C. The Kawaiisu reservation survived the 1851 and 1864 Acts 
de facto. 

In Mattz v. Arnett, 412 U.S. 481 (1973), the Supreme Court held 

that a reservation, not expressly retained by the government under the 

1864 Act, survived de facto because the Indians continued to live there 

and the government continued to acknowledge the reservation, “The 

Klamath River Reservation, although not reestablished by Executive 

Order or specific congressional action, continued, certainly, in de facto 

existence. Yuroks remained on reservation land, and the Department of 
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Indian Affairs regarded the Klamath River Reservation as ‘in a state of 

reservation’ throughout the period from 1864 to 1891.” Id. at 490. 

Under similar circumstances, the Kawaiisu reservation survived 

both the 1851 and 1864 Acts. 

 

1. Post-1851 documents show that the government 
continued to recognize the Kawaiisu reservation.  
Thus, it survived, de facto. 

� On September 4, 1856, the Superintendant of Indian Affairs 

submitted his report to the Commissioner of Indian Affairs 

acknowledged the “reservation selected at the Tejon Pass, in the 

northern [sic] part of the State.  This reservation is in a prosperous 

condition.” (ER 70).  The report further cited the 700 Indians residing 

on the Tejon Reservation. (ER 70). 

� The November 30, 1857 Report of the Commissioner of Indian 

Affairs, as reprinted in the Appendix to Congressional Globe, states 

that five reservations have been established including the “Sebastian 

or Tejon.” (ER 71). 
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� The August 20, 1858 report from an Indian Agent to the 

Superintendant of Indian Affairs cites the 650 Indians living on the 

Tejon Reservation. (ER 72). 

� The August 12, 1859 report from an Indian Agent to the 

Superintendent of Indian Affairs cites the “Tejon or Sebastian 

reservation.” (ER 73).  The Report expressly notes that the U.S.’s 

failure to accurately survey the reservation’s boundaries has induced 

white men to settle on reservation land, as the Kawaiisu complain of. 

(ER 74). 

� An 1864 edition of the Congressional Globe expressly recognized the 

“reserve at Tejon.” (ER 75). 

 

The above examples of the government’s continued recognition 

of the Kawaiisu’s reservation, post-1851, evidence the reservation’s 

continuing de facto existence. 
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2. Post-1864 documents show that the government 
continued to recognize the Kawaiisu reservation.  
Thus, it survived, de facto. 

� An 1877 Map of the Kern area lists the “Tejon Reservation.” (ER 76). 

The Kawaiisu allege that, on June 15, 1880, Congress 

authorized the issuance of allotments of land to various Indian 

Tribes, including the Kawaiisu. The Kawaiisu further allege that 

those allotments are part of the subject land. (ER 91:5-24).  Such 

allotments include: 

� On August 7, 1893, the U.S. granted a land patent, also known as an 

allotment, to Amanda Ann Willy, a member of the Kawaiisu tribe.  

As of June 25, 2001, the grant was still in effect. (ER 77). 

� On August 9, 1916, the U.S. granted a land patent to Marie 

Setamore, a member of the Kawaiisu tribe2

� On November 12, 1919, the U.S. granted a land patent to Santos 

Phillips, a member of the Kawaiisu tribe.  The patent expressly 

.  The patent expressly 

states that it is for a “U.S. Reservation.”  As of August 10, 2010, the 

grant was still in effect. (ER 78-79). 

2 “[T]he KAWAIISU TRIBE OF TEJON is one of the ancient Great 
Basin Shoshone Paiute Tribes.” (ER TAC ¶ 32). 
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states that it is for a “U.S. Reservation.”  As of July 24, 2010, the 

grant was still in effect. (ER 80). 

� On November 21, 1921, the U.S. granted a land patent to Jimmy 

Manwell, a member of the Kawaiisu tribe.  The patent expressly 

states that it is for a “U.S. Reservation.”  As of July 24, 2010, the 

grant was still in effect. (ER 81). 

� On November 13, 1922, the U.S. granted a land patent to Manuel 

Calsetta, a member of the Kawaiisu tribe.  The patent expressly 

states that it is for a “U.S. Reservation.”  As of August 10, 2010, the 

grant was still in effect. (ER 82). 

� On March 5, 1925, the U.S. granted a land patent to Frank Chico, a 

member of the Kawaiisu tribe.  The patent expressly states that it is 

for a “U.S. Reservation.”  As of July 24, 2010, the grant was still in 

effect. (ER 83). 
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� On September 29, 1943, the U.S. granted a land patent to Martha 

Miranda, a member of the Kawaiisu tribe.  The patent expressly 

states that it is for a “U.S. Reservation.”  As of July 24, 2010, the 

grant was still in effect. (ER 84). 

� On January 21, 1953, the U.S. granted a land patent to Mariano 

Phillips, a member of the Kawaiisu tribe.  The patent expressly 

states that it is for a “U.S. Reservation.”  As of July 24, 2010, the 

grant was still in effect. (ER 85). 

� On January 21, 1953, the U.S. granted a land patent to Marie 

Girado, a member of the Kawaiisu tribe.  The patent expressly states 

that it is for a “U.S. Reservation.”  As of July 24, 2010, the grant was 

still in effect. (ER 86). 

� On January 22, 1962, the U.S. granted a land patent to Caroline 

Liebel Houser, a member of the Kawaiisu tribe.  The patent 

expressly states that it is for a “U.S. Reservation.”  As of July 22, 

2010, the grant was still in effect. (ER 87). 

� The Kawaiisu allege that the above land grants are part of the 

subject land. (ER 88). 
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� A 1934 funeral record states that the decedent died at the “Tejon 

Indian Reservation.” (ER 89). 

The above examples of the continued recognition of the 

Kawaiisu’s right to the subject land, post-1864, evidence the 

Kawaiisu’s reservation’s continuing de facto existence. 

 

D. The district court erroneously dismissed the land-related 
claims because there is a factual dispute as to whether the 
subject land belongs to the Kawaiisu. 

The district court dismissed all of the Kawaiisu’s land-related 

claims, including unlawful possession, violation of the non-intercourse 

act, trespass, and violation of NAGPRA on the basis that the Kawaiisu 

“cannot allege a land claim.” (ER 42:9-11). 

Although the district court did not directly address the unlawful 

possession, non-intercourse, and trespass claims, it appears that they 

were dismissed on the same basis that the NAGPRA claim was: the 

court determined that the Kawaiisu didn’t own any land. 

The Native American Graves Protection and Repatriation Act, 25 

U.S.C. § 3001 et seq. (NAGPRA), protects tribal burial sites and rights 

to items of tribal cultural significance, including Native American 
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remains, funerary objects, sacred objects, and objects of cultural 

patrimony when such are found on tribal or federal land. Navajo Nation 

v. U.S. Dept. of Interior, 2013 WL 530302, 3 (2013). 

The district court dismissed the Kawaiisu’s NAGPRA claim 

because, “plaintiffs cannot allege a claim to the Reservation or land 

claims arising from the Treaty with the Utah. As plaintiffs cannot 

allege a land claim, this claim fails to state a claim for relief.” (ER 42:9-

11). 

However, as detailed above, the district court’s interpretation of 

the Treaty with the Utahs was fatally flawed because the court failed to 

consider how the Kawaiisu interpreted the Treaty, as the Supreme 

Court requires. 

Additionally, it is undisputed that the Kawaiisu possess land 

grants, or allotments, under which the granted land is tribal land.  The 

Kawaiisu claim that their allotments are part of the subject property.  

Defendants may disagree but that’s a question of fact, not properly 

decided on a motion to dismiss.  Therefore, the district court erred in 

dismissing this claim. 
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E. The Rooker-Feldman doctrine does not bar the Kawaiisu’s 
CEQA claim because they were not a party to the state case 
and their case commenced before the state case was 
completed. 

In Exxon, supra, the Supreme Court held: 

“The Rooker-Feldman doctrine is confined to cases of 
the kind from which it acquired its name: cases brought by 
state-court losers complaining of injuries caused by state-
court judgments rendered before the federal district court 
proceedings commenced and inviting district court review 
and rejection of those judgments.” Id. at 281. 
 

In Lance, supra, the Supreme Court expressly stated that Rooker-

Feldman applies only when the federal court litigant was also a party to 

the underlying state-court proceeding.  Id. at 464. 

Here, the district court ruled that the Kawaiisu’s CEQA claim was 

barred by the Rooker-Feldman doctrine because a prior state court 

ruled in defendant Kern County’s favor in the case of Center for 

Biological Diversity v. Kern County, 2012 WL 1417682 (2012). 

However, as the caption of that case demonstrates, none of the 

parties to the instant federal action were parties to the prior state court 

action.  Therefore, Rooker-Feldman is inapplicable.  Moreover, the 

instant case was filed November 10, 2009 (ER 1) but the state court 
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case wasn’t completed until April 25, 2012.  Since the instant case 

commenced before the state court case was completed, the Rooker-

Feldman is inapplicable. 

 

CONCLUSION 

The district court’s legal conclusion, that none of the treaties 

granted the Kawaiisu land, is fatally flawed because it failed to 
consider how the Kawaiisu viewed those treaties, as it is required to 
do.  The court’s factual conclusion, that the Kawaiisu don’t own any 

land, is improper because the Kawaiisu have presented evidence of 
such ownership and, therefore, the question cannot be resolved on a 

motion for dismissal.  The Kawaiisu respectfully ask this Court to 
reverse the district court and permit their claims to stand or fall on 
their merits. 

 

Respectfully submitted, 

 
 

Jeffrey M. Schwartz 
s/ Jeffrey M. Schwartz  

Attorney for Plaintiffs and Appellants 
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STATEMENT OF RELATED CASES 

Plaintiffs/Appellants Kawaiisu Tribe of Tejon and David Laughing 

Horse Robinson are not aware of any related cases pending in this 

Court, as defined in Ninth Circuit Rule 28-2.6. 

Respectfully submitted, 

 
 

Jeffrey M. Schwartz 
s/ Jeffrey M. Schwartz  

Attorney for Plaintiffs and Appellants 
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