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Ordering Legal Plurality: Allocating Jurisdiction in State
and Tribal Courts in Wisconsin

This article examines how a Wisconsin statute passed in 2009 that authorized state
court judges to transfer cases to American Indian tribal courts unfolded as a po-
litical and legal process that was both informed by and produced by fundamental
conceptions of cultural difference. It calls specific attention to jurisprudential differ-
ences in the form of jury trials and peacemaking in figuring the differences between
conceptions of tribal membership and state citizenship. [concurrent jurisdiction, cul-
tural difference, tribal courts, peacemaking, state-tribal relations, tribal sovereignty,
neoliberalism]

Although a number of legal scholars have given some attention to ways in which
cultural differences are manifest in American Indian tribal court jurisprudence (Barsh
1999; Cooter and Fikentscher 1998; Fletcher 2007; Pommersheim 1997; Valencia-
Weber 1994), only a few cultural anthropologists (MacLachlan 1962; Miller 2001;
Nesper 2007; Richland 2008) have undertaken ethnographic work in the tribal courts
themselves. Herein I extend this latter ethnographic work into the domain of the
relationship between the state of Wisconsin and the American Indian tribes within
the state by examining the ways in which different representations of cultural practice
shaped the process of legal codification in the development of Wisconsin Statute P.L.
280, section 801.54, Discretionary Transfer of Civil Actions to Tribal Court.

In his magisterial Aboriginal Societies and the Common Law: A History of
Sovereignty, Status, and Self-Determination, McHugh (2004) meticulously traced
the ways in which law has shaped relations between settler North American and Aus-
tralasian polities and aboriginal peoples. He showed that when aboriginal peoples
were threatened with termination of their special legal status, beginning shortly after
World War 11, they were able to mobilize a variety of resources and to propel these
polities into legal regimes that recognized their special status; this turned liberalism
on its head and demanded equality at the governmental level (354). In the United
States, President Richard Nixon’s address to Congress on July 8, 1970, acknowl-
edged and advanced this movement when he declared that the goal of the new policy
toward American Indians would be “to strengthen the Indian’s sense of autonomy
without threatening his sense of community. We must assure the Indian that he can
assume control of his own life without being separated involuntarily from the tribal
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group” (Getches et al. 1993:253). With this, a federal Indian policy sea change in the
direction of self-determination commenced in earnest.

By the 1990s, English Common Law-descended legal systems had entered a phase
of self-determination characterized by “questions surrounding the holding or the
management of those rights” (McHugh 2004:360) won in the decades before by
increasingly autonomous indigenous groups. By the end of the 1990s, “their affairs
were becoming ‘juridified,” in the sense of being surrounded by a new, pervasive and
commodified legalism” (360).

In the late 1980s, the Conference of Chief Justices of the State Supreme Courts
commissioned the State Justice Institute to the National Center for State Courts
to undertake a study to “clarify civil jurisdictional concerns between tribal and state
courts and to develop strategies for resolving jurisdictional disputes between these two
sovereigns” (Hansen 1991:319). The initiative led to a series of “Common Ground”
conferences between 1991 and 2005 that addressed issues of jurisdictional disputes
between tribal, state, and federal courts. In McHugh’s terms, this was a process
of reconciliation because recognition of indigenous sovereignty “entailed a form of
intergovernmentality” with both state and tribal governmental bodies “reaching agree-
ments and building structures for decision-making as an expression of their inherent
authority in their respective spheres” (420). This “inherent authority” had manifest
as internal institutional development over the course of the self-determination policy
period.

Wisconsin contains 11 federally recognized tribes (Oneida, Menominee, Potawatomi,
Stockbridge-Munsee, Ho-Chunk and six bands of Lake Superior Ojibwe). Though
three states east of the Mississippi have more individual American Indian people,
no other eastern state has “a greater variety of tribal and linguistic proveniences and
administrative complications” (Lurie 2002:1). In the last 40 years, as they grow more
state-like, all of these tribes have developed judicial systems. With the exception of the
Menominee tribe, all the other tribal courts handle only civil cases. The Menominee
tribe had its federal trust status terminated in 1954. The tribe was restored to federal
status in 1973 but continued to prosecute the criminal cases it assumed when it
became the poorest county in the state for nineteen years. All of the tribal members
of all of these tribes are also citizens of the state of Wisconsin.

Wisconsin is a mandatory Public Law 280 state. A result of the aggressive post-
World War II assimilative federal Indian policy, P.L. 280, in 1953, devolved the
federal share of federal—tribal concurrent civil and criminal jurisdiction to five states
(California, Minnesota, Nebraska, Oregon, and Wisconsin). It did so without funding
and without tribal consent, and it was largely motivated by putative American Indian
lawlessness (Goldberg 1997:1-44). More than half the tribes in the lower 48 states
come under P.L. 280! (Champagne and Goldberg 2012:3). The initiative opened the
courts to American Indian people, an aspect of “liberating the tribes from federal trust
dependence” (Fixico 1986:111). One of the effects of P.L. 280 was to underdevelop
tribal judiciaries (Goldberg 1997).
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First in 1976, in a case contesting the state taxing a tribal member’s mobile home
on trust land (Bryan v. Itasca, 426 U.S. 373), and then again in 1987 in California
v. the Cabazon Band of Mission Indians (480 U.S. 202), the U.S. Supreme Court
found that P.L.. 280 did not confer regulatory jurisdiction on these six states. The U.S.
Congress fixed that disturbing anomaly with the Indian Gaming Regulatory Act of
1988 (P.L. 100—497), which initiated the most recent period of tribal effervescence.
Now with viable economies for the first time in a very long time, a number of
American Indian tribes reemerged as important actors on the political and economic
landscape, and tribal judiciaries began to redevelop. For those tribes in P.L. 280
states that were becoming increasingly viable political and socioeconomic entities,
and were determining for various reasons that they needed to develop courts, the
post-Indian Gaming Regulatory Act landscape made the reality of concurrent tribal—
state jurisdiction far more consequential. By the 1990s, for at least some of the tribal
courts in Wisconsin, hundreds of cases were being filed in tribal courts that might
have been filed in state courts from the 1950s to the 1980s. Add to this institutional
development the fact that the U.S. Supreme Court supported tribal court jurisdiction
in at least three important cases? that involved non-American Indian interests, the
issue of competition and conflict between the state and tribes over jurisdiction is
genuine.

In the late 1990s, Jerry Teague, the non-American Indian manager of the Bad River
Band of Lake Superior Ojibwe was relieved of his job, and he filed a suit against the
band in state court for breach of employment contract. The band responded with a
countersuit in tribal court claiming that the contracts were invalid. A complicated and
lengthy jurisdictional battle ensued, which reached the supreme court of Wisconsin
three times.? In finally settling the case, the court encouraged comity between the
state and tribal judiciaries, and laid the groundwork for a protocol for allocating
jurisdiction between state and tribal courts once a case was filed. Signed by state
and tribal judges in two of the state’s judicial districts, the protocol requires that
the now-engaged state and tribal judges go through nine factors to determine where
best a case should be heard. These include determining: (1) if the case involves a
tribe’s constitution, by-laws, ordinances, or resolutions; (2) if it involves traditional
or cultural matters of the tribe, or an action in which a tribe is a party; (3) if a tribe’s
sovereignty, jurisdiction, or territory is an issue; (4) the membership status of the
parties; (5) the cause from which the action arose; (6) if parties have chosen a forum
to be applied in the case of dispute; (7) if the judges have looked at the timing of the
motion to transfer in terms of courts’ time and expenditures; (8) where the case can
be decided most expeditiously and (9) such other factors that may be appropriate.

In 2007 the recently emerged Wisconsin’s State—Tribal Justice Forum proposed to
the state’s supreme court a rule change that would empower state court judges to
transfer cases to tribal courts on their own authority, effectively preempting the need
to mobilize the “Teague protocol.” This initiative reflected the goal of efficient use
of judicial resources on the state’s part in these neoliberal times, and the expansion
of tribal judiciaries as a material realization of sovereignty on the tribes’ part, well
into the era of tribal self-determination. It was in evaluating whether or not this was
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good public policy that the Wisconsin Supreme Court began to explore the issues
swirling around the realities of legal pluralism and overlapping jurisdictions. The
rule passed, and was tested when John Kroner, another non-American Indian head of
a tribal corporate entity, contested the right of the state court to transfer his case to
tribal court. The case was heard in the state’s supreme court, and it further revealed
the deep ambivalence about the jurisdictional complexity that developed during this
reconciliation phase of self-determining federal Indian policy. At both the hearings
regarding the proposed rule as well as in the Kroner case itself, the Wisconsin Supreme
Court explored the significance of cultural differences in jurisprudential practice and
constitutional rights that shape relations between the state and the tribes in Wisconsin
and its tribal and nontribal citizens.

The State—Tribal Justice forum was constituted after the Walking on Common Ground
conference in 2005. The U.S. Justice Department’s Bureau of Justice Assistance spon-
sored the forum, which took place near Green Bay, Wisconsin, at the Oneida Radisson
Hotel on the Oneida reservation. The forum’s foundation began when the chief judges
of the Stockbridge—Munsee tribe and the Forest County Potawatomi tribes separately
invited their neighboring state court judges for breakfast. This became formal when
the Wisconsin Tribal Judges Association* joined with the Wisconsin Supreme Court,
creating the forum (Tebben 2001:182). This origin in informality validates Withey’s
(1995) conclusion that the American Bar Association’s recognition that “a lack of
understanding and respect as one of the most prevalent impediments to the successful
development of agreements” can be overcome with “effective personal relationships”
(154). T have attended several of the five continuing-legal education seminars for
tribal and state judges hosted by tribal judicial officials, and have noted that the story
of the origin of the relationship between the local, state, and tribal courts is often
told, and it serves to call attention to the personal relationships that made subsequent
institutional developments possible. It is typically a story of vision, courage, and
the genuine commitment on the parts of the officials to recognize and enhance the
integrity of tribal communities.

Wisconsin’s Chief Justice Abrahamson gave the opening speech at the Walking on
Common Ground conference, saying that “‘cooperation among tribal, state, and federal
judges is essential in the administration of justice,” thus encouraging the institutional
cooperation that would soon manifest in the discretionary transfer proposal (field
notes, July 27, 2005). He said this to an audience of about 300 court commissioners;
attorneys; lay advocates; justice system professionals; and tribal, federal, and state
courtjudges. Tribal judges, federal officials, and Indian law professors spoke about the
importance of integrating culture and traditions into judicial practice. And Wisconsin
state court and tribal court judges ceremonially signed the aforementioned allocation
of jurisdiction protocol, publically endorsed as supporting “comity and sovereignty of
each system,” as Ann Bradley Walsh, a justice of the Wisconsin Supreme Court, said
at the time. Hence, by the time the draft proposal of the discretionary transfer rule was
presented at the first public hearing in January 2008 at the Wisconsin Supreme Court,
the proponents were confident, anticipating that the supreme court would welcome
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and support their effort. The advocates were surprised, therefore, when issues of
cultural difference emerged and threatened failure of the initiative.

The Wisconsin Supreme Court justices meet in a room that is one of the most
beautiful in the nation, or so the promotional literature on the state’s court system
website continues to attest. Though the text has since changed, it used to read:

A square room, forty-two feet by forty-three feet by thirty feet high, with
more marble than any other room in the Capitol building. . .. [There are]
four paintings that illustrate historical events that influenced Wisconsin
law. ... [One of] Caesar Augustus presiding over the trial of a soldier.
... [The] signing of the Magna Carta. . . the 1787 signing of the United
States Constitution in Philadelphia. . . [and] the trial of Chief Oshkosh
of the Menominee tribe in 1830. ... [Alccused of killing a Pawnee’
Indian. .. brought to trial before federal judge James Duane Doty, [i]t
was the first time a jury was used in Wisconsin history. [Former text on
Wisconsin Court System website®]

Because this mural played a role in both the hearings and the first case under the
rule to be appealed to the supreme court, it is useful to note that the jury found that
Oshkosh did, indeed, kill the Pawnee, named Aukeewa. Appearing pro se, and aided
by an interpreter, Oshkosh freely admitted the charge, but also asserted that “the
laws of the White People, meaning the laws of this Territory, were of no validity in
regard to the matter and not binding upon any Indian of the said tribe in this behalf”
(Tenney 1933:145). Earlier, Aukeewa had killed Mushkeewet, a Menominee Indian
tribal member, and—to quote from the decision—*"that by the law and custom of the
said Menominee tribe,” Aukeewa “in consequence of said killing . . . forfeited his life
which might by that Indian law and usage be taken away at any time and in any place
without guilt in the estimation of the said tribe of the Menominee Indians” (Brown
1965:356). The jury found that Oshkosh did “kill and slay” him “in pursuance of the
said Indian law and usage.” But because they found Oshkosh to be “wholly Indian
in his habits, character and education, and wholly uncivilized,” the jury found itself
“ignorant” as to whether or not “the presumption of malice aforethought” (Brown
1965:356) could be attributed.

Judge Doty responded to the jury with his opinion, drawing on the third section of
the Ordinance of 1787, famously summarized: “the utmost good faith shall always be
observed toward the Indians.” He invoked “a mutual recognition of the sovereignty
of Indian rights,” arguing that the ordinance demanded that the law protect the
Indian “against the acts of whites alone,” as they are “separate, subordinate, and
dependent . . . subdued Tribes of barbarians (Brown 1965:360).” Generally, Judge
Doty found that for cultural, political, and racial reasons, Indians do not qualify for
territorial jurisdiction: “I am unable to satisfy my mind that the prisoner has willfully
and maliciously violated any statue of the Territory of Michigan. The motion for
judgment is therefore refused, and the prisoner is discharged from custody.”” The
court agreed with Oshkosh that the territory had no jurisdiction in the matter, even
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though the deed took place on Indian lands but within the territory. Oshkosh was
“wholly acquitted and discharged” (Brown 1965:357-361), so concluded The United
States vs Oshkosh, An Indian, Chief of the Munnomonee Tribe.?

This decision recognized that what was then Michigan Territory—and would soon
become the state of Wisconsin—was a politically and legally plural social landscape.
The court effectively exercised comity: respect for the decisions of another sovereign,
albeit one it regarded as inferior. Nearly two centuries later, the Wisconsin Supreme
Court sat to consider related questions. With the tribes still on the landscape, and in
the interest of “effectively and efficiently allocat(ing) judicial resources” (Wisconsin
Statute section 801.54), the court had to decide several questions. How comparable
to the state’s procedures does “Indian law and usage” need to be in order to authorize
state judges on their own discretion to transfer cases from a state court to a tribal
court? Under what circumstances should judges be allowed to exercise a kind of
comity in recognition of tribal members’ dual citizenship, as they are both citizens of
Wisconsin and members of tribes? Because tribes can claim jurisdiction over nontribal
members under certain conditions in civil cases, what is the state’s responsibility in
guaranteeing that those nontribal members will receive justice in tribal courts?

At stake here was the extent of tribal sovereignty and the degree to which the state
was willing to acquiesce, in anthropologist Biolsi’s (2004) words, a “heteronymous
political space in which more than one sovereign may exercise jurisdiction in cotermi-
nous space” (247). It may be that all societies are and have always been legally plural
(Pospisil 1978:52-60; Griffiths 1986), but when faced with a policy decision that
recognizes and encourages more extensive plurality, those charged with protecting
the rights of all of the citizens of a state debate the desirability of this condition and
reveal their own ambivalence about cultural differences and its legal entailments in
the process. The issue of the relationship between state and tribal courts then offers a
window into what Duthu (2013) recently described as “determining the proper mea-
sure of autonomy that ought to be accorded to tribal sovereigns while also respecting
our national commitments to liberal democracy and individual freedom” (162-163).

In January 2008 the Wisconsin Supreme Court held a public hearing in which the
chair of the state—tribal judicial forum, Judge James Mohr, a former circuit court
judge and now a tribal court judge, took the lead. He pointed out that 25 counties
and nine tribes in the state come under the two protocols for allocating jurisdiction,
but there was nothing for any of the other judges in the state. He argued that state
judges needed guidance regarding comity, courtesy, and cooperation regarding their
relationships with the tribal courts.” The proposed rule would make for better case
management. Tribal courts had been taking on more and more responsibility for their
communities, and this was good, he argued.

The justices who supported the rule change offered Mohr the opportunity to sing the
proposal’s virtues. Then the less supportive justices began: Could a Wisconsin state
court judge transfer a case out west to, say, the Apaches? How do we know when
concurrent jurisdiction is present? Do the tribes have the capacity? Do all the tribes
offer jury trials? Does the state—tribal judicial committee discuss the constitutional
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rights of nontribal members and of tribal members, who themselves are citizens of
the state of Wisconsin? How are the procedures different in tribal court?

‘When the justices turned to the issue of the right to a jury trial, Judge Mohr attempted
to answer and contextualize the concern:

There isn’t any question that tribal courts may seek other methods to
resolve disputes. No matter how you look at all our work to try to develop
and promote these relationships, there will always be a tension between
the adversarial process and a more consensual process. That will always
be there. [ understand what you are saying. For the most part its interesting
to see a lot of these the tribal courts are picking the good from the
adversarial and good [from] their cultural native processes to develop
some kind of mechanism to resolve disputes. Without question you are
going have situations in which tribes resolve disputes differently and that
the importance of this process, because tribes are in a much better position
to provide a long-lasting resolution of disputes through more culturally
accepted methods than the adversarial process. So I understand what your
saying. Maybe at some point in time that standard or degree will be left
to someone else’s decision. !’

Judge White-Fish of the Forest County Potawatomi, at the time president of the
National Tribal Court Judges Association, then addressed the court, first greeting
them in the Potawatomi language. This may strike the reader as pro forma, but
the decision to so greet the justices had been discussed by the state—tribal judicial
forum judges, with one member of the Oneida judiciary suggesting that, “One of us
should make an introduction with our language. No need to go overboard. It gives
that difference” (field notes, October 8, 2010, Wisconsin Tribal Judges fall meeting,
Ho-Chunk Judicial Center).

Judge White-Fish said his name, his clan, and where he was from, and greeted
the justices as Nakanis (my siblings). His speaking Potawatomi to the supreme
court enacted the reality that a sovereign—a prepolitical organic jurisdiction (Ford
1999)—already existed within the territory that the justices understood to be their
jurisdiction. It effectively proclaimed that the jurisdiction was not isomorphic with
the territory; it was heteronymous. “Sovereignty is the name of the appearance of a
community, the expression of a decision to be in common,” wrote legal philosopher
Douzinas (2007:21). Language is a sign of sociality, mutuality, and community. Judge
White-Fish spoke presumptively and for a “we” (not an “I”’) in addressing the court.

He then called attention to the painting of Chief Oshkosh’s trial. “Chief Oshkosh
is standing here for a reason,” he said. “For cooperation, coordination, and
communication.”!! He went on to call attention to cultural differences, noting that
the state’s Ho-Chunk traditional court'? deliberates in the tribal language. He then
spoke of the cedar in his own courtroom as representing healing, symbolic of the
putative iconic difference between the tribal and state legal systems, with the former
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placing value upon reparation, restitution, and peacemaking,'® and the latter on an
adversarial demeanor and punishment. Finally, he complimented the justices of the
court for its leadership in state—tribal cooperation, the state of Wisconsin being an
acknowledged leader in this area.'*

He was thanked for his comments by Justice Prosser, who appraised the initiative as
generally positive, but then pointed out that the court must be concerned with the
constitutional rights of all citizens in the state, tribal citizens included, and the right
to a jury trial is paramount. Judge Prossner said:

I look at all of the tribal members of Wisconsin. They are also citizens
of Wisconsin. They are entitled to all the constitutional rights that ev-
ery other citizen enjoys. I can think of hypotheticals in which two tribal
members on a matter of concurrent jurisdiction might file in circuit court
because of certain rights afforded under the Wisconsin constitution. Un-
der those circumstances, I don’t think the circuit court ought be sending
that back to the tribal court.

What I don’t quite see in this petition is what Justice Rogensack asked
for, some consideration of the views of the litigants. Because, frankly,
if someone started a case in tribal court that should be considered. If
someone picks a different forum, that is the circuit court, that ought to be
considered as well.'?

Judge White-Fish responded that a jury trial could'® get you in front of your relatives,
implying strongly enough by his tone that this was not necessarily desirable. His
remark produced spontaneous laughter in the courtroom, which was his apparent
intention. The laughter was a definitive sign of an ironic consensus, a joke. And a
joke, according to Douglas (1975) “is the image of the leveling of hierarchy, the
triumph of intimacy over formality, of unofficial values over official ones” (98). The
laughter in the courtroom became “a unique bodily eruption, which is always taken to
be a communication” (86), and it indexed the simultaneous collective realization and
consensus on several points: (1) American Indians do not really trust their relatives;
(2) American Indian society is all about relatives; (3) the purpose of a hearing is to
advocate for such a society; but (4) the difference between the tribal and the state
legal systems and societies do not implicate the goal of doing justice.

Chase (2005) identifies the civil jury as the first element that constitutes what he calls
American “procedural exceptionalism.” Its importance to Americans is “unparalleled
elsewhere in the world,” (55-58), having been abandoned even in England where it
originated. The mural in the courtroom depicting Oshkosh’s trial makes the same
point, effectively proclaiming that even a Menominee chief who was illiterate and
spoke no English received justice from a jury. Chase argues that the civil jury trial
is an icon of American egalitarianism, populism, antistatism, and individualism.
The tribal world that Judge White-Fish evoked celebrates none of these values.
If a tribal community is a society importantly organized by kinship, then rights
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and obligations are allocated on the basis of age, gender, descent, and affinity.'” By
contrast, citizenship presumes equivalence of an individual vis-a-vis the state. Kinship
celebrates heterogeneity—persons have different rights and obligations to each other,
and there are different kinds of relationships.'® Tribal communities have also been
largely stateless social worlds, so neither populism nor antistatism have traction.
Persons in American Indian tribal societies are far more oriented by their obligations
to each other than they are by a conception of a set of rights.'® Barsh (1999) wrote that
“tribal society is a network of complexly-interrelated groups, rather than a group of
selfish, largely unrelated individuals. ... Tribal law emphatically asserts that people
are not equal in their relationships or responsibilities, but unique.”?® Pommersheim
(1997), in adopting Martha Minow’s privileging relationships over rights, noted
that “most indigenous communities . . . define their existence in terms of relatedness
among individuals and groups, not in terms of the rights of isolated, contingent
individuals” (116-117) As a particular kind of dispute resolution then, jury trials do
not have the cultural roots, as it were, to make them legitimate in a tribal context.

Addressing their concern about jury trials, Judge White-Fish effectively inverted the
justices’ expectations. He undid the presumption of an association between anonymity
and justice, even as he revealed that anonymity is unachievable in a tribal context,
thus again rehearsing the putative difference between white society and tribal society.
Finally, the presumption that one might benefit from familiarity was also inverted.
He implied that relatives might not be fair. They might have grudges against you.
They know you and all your shortcomings. And by implication, tribal court might
be fairer to those who were not American Indian. So, there was laughter. Though it
was clever and sincere, and speaks volumes of cultural difference, I read his joke as
a diversionary tactic.

Juries decide who wins the contest between the lawyers, who meets or does not meet
the standard of proof, and who tells the better story. Ideally, from the perspective of
their practitioners and advocates, tribal courts do not host contests. They are sites
of reconciliation. Places where “peacemaking” takes place. The exchange between
Judge White-Fish and Justice Prosser drew attention away from a presumptive interest
in what is referred to as “peacemaking” in the tribal communities. This peacemaking
is achieved through compromise of individual interest and an interest for the rights of
an individual, and justice is achieved through a contest that the adversarial method
represents. According to Gross (1999), “peacemaking is a type of ‘restorative justice’
since its objective is conflict resolution through the healing of relations between
individuals in conflict” (5, emphasis added). Peacemaking is also significant as
a symbol of continuity between pre-and post-colonial polities, as well as a putative
culturally distinctive means of finding truth that is explicitly opposed to the adversarial
means of finding truth, and both function as part of the project of indigenous nation-
building.

Peacemaking also solves a practical problem that the adversarial method creates.
The power of the adversarial method is most palpably manifest in the anxiety felt
among tribal court judges because most litigants and defendants appear without
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counsel. Although there have been efforts to train law advocates and assist pro se
litigants in defending themselves, the judges acknowledge that these efforts have
been frustrating. They recognize that pro se litigants—what Galanter (1974) refers to
as “one-shotters” —are no match for the “repeat-players”; that is, officials such as the
tribal prosecutors, tribal heads of departments, and tribal game wardens who appear
as plaintiffs on behalf of the tribe. This disparity damages the internal credibility
of the tribal court among the general tribal membership. Peacemaking resolves the
practical problem of defendants unable to afford an attorney, the tribes typically
being unable or unwilling to fund public defenders, and the need to be credible to
tribal litigants. With peacemaking, the tribes get to keep their courts as institutional
symbols of their tribal nationhood and preserve the internal legitimacy of them by
availing what is taken to be a culturally distinctive and therapeutic model of conflict
resolution.

The exchange between Judge White-Fish and Justice Prosser opposed a communi-
tarian and a liberal understanding of society and a person’s different places, rights,
and responsibilities within each. These were fundamental cultural differences. In his
style and rhetoric, Judge White-Fish was rehearsing and performing those cultural
differences, with the goal of persuading the justices to assent to an authoritative
rule that recognized and respected cultural difference generally, but at the same time
minimized its importance in regard to due process insofar as personhood itself is
different for a state citizen and for a member or citizen of a tribe. Tebben (2001)
commented on this difference: “In some tribal cases the central goal for the court
may be to preserve and strengthen the family or the tribe, yet the central value in a
non-tribal court may be to preserve property or to punish” (188) an individual. It is
another way of raising the issue of the relationship of the person to the collective and
it implicates the point Duthu (2013) articulated: tribal autonomy versus individual
liberty in discussing the appropriate relationship between tribes and the United States.
Milward (2012) addressed the same issue directly in his effort to reconcile Canadian
constitutional guarantees of individual rights with the implementation of an effective
aboriginal system of justice.

This cultural difference, however, goes even deeper. The constitutions adopted by the
tribes in the 1930s did not contain separation of powers, separation of church and state,
or the power of judicial review, all fundamental elements in Anglo legal—political
organizations, which were the reasons why “the non-tribal courts view tribal courts as
less legitimate because tribal courts are based on different values and assumptions,”
according to Thorington (2000:983).>! What is more, she added that “inclusion
of these elements in tribal justice systems tends to undermine what is left of the
traditional systems” (984). Tebben (2001:188) wrote that ex parte communication is
hard to resist in a small community organized by kinship; that is, where relationships
are characteristically multiplex, operating in several different social registers.

The courtroom breaking into laughter was significant in this forum, where silence
had earlier been commanded by the bailiff, because it indirectly indexed the funda-
mental question and concern that underlay the proceedings: How different are these
societies’>—Indian and non-Indian—and their conceptions of due process? And



Page 40 PoLAR: Vol. 38, No. 1

although the justices expressed their solicitous concern for the ordering of citizen-
ships for tribal members insofar as Wisconsin American Indians are both tribal and
state citizens with different rights in each jurisdiction, subsequent developments in-
dicated that the real concern was the new rule’s recognition of tribal sovereignty and
its implications for nontribal members who could come under the tribe’s jurisdiction
and be compelled to have their case heard in tribal court on the authority of a state
court judge making a decision to transfer on the basis of the case’s content, not on
the litigant’s choice of forum.

The Wisconsin Supreme Court postponed action on the proposal and asked the opin-
ion of the U.S. Department of Justice and the University of Wisconsin (UW) Law
School on several issues. The response offered by the university’s Great Lakes Indian
Law Center cut to the chase and directly addressed the issue of legal pluralism, cul-
tural heterogeneity, and overlapping jurisdiction. It was authored by the law center’s
director, Richard Monette, and its deputy director, Huma Ahsan, who responded that
a similar set of questions had been asked in Spain in the 1550s: “Are they [that is,
Indians] like us? How can we ensure that what we value is valued by Indian nations?
How do we know that our interpretations of due process are being applied in the In-
dian Nation located within Wisconsin?”’ (Monette and Ahsan 2008: 23).23 The center,
effectively speaking as the UW Law School, offered its support for the new rule as
a step that would facilitate greater cooperation between the state and “the Indian na-
tions located in Wisconsin [that] will seek to fully exercise their inherent sovereignty
by creating criminal courts, appellate courts, and Tribal law enforcement” (28) in
the years to come. They also called for attention to the larger issue of distinguishing
more clearly between criminal and prohibitory, civil and adjudicatory, and civil and
regulatory acts so that concurrent and exclusive jurisdiction would be clarified.

After another hearing in 2008, the supreme court voted in favor of the proposal, now
designated as Wisconsin Statute section 801.54, putting it into effect January 1, 2009.
In doing so, it tacitly affirmed tribal sovereignty, accepting and ratifying the reality
of the plurality of Wisconsin’s legal landscape and its different kinds of citizens.
Significantly, the supreme court added a comment inviting judges contemplating
transfers to also “give particular weight to the constitutional rights of the litigants
and their rights to assert all available claims and defenses.” Botsford and Stenzl
(2012:676) remarked that the comment inhibits the use of the rule, creating fear in
circuit court judges.

Supreme Court Justice Rogensack voted against adopting the rule, and wrote a strong
dissent. She was joined by two other justices, who dissented on four grounds: (1) the
rule is “inadequate and misleading” regarding the scope of concurrent jurisdiction,
(2) the rule alters the rights of both tribal and nontribal members, (3) it undermines
the constitutional and statutory rights of litigants, and (4) the supreme court had
not been presented with information (“information” was underlined in original)**
about the substantive rights and civil procedures that are available in tribal courts.”?
This last concern implicates the general issue of the legitimacy of these courts and
the problems that the tribes face in developing institutions that are credible both
within their communities and to the communities that surround them (Pommersheim
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1995:66-75). This is a problem Jones (1988) commented on, noting “the resolution of
a dispute in tribal court, however, must always be administered with a dose of Anglo
due process because of the need to have tribal judgments respected and enforced by
outside court systems” (475).

The first appellate test of the discretionary transfer rule came in June 2011, with the
Third District Court of Appeals affirming a Brown County circuit court’s decision
to transfer Kroner v. Oneida Seven Generations Corporation,26 a civil suit, to the
Oneida Tribal Judicial System. As a non-American Indian employee of a tribally
chartered corporation, the court found that the Montana v. United States (450 U.S.
at 565-566) exceptions settled the issue of tribal jurisdiction, as the appellant, John
Kroner, had clearly “enter(ed) into a consensual relationship with the tribe.” (565—
566). Although the appeals court found that “the better practice is for a circuit
court to individually address each of the statutory factors”—and thereby earn a
recommendation against “publication in the official reports” (Kroner, 14)—the circuit
court did properly exercise its discretion, and the transfer stood. Kroner appealed his
case to the Wisconsin Supreme Court, and the court accepted it.

A month later, Justice Rogensack reiterated and amplified her earlier dissent on the
occasion of the reauthorization of section 801.54. In strident tones, she found that
“Native American Tribes” sought to expand their jurisdiction, and that “this court has
abandoned citizens to tribal courts that are not obliged to follow either the United
States Constitution or the Wisconsin Constitution,” contravening “the oath of office
each justice took™ to protect the same. The “substantive rights of the litigants have been
changed” with this legislation, and thus this court exceeded its authority. Not bound
by either Constitution, “tribal courts impose their religious values as custom and
tradition that informs the tribal courts’ view of the law,” and no U.S. court can review
their decisions. Reading from the U.S. Supreme Court’s decision in the then-recently
decided Plains Commercial Bank v. Long (491 E. 3d 878): “Tribal court concurrent
subject matter jurisdiction is almost non-existent when a nonmember is a party to the
lawsuit,” placing the burden of proof for concurrent jurisdiction on the tribal court;
state court discretion in this matter is impermissible and “contrary to federal law.”
Finally, she wrote that section 801.54 infringes the “substantive right of litigants to
Wisconsin courts.””” She was joined by the same two other justices that supported
her earlier dissent in this opinion, a dissent that evoked paternalistic nostalgia for the
unitary liberal state in an era of political decentralization and increasing support for
tribal sovereignty.

At oral arguments in Kroner, Justice Prosser linked the right to a jury trial to legal
pluralism, and used Chief Oshkosh to make the point that state courts, with their jury
trials, are competent to use tribal law. Here he effectively suggested that though the
landscape might be legally plural, it did not need to be institutionally symmetrical:
state courts could do it all. He did note that the Ho-Chunk tribe had recently made
jury trials available.

The Wisconsin Supreme Court reversed the appellate court decision and remanded
John Kroner’s case in July 2012. For this case to stand, the court wrote, the circuit
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court was obliged “make a clear record of its findings and conclusions regarding
concurrent jurisdiction, as well as provide an analysis of all the rule’s relevant factors
on the facts presented” (Kroner v. Oneida Seven Generations Corp., 342 Wisc. 2d
626:650-51, 819 N.W. 2d 264:277 [2012]). Justice Rogensack penned a separate
opinion that was a version of her earlier dissent to the reauthorization of the rule.
Upon remand, the circuit court judge, who ruled that the case belonged in the Oneida
tribal court, was replaced; the case was dismissed with prejudice by a new judge.

The outcome of Kroner makes it difficult to avoid the conclusion that the discretionary
transfer rule is a weak “convention on tribal sovereignty” and a “structural framework
for intergovernmental cooperation” (Duthu 2013:177). Although Duthu had in mind
conventions agreed to by tribes and the federal government, because more than half
the tribes in the lower 48 states come under P.L. 280, the most immediately relevant
conventions are likely with states. Such conventions enable the state to accommodate
the sovereign interests of the tribes—to a point. One cannot help but think that the
confidence of state court judges to transfer cases will be weakened now that reluctant
tribal litigants can order their citizenship and nontribal litigants can assert their right
to the state’s due process guarantees. In fact, a Forest County circuit court judge
refused to transfer a case®® between two tribal members to the Potawatomi tribal
court in early 2012, in the shadow of the Wisconsin Supreme Court’s acceptance of
the Kroner case. Tribal law scholar Fletcher (2012) took a pessimistic view: “This
case may be a harbinger of bad news for many parts of Indian country that may
have thought they solved their intergovernmental disputes through negotiation, only
to have that arrangement undercut by court decisions.” (Fletcher 2012).

Kroner notwithstanding, hundreds of cases, especially at Oneida,?® have been trans-
ferred from state to tribal courts in Wisconsin, in no small part due to the personal
relationships that have been cultivated between tribal and local state court judges. The
movement clearly represents a growing consensus about the ascendency of indigene-
ity as a fundamental principle of determining belonging and difference within this
multicultural democracy. As long-standing cultural difference remains the intuitive
criteria for recognizing tribes as politically distinct self-governing communities, dif-
ferences continue to proliferate with this form of legal recognition.>’ In High Stakes,
an ethnography of Seminole Indian gaming, Cattelino (2008) not only shows how
Seminoles are using the proceeds of gaming to distinguish themselves and to enact
sovereignty in several cultural registers, she also calls our attention to the ways in
which tribes “realize their sovereignty in part through relations of interdependency”
(161) with the state that surrounds them, for example. Wisconsin’s discretionary
transfer rule is an important strand in the fabric that constitutes the relationship be-
tween the tribes and the state as politically separate. And it is in part because of the
relationship that differences, as well as claims about differences, proliferate.

Tebben (2001) uses the term trifederalism to describe the relationship between the
states, tribes—both of which have inherent and inferior powers—and the federal
government, which has delegated and superior powers. In her endorsement of the
work of tribal courts, especially in the area of culturally grounded alternative dispute
resolution, no less than former Justice Sandra Day O’ Connor titled her Remark in the
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Tulsa Law Journal, “Lessons from the Third Sovereign: Indian Tribal courts” (empha-
sis added). Three years earlier, Valencia-Weber (1994) wrote of “the persisting third
sovereign” (227-231), and more recently Bruyneel (2007) wrote of the “third space
of sovereignty.” All three drew out the implications of recent federal Indian policy,
especially the 1988 Indian Gaming Regulatory Act (Pub. L. 100-497, 25 U.S.C.,
section 2701). PL. 100-497 requires states and tribes to compact, thus restructur-
ing the relationship between the federal government, states, and tribes, notably by
compromising the sovereignty of the latter two; this, incidentally, is an example of
the kind of “internal reorganizations and new institutional arrangements” that are
characteristic of neoliberal states” (Harvey 2005:65). Monette (1994) pointed out
that in the Indian Gaming Regulatory Act, Congress recognized that: (1) both states
and tribes are within the Union, (2) they relinquished those “age-old treaty-making
powers,” (650) but (3) they could enter into compacts with each other, and (4) there is
now mutuality of rights and responsibilities between them (650). Clearly Wisconsin’s
discretionary transfer rule is an outcome of these transformed relations. The coopera-
tion is a sign of the emergence of a reluctantly recognized formal equality of the two
sovereigns.

So what of the putative, jurisprudential, cultural differences between the state and
tribal courts, which so concerned the Wisconsin Supreme Court justices? Are the
procedures in tribal court really as different as they are imagined by virtue of a
general and pervasive expectation and presumption that Indians are culturally dif-
ferent in exchange for federal recognition of their separate legal and political status
(Dombrowski 2004)? This is an empirical question, of course, though the published
writings on peacemaking would surely indicate that tribal courts often aspire to be
different from state courts. It becomes a matter of how often peacemaking is, in fact,
actually used in the courts. Much that goes on in tribal courts is routine and looks
a lot like what goes on in state courts, much to the dismay of tribal court advocates
(Barsh 1999). Fletcher (2011) wrote that “tribal courts liberally construe civil pro-
cedure rules toward providing sufficient access to the court [and] routinely provide
great leniency favoring the non-lawyer parties” (629). This may also be true in a lot
of nontribal court settings, especially in rural areas.

Peacemaking, understood as a culturally specific form of mediation, can be credibly
represented by both the tribes and the state as a culturally distinctive, jurisprudential
practice, with its a generally holistic and alternative flavor. At the same time, it is
less well- suited for resolving disputes between litigants of unequal power (Conley
and O’Barr 1998: 39—59;, Nader 2005: 124, 142-1-59); thus, having it has little
potential to threaten structural disparities, either within or between polities. It is
important here, however, to point out that although peacemaking may be an effective
symbol of an aspiration, it is not the general jurisprudential style for most of the
tribes in Wisconsin—not even for the Navajo, for that matter, among whom the
movement originated (Richland and Deer 2004:323). It is on the increase, however,
at Oneida, local judges have assured me. There is also widespread interest in the
practice throughout the tribal judicial community in the Great Lakes region.
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Above I suggested that there is a relationship between neoliberalism and indigenism
that manifests as willingness on Wisconsin’s part to accommodate tribal communi-
ties’ jurisdictional self-determination aspirations, but also to protect its citizens from
the consequences of involvement with the tribes. Neoliberalism “proposes that human
well-being can best be advanced by liberating individual entrepreneurial freedoms
and skills within an institutional framework characterized by strong private prop-
erty rights, free markets and free trade” (Harvey 2005:2). Its legal framework seeks
to protect “the sanctity of contracts” (64), the very issue over which Jerry Teague
and John Kroner, neither one American Indian, engaged the tribes, and who con-
sequently discovered cultural differences and ironically produced intergovernmental
conventions.

Jean Comaroff and John Comaroff, theoreticians of neoliberalism’s impact on cul-
ture, provocatively extended the implications of anthropologists’ embrace of legal
pluralism in their exploration of the ways in which law is fetishized. They made the
point that “Native Americans are claiming ever more autonomy under the sign of ex-
ception,” and that, generally, “most regimes have reduced their administrative reach,
entrusting ever more to the market and devolving ever more responsibility to citizens
as individuals, communities or classes of consumer” (2009a:29, emphasis added).
So, a happy coincidence emerges when the claims of indigenous communities for
more autonomy dovetails with neoliberal devolution. Now that the tribes, as political
units, have been sufficiently bureaucratized and integrated into the administrative
fabric of United States—first through the Indian Reorganization Act in the 1930s
and then through the policy of self-determination initiated in late 1960s and early
1970s—tribal sovereignty and neoliberal governance are institutionally synergistic
and ideologically complementary. Furthermore, the neoliberal exception (Ong 2006)
that Indian gaming represents facilitates the goal of self-determination and neoliberal
devolution. Here cultural difference is both cause and effect of this exceptionalism,
as only federally recognized tribes qualify to compact with states under the Indian
Gaming Regulatory Act, and having a casino gives tribal communities a leg up on the
production and reproduction of cultural difference.’! The idea of policulturalism—
“the political claim to the exercise of governance” by virtue of “culture and shared
essence” (Comaroff and Comaroff 2009a:41)—describes the claims made for a sep-
arate justice and jurisprudence made real in some cases by a culturally distinctive
form of mediation in peacemaking.

Nearly two centuries ago, the legal plurality of what was then the Michigan Territory
was recognized and affirmed in the Chief Oshkosh murder case in 1830, a decision
rendered in that liminal period after the tribes had been recognized in the Commerce
Clause of the US Constitution but before the US Supreme Court defined these indige-
nous polities as “domestic dependent nations” in Cherokee Nation v. Georgia (30 U.S.
1 [1831]). A version of that legal plurality has reemerged in recent decades through
recognition that indigenous societies and polities have endured the domination and
centralization that the federal and state governments visited upon them since the early
nineteenth century; therefore, tribes are better assimilated into the dominant society
as total policultural systems.
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In Wisconsin, a limited acceptance of the reality of legal pluralism has taken the
form of tribes’ interest, willingness, and governing capacity to work within the
constraints of Public Law 280 and to transfer civil cases out of the state’s and into
the tribes’ jurisdictions. On balance, Wisconsin has cooperated with this phase of
reconciling itself to the reality of federal support for tribal self-determination. The
personal relationships between local tribal court judges and state court judges have
motivated this reconciliation. However, by insisting on the priority of individual
rights, the state has officially and decisively ordered the emergent legal plurality,
and tacitly encouraged divergent conceptions of the individual’s relationship to the
collective; that is, state and tribal citizenship. In so doing, it has also encouraged
conceiving of civil jury trials and peacemaking in ethnic terms, as symbols of the
difference between these orders of belonging. Here the neoliberal impulse that would
both imagine and protect citizens as free agents, as well as off-load administrative
functions by recognizing and transferring cases to tribal courts, has the effect of
reproducing cultural difference.

Perhaps this is why Botsford and Stenzl (2012) were so upbeat in their appraisal
of the comity between state and tribal courts. They even concluded their article
with a section titled “Why is this working?” At the first meeting of the Wisconsin
Tribal Judges Association after Kroner was decided, the case was discussed for only
ten minutes on the second day, with two non-American Indian attorneys giving a
summary. Overall, the discretionary transfer rule is doing what it is intended to do,
even if it fails as a compelling symbol of tribal sovereignty.

Notes

1. For an extended discussion of the dimensions of concurrent jurisdiction under
P. L. 280, see Jimenez and Song 1998

2. Williams v. Lee, 358 U.S. 217 (1959), which dealt with exclusive tribal jurisdic-
tion for internal reservation affairs; National Farmers Union v. the Crow Tribe,
468 U.S. 13, (1984); and lowa Mutual Insurance Company v. LaPlante, 480 U.S.
9 (1987). The latter two both dealt with endorsing tribal forums for cases on the
reservation.

3. Teague v. Bad River Band of the Lake Superior Tribe of Chippewa Indians,
Supreme Court of Wisconsin 230 Wis. 2d 271 (1999), 236 Wis. 2d 384 (2000),
265 Wis. 2d 64 (2003). For a more detailed account of the case, see Botsford
and Stenzl 2012.

4. Established in 1991, the association grew out of the short-lived Great Lakes
Indian Tribal Judges Association, which emerged after the federal recognition
and tribal implementation of off-reservation treaty rights (Botsford and Stenzl
2012).

5. Aukeewa, was probably not, in fact, a Pawnee tribal member but a pani (slave),
which was the term used at the time for Indian slave (Schneider and Schneider
2000:491).

6. Please note this particular text was removed, and new text appeared
as of March 7, 2012. The new text is found on the Wisconsin Court



Page 46 PoLAR: Vol. 38, No. 1

10.
11.

12.

13.

14.

15.
16.

17.

System website on the “Hearing Room” webpage (http://www.wicourts.
gov/courts/supreme/hearingroom.htm). Original text accessed October 14,2011.
The Oshkosh decision was in 1830, a year before the U.S. Supreme Court
designated tribes as “domestic dependent nations” (Cherokee Nation v. Georgia,
30 U.S. (5 Pet.) 1[1831]) and two years before the Court addressed the issue
of state authority of Indian matters (Worcester v. Georgia, 31 U.S. (6 Pet.) 515
[1832]).

. Some later rulings were consistent with Judge Doty’s 1830 decision. For ex-

ample, in Ex Parte Crow Dog, (109 U.S. 556 [1883]), the U.S. Supreme Court
held 53 years later that the Sioux tribe retained jurisdiction over murder. Other
rulings were not consistent. In 1879, for example, the Wisconsin Supreme Court,
in State v. Doxtater, (47 Wis. 278), decided that the state criminal code extended
to Indian reservations under the Tenth Amendment. However, the Major Crimes
Act of 1885 (U.S. Statues at Large 23:385) and the decision in United States v.
Kagama (118 U.S. 375 [1886]) nullified Doxtater, even though “the reasoning
in Doxtater endured” in Wisconsin courts (Vandervest 2003:379).

Supreme Court of Wisconsin Hearing of 07-11, January 8, 2008. In re discre-
tionary transfer of civil cases to tribal court filed July 24, 2007, by A. John
Voelker, Director of State Courts. The full audio file of the hearing is available
at http://wicourts.gov/supreme/petitions_audio.htm Accessed August 1, 2007.
Supreme Court of Wisconsin Hearing of 07—11, January 8, 2008.

The phrase originated during Walking on Common Ground: Cooperation, Col-
laboration, Communication, which was a conference sponsored by the National
Judicial College in 2008.

Though not inscribed in the tribe’s constitution, the traditional court “assist(s)
the Judiciary whenever possible with the resolution of cases or controversies
involving Tribal members” (Ho-Chunk Nation Establishment and Organization
Act 2005).

According to Gross 1999: “Peacemaking is a type of ‘restorative justice’ since
its objective is conflict resolution through the healing of relations between indi-
viduals in conflict” (5; emphasis added). Note the implicit presumptions about
and limitations of this form of dispute resolution. Similarly, the Grand Traverse
Band of Ottawa and Chippewa Indians peacemaker courts, for example, mostly
handle juvenile misdemeanors (Costello 1999).

When developing the proposed rule, the strate-tribal forum looked to other
states and found that only Washington has a rule that permits such a transfer of
jurisdiction.

Supreme Court of Wisconsin Hearing of 07-11, January 8, 2008.

The jury box at the Forest County Potawatomi court has never been used, ac-
cording to Judge White-Fish (personal communication, January 12, 2012).
Although the point is general, since Judge White-Fish used a Potawatomi kinship
term in addressing the justices, it is well to point out that the indigenous kinship
system, Omaha by name, is constituted of distinctions, categories, and behavioral
components not present in the dominant society. For example, a person’s father
and all of the father’s brothers, all the husbands in the mother’s lineage, and
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18.

19.

20.

21.

22.

23.

24.

all the sons in the paternal grandmother’s lineage are called the same term.
Certain relationships are characterized by obligatory respect behavior bordering
on avoidance and others by obligatory joking (Callendar 1978).

Quite apart from its genuine practical value in resolving disputes, peacemaking
has become the symbol of the distinctiveness of tribal court jurisprudence in
some sectors of the national tribal court legal community; and peacemaking
is focused on healing relationships, implicitly recognizing their diversity, the
obligations they entail, and the unimaginable notion of a satisfactory social
existence if social relationships are in disharmony.

For an extended critique of the ways in which American individualism impacts
tribal jurisprudence, see Porter 1997. For attempts to reconcile the growing inter-
est and pressure to accommodate individual rights with tribalism, see Goldberg
2003.

For an extended discussion of the ways in which tribal jurisprudence reflects and
reproduces fundamental social and cultural differences, see Atwood 2000. The
current interest in peacemaking among the members of the Wisconsin Tribal
Judges Association presumes the idiosyncratic circumstances in which conflicts
arise and, therefore, the presumptive necessity of individualizing remedies.

In Wisconsin, the Menominee and Oneida each separated the judicial and leg-
islative branches in 1991; the Forest County Potawatomi created a separation in
its Judiciary Act in 1994; the Ho-Chunk rewrote their constitution in 1995 and
created four branches of government, separating the power of the judiciary; and
the Lac du Flambeau band of Lake Superior Ojibwe amended its constitution to
include separation of powers.

Though there is not the room in this article to do a full archaeology of the
ways in which state law in Wisconsin presumed, acknowledged, and produced
differences between American Indians and non-American Indians, it is important
to note that not only were the state’s late nineteenth-century American Indian
suffrage laws specific to the Chippewa Indians amended to require a prospective
voter to swear an oath “that he was not a member of a tribe,” but their exemption
from state hunting and fishing laws required that the Indian be “uncivilized”
(Vandervest 2003:281).

The tribal legal community is quite aware of the fact that the non-American Indian
community has these concerns. Asked what common misperceptions state court
officials held about tribal courts, Jones (2009) listed “the mistaken belief that all
decisions in tribal courts are driven by political factors or considerations,” as the
first, and “that tribal courts make decisions based upon some mystical, unwritten
law that defies common sense or defies common understanding by non-Indians,”
as the second (370). McHugh (2005) wrote that studies of tribal court cases in
the 1980s and 1990s revealed that tribal courts were “no less protective of civil
rights than had federal courts” (450). Both Berger 2005 and Fletcher 2011 have
documented the attention given to due process by tribal courts.

Although the U.S. Supreme Court has upheld presumptive tribal court jurisdic-
tion, it has also registered its suspicion about tribal court procedures in several
cases (see Cruz 2010:9-10).
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25. Inthe matter of the petition to create a rule governing the discretionary transfer of
cases to tribal court, 2008 WI 114, filed in the Supreme Court of Wisconsin, July
31, 2008 (Rogensack, J., dissenting). For an extensive rebuttal to Rogensack’s
dissent, see Botsford and Stenzl 2012 (677-680).

26. Appeal No. 2010AP2533, Kroner v. Oneida Seven Generations Corporation.

27. In the matter of review of Wis. Stat. section 801.54, discretionary transfer of
cases to tribal court. No. 07-11B, filed in the Supreme Court of Wisconsin.
July 1, 2011 (Rogensack, J., dissenting).

28. Steven Daniels v. Harold Frank, 2010-CV-120 was filed in Forest County court.

29. Use of the rule has actually been rare, however, Brown County transferred about
1,500 child support cases to tribal court in 2009, though the action required
that section 801.54 be amended to require notice to the parties of their right to
object to the transfer of a postjudgment child support, custody, or placement
provision of an action for good cause (Section 801.54 (2m) Tribal Child Support
Programs).

30. For an extended analysis of identity and culture-constituting power of law, see
French 2009.

31. Cattelino (2008) describes the synergy between culture, politics, and economy.
For a discussion of how these relationships are changing among such tribal
“ethno-preuners,” see Comaroff and Comaroff 2009b (60-85).
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