
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

 
  
 ) 
CAYUGA NATION ) 
AND JOHN DOES 1-20, ) 
  ) 
 Plaintiffs, ) 
 ) 
 v. )  No.: 5:14-cv-1317-DNH-ATB 
 ) 
HOWARD TANNER, VILLAGE ) 
OF UNION SPRINGS CODE ENFORCEMENT ) 
OFFICER, IN HIS OFFICIAL CAPACITY; ) 
EDWARD TRUFANT, VILLAGE OF UNION ) 
SPRINGS MAYOR, IN HIS OFFICIAL ) 
CAPACITY; CHAD HAYDEN, VILLAGE OF  ) 
UNION SPRINGS ATTORNEY, IN HIS  ) 
OFFICIAL CAPACITY; BOARD OF  ) 
TRUSTEES OF THE VILLAGE OF UNION  ) 
SPRINGS, NEW YORK; AND THE VILLAGE  ) 
OF UNION SPRINGS, NEW YORK ) 
 ) 
 Defendants. ) 
________________________________________ ) 
 
 
 
 
 

PLAINTIFFS’ REPLY MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND FOR INJUNCTION PENDING APPEAL 

 
 

 
 
 
 
 
 
 

Case 5:14-cv-01317-DNH-ATB   Document 61   Filed 06/02/15   Page 1 of 16



1 
 

INTRODUCTION 
 

 The Village has thus far prevailed in obtaining the Nation’s dismissal from this case, on 

jurisdictional grounds that have nothing to do with whether the Village may lawfully apply its 

anti-gaming regulations to the Lakeside Entertainment facility.  Yet the individuals whom the 

Village has threatened with fines and imprisonment plainly do have standing to seek, in their 

individual capacities, an injunction against the Village’s preempted regulations.  And as to the 

Nation, the appropriate approach is to continue the status quo that has now prevailed for nearly 

two years while the Nation appeals this Court’s May 19, 2015 Decision (“Decision”).  Rather 

than engaging directly with these simple points, the Village reiterates the merits arguments that 

this Court never reached, and makes an overheated request for attorney’s fees and disgorgement, 

without citing law or facts that would support such extraordinary remedies.  The Court should 

ignore those distractions and grant the individual plaintiffs’ motion for reconsideration and the 

Nation’s motion for an injunction pending appeal. 

ARGUMENT 

I. The Court Should Reconsider Its Decision Concerning The Doe Plaintiffs And 
Permit The Filing Of An Amended Complaint. 
 

A. The Individual Plaintiffs Have Standing To Assert IGRA Preemption To 
Forestall The Village’s Imminent Enforcement Actions. 
 

The Village’s brief ironically underscores that the individual plaintiffs indeed have 

Article III standing, and that the Court should permit their suit to proceed regardless of its 

conclusions concerning the Nation.  The Village does not genuinely contest the dispositive facts 

that establish the standing of the individual officers and employees of Lakeside Entertainment, 

including Clint Halftown, Timothy Twoguns, and Gary Wheeler: They are “primary 

management officials” and “key employees” of the Lakeside Entertainment facility, and the 
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Village has threatened them with civil and criminal penalties—including imprisonment for up to 

a year—for their conduct related to the Lakeside Entertainment facility.  Compl. ¶¶ 6, 29.  

Indeed, the Village does not deny that it issued another such threat within 24 hours of this 

Court’s May 19, 2015 decision.  Decl. of John G. Powers ¶ 2 (May 20, 2015), ECF No. 54-2.  In 

fact, the Village’s brief expressly affirms its intent to “enforc[e] the 1958 ordinance . . . against 

the individuals who are responsible for the operation of the [allegedly] illegal bingo hall,” and 

raises arguments—like sovereign immunity’s inapplicability to individual Indians, and the 

Village’s asserted criminal jurisdiction under 18 U.S.C. § 1166—that pertain only to individuals.  

Village Opp. at 13 (emphasis added).  Given all this, the individual plaintiffs here self-evidently 

satisfy the Article III requirements of injury, causation, and redressability: The Village has 

threatened fines or imprisonment (assuredly an injury-in-fact); that injury is caused by the 

Village’s determination to enforce its anti-gaming ordinance; and if this Court holds that 

ordinance preempted, the individual plaintiffs’ injuries will be redressed. 

The Village buries in a footnote—and rightly so—its only attempt to dispute that the 

individual plaintiffs have satisfied these Article III requirements.  The injuries to the individual 

plaintiffs are not “certainly impending,” the Village says, because “[a]lthough the Village has 

issued at least three notices of violation to the Nation over the past eighteen months, no 

enforcement action has been taken to date.”  Village Opp. at 9 n.1.  The Village’s lack of candor 

is unfortunate.  For all but a few days of that period, the Village has been restrained from acting 

against plaintiffs, either by the standstill agreement it entered with the Nation—which the 

Village promised it would not use as “a basis for any claim of delay in seeking a remedy from 

any court”—or by this Court’s orders.  See Supp. Decl. of David W. DeBruin ¶¶ 3-4 (Jan. 9, 

2015), ECF No. 41-2 (written agreement from December 2013 until May 30, 2014, including “no 
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claim of delay” provision); id. ¶¶ 5-6 (oral agreement between Nation counsel and Village 

counsel until October 27, 2014); Decision at 2, ECF No. 50 (this Court’s temporary restraining 

order from October 29, 2014).  And indeed, when those restraints were lifted, the Village set its 

enforcement machinery into motion before the ink on this Court’s May 19 decision was dry.  So 

even if Plaintiffs had to show a “certainly impending” injury—which they do not—they would 

readily meet this standard.  See Virginia v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 392-93 

(1988) (finding standing where plaintiffs had “actual and well-founded fear that the law will be 

enforced against them”); Holder v. Humanitarian Law Project, 561 U.S. 1, 15-16 (2010) (case 

was justiciable because plaintiffs faced “credible threat of prosecution,” where the “Government 

has not argued to this Court that plaintiffs will not be prosecuted if they do what they say they 

wish to do” (emphasis added)).   The Village’s attempt to dispute the imminence of enforcement 

proceedings is simply not credible. 

Even more meritless is the Village’s claim that the “John Doe Plaintiffs . . . do not have 

standing under Article III” because as “individual members of the Nation” they “have no legally 

protected interest to engage in Class II gaming.”  Village Opp. at 8.  This argument, notably, 

does not turn on the existence of a dispute over the Nation’s leadership.  As the Village would 

have it, individual employees of an Indian Nation can never defend against criminal or civil 

enforcement action on the ground that IGRA preempts the relevant local statute, because IGRA 

rights are “solely vested in the . . . Nation.”  Id.  The Village is dead wrong.  An individual 

threatened with criminal or civil enforcement proceedings can always defend himself on the 

ground that the statute at issue is preempted or otherwise invalid, and he can do so regardless of 

whether the preempting statute “vest[s]” legal rights in him.  The Supreme Court recently so held 

in Bond v. United States, 131 S. Ct. 2355 (2011).  There, the Third Circuit had held that an 
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individual prosecuted under a statute lacked Article III standing to complain that the statute 

violated the Tenth Amendment—because the Tenth Amendment, the court believed, vested 

rights in states and not individuals.  Id. at 2361, 2363.  But the Supreme Court held that “Article 

III . . . had no bearing upon Bond’s capacity to assert” her Tenth Amendment claim, because 

she—just like the individual plaintiffs here—so plainly satisfied Article III’s injury, causation, 

and redressability requirements.  Id. at 2362.  In so holding, Bond only reaffirmed decades of 

settled law holding that the “conflict between state officials empowered to enforce a law and 

private parties subject to prosecution under that law is a classic ‘case’ or ‘controversy’ within the 

meaning of Art. III.”  Diamond v. Charles, 467 U.S. 54, 64 (1986).       

The Village incorrectly attempts to rely on a statement in Warth v. Seldin, 422 U.S. 490 

(1975).  There, the plaintiffs complained about a zoning ordinance that did not regulate them but 

rather might indirectly affect them.  See Warth, 422 U.S. at 514.  The Court found that the 

plaintiffs lacked standing, explaining that a “plaintiff generally must assert his own legal rights 

and interests, and cannot rest his claim to relief on the legal rights and interests of third parties.”  

Id. at 498.   

Warth is far off point here.  To begin, the Court’s holding in that case does not relate to 

Article III standing, but rather to “prudential standing.”  Cordes & Co. Fin. Servs., Inc. v. A.G. 

Edwards & Sons, Inc., 502 F.3d 91, 100 (2d Cir. 2007).  This “not . . . especially demanding” 

test denies “a plaintiff’s right of review . . . only if [his] interests are so marginally related to or 

inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that 

Congress intended to permit the suit.”  Selevan v. NY. Thruway Auth., 584. F3d 82, 92-93 (2d 

Cir. 2009) (quotation marks omitted).   
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And the individual plaintiffs here plainly satisfy the test for prudential standing.  They 

themselves are engaged in IGRA-regulated gaming activities, and they themselves face penalties 

that may include incarceration for doing so.  They are litigating their own right to be free from 

incarceration or civil penalties, in contrast to Warth, and their interests are anything but 

“marginally related to or inconsistent with” IGRA’s scheme.  Id. (quotation marks omitted).   

Indeed, the Village cites no case holding that a party facing criminal and civil sanctions 

lacks prudential standing to seek a preemption-based injunction against those sanctions. That is 

because the Supreme Court has “long recognized” that “if an individual claims federal law 

immunizes him from state regulation,” that party is entitled to “an injunction upon finding the 

state regulatory actions preempted.”  Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 

1384 (2015).1  And as to IGRA specifically, courts have repeatedly permitted non-tribal entities 

to invoke IGRA preemption.  See, e.g., Casino Resource Corp. v. Harrah’s Entm’t, Inc., 243 

F.3d 435 (8th Cir. 2001); Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536 (8th Cir. 

1996); Manoukian v. Harrah’s Entm’t, Inc., No. 11-cv-503, 2011 WL 1343009 (S.D. Cal. Apr. 

7, 2011); NGV Gaming, Ltd. v. Upstream Point Molate, LLC, 355 F. Supp. 2d 1061 (N.D. Cal. 

Jan. 31, 2005).  The Village’s contrary position is untenable,2 and none of its miscellaneous 

                                                 
1 Indeed, even if the individual plaintiffs here had to rely on the Nation’s rights, they would have 
standing to do so.  In Warth itself—the Village’s preferred citation—the Court explained that it 
“has allowed standing to litigate the rights of third parties when enforcement of the challenged 
restriction against the litigant would result indirectly in the violation of third parties’ rights.”  
Warth, 422 U.S. at 510.  That rule provides an independent basis for the individual plaintiffs’ 
standing here: The Village seeks “enforcement of the challenged restriction against” the 
individual plaintiffs, and that would “result indirectly in the violation of” the Nation’s IGRA-
conferred rights by penalizing the employees engaged in IGRA-regulated gaming.  Id. 

2 It is irrelevant that the relevant IGRA provision provides that “[a]n Indian tribe may engage in, 
or license and regulate, class II gaming on Indian lands within such tribe’s jurisdiction” if, inter 
alia, “the governing body of the Indian tribe adopts an ordinance or resolution which is approved 
by the Chairman” of the National Indian Gaming Commission (“NIGC”).  25 U.S.C. 
§ 2710(b)(1) (emphasis added); see Village Opp. at 8.  Whether the activities here qualify under 
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citations disturb the principles just identified.3 

B. The Village’s Argument Concerning Mr. Halftown’s Status As Federal 
Representative Is Nonresponsive And Factually Inaccurate. 
 

Next, the Village confusingly argues that the “John Doe Plaintiffs have not established an 

independent basis for standing by virtue of the BIA’s recognition of Halftown as the Nation’s 

representative” in the February 20, 2015 decision, because that decision has now been stayed 

pending appeal to the Interior Board of Indian Appeals (“IBIA”).  Village Opp. at 9.  The 

individual plaintiffs have never argued anything like that.  To be very clear, the individual 

plaintiffs claim an independent basis for standing by virtue of their status as officers, employees, 

and managers involved in gaming activities that the Village targets for enforcement—regardless 

of Mr. Halftown’s status as federal representative.  This Court plainly understands that point, 

because its decision addressed the individual plaintiffs’ standing separately and apart from the 

BIA’s recognition decisions.  Decision at 10 n.8.  So this Court may safely disregard Village’s 

Point I.B.  It is irrelevant. 

To avoid confusion, however, plaintiffs will correct the misunderstanding of the relevant 

BIA and IBIA decisions in the Village’s Point I.B—which though irrelevant to the individual 

                                                                                                                                                             
that provision is a merits question, not one of standing.  And when the time comes to litigate the 
merits of the individual plaintiffs’ preemption claims, what will be controlling is that NIGC has 
duly approved the Nation’s gaming ordinance under which the individual plaintiffs seek 
protection.  Halftown Oct. 28 Decl. ¶ 4 & Ex. B, ECF No. 5-8; Halftown Supp. Decl. ¶ 9, ECF 
No. 33-1.  That approval triggered the preemption of the Village’s anti-gaming ordinance, 
regardless of the Nation’s proper leadership and without requiring any inquiry into Nation law. 

3 None of the Village’s cited cases involved plaintiffs who sought an injunction to avoid criminal 
and civil penalties under a preempted state statute.  Those decisions, in which the plaintiffs were 
not themselves subject to regulation, are far off point.  See Willis v. Fordice, 850 F. Supp. 523 
(S.D. Miss. 1994) (individual tribal member sought to enjoin construction of casino as 
inconsistent with compact between tribe and state); Hackford v. Babbitt, 14 F.3d 1457, 1466  
(10th Cir. 1994) (individual tribal member sought to interfere with Secretary of Interior’s water 
management); James v. Watt, 716 F.2d 71 (1st Cir. 1983) (individual Indians sought to oust 
current landowners by asserting rights under Nonintercourse Act).    
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plaintiffs, are relevant to the Nation.  As the Village correctly notes, after supplemental briefing 

in this Court regarding the BIA’s February 20 decision was complete, the “Unity Council” filed 

an appeal to the IBIA, which by operation of law stayed the February 20 decision; plaintiffs and 

the BIA have moved to have the decision placed into immediate effect, and briefing is now 

complete.  Supp. Decl. of Joseph J. Heath ¶¶ 8-9, 10-11; see 43 C.F.R. 4.314(a); 25 C.F.R. 

§ 2.6(b).  The Village then incorrectly asserts that as a result, the “controlling” decision is now 

“the decision issued by Director Keel on May 15, 2014.”  Village Opp. at 10.  But as plaintiffs 

have already shown and this Court well understands, the May 15, 2014 letter was not a 

“decision” but rather it “requested briefing from the two leadership factions.”  Decision at 6.  Its 

purpose was “only to solicit . . . views” on specific questions, and it could not possibly have been 

a decision because it expressly stated that it did “not adversely affect any interested party” and 

therefore provided no appeal rights.  Halftown Supp. Decl., Ex. C at 3-4 (Dec. 1, 2014), ECF No. 

33-1; see Pls.’ Mem. in Opp. to Defts’ Cross-Mot. to Dismiss at 15-16 (Jan. 14, 2015), ECF No. 

42.   

Instead, today the controlling decision for the Department of Interior remains the decision 

it issued in 2009.  George v. E. Reg’l Dir., BIA, 49 IBIA 164, 166, 188 (2009).  There, the IBIA 

held that Mr. Halftown was the Nation’s “representative designated by an undisputed Council,” 

and it therefore recognized him as the Nation’s “Federal representative for purposes of the 

government-to-government relationship.”  George v. E. Reg’l Dir., BIA, 49 IBIA 164, 166, 187 

(2009).  That was the Department’s last final and unappealed decision on the merits, and nothing 

in the intervening years has changed it.  As the Court knows, the BIA’s then-Regional Director 

issued a decision in 2011, but that decision never went into effect, and the IBIA vacated it.  See 

Cayuga Indian Nation of N.Y. v. E. Reg’l Dir., BIA, 58 IBIA 171, 172 (2014).  That left matters 
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“as if the order never existed,” Liberty Media Corp. v. Vivendi Universal, S.A., 861 F. Supp. 2d 

262, 266 (S.D.N.Y. 2012) (quotation marks omitted), and the IBIA’s 2014 decision itself did not 

touch the merits but was only a procedural dismissal.  See Cayuga Indian Nation, 58 IBIA at 

172.  The next BIA action, then-Director Keel’s May 15, 2014 letter, was not a decision at all but 

only a briefing order, as just noted.  That leaves only the BIA’s February 20, 2015 decision—

which is now stayed but merely continued the status quo established by the IBIA’s 2009 

decision.  The Village thus utterly fails to refute Plaintiffs’ showing that the Department’s 

controlling decision recognizes Mr. Halftown as the Nation’s federal representative. 

II. The Village’s Opposition Provides Yet Further Reason That The Court Should 
Grant An Injunction Pending Appeal. 
 
The  Village’s opposition largely fails to respond to the arguments made by the Nation in 

support of its request for an injunction pending appeal.  The Village mostly cuts and pastes from 

prior submissions.  To the extent that the Village merely rehashes old arguments, plaintiffs will 

rest on their prior submissions.  Here, Plaintiffs simply identify how the Village’s arguments fail 

to undermine—and in fact powerfully support—the need for an injunction. 

To begin, the Village does not dispute the relaxed standard for granting an injunction 

pending appeal—that the required showing is less onerous than for a preliminary injunction; that 

such relief “does not depend solely or even primarily on a consideration of the merits,”  

LaRouche v. Kezer, 20 F.3d at 72 (2d Cir. 1994); and that Second Circuit courts apply a sliding 

scale under which a sufficient showing of irreparable harm means that plaintiffs need not even 

show a “substantial possibility of success,” so long as “it cannot be said that there is no 

possibility of success,” Seneca Nation of Indians v. Paterson, No. 10–CV–687A, 2010 WL 

4027795, at *3 (W.D.N.Y. Oct. 14, 2010); see Mohammed v. Reno, 309 F.3d 95, 101 n.6 (2d Cir. 

2002).  These standards do not vanish simply because the Village ignores them. 
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As to the critical irreparable harm factor, the Village does not contest that the closure of 

Lakeside Entertainment would inflict irreparable harm on the Nation.  That is indisputable 

because, among other reasons, that facility accounts for the vast majority of the Nation’s 

revenue.  Halftown Oct. 28 Decl. ¶¶ 5, 12, ECF No. 5-8.  Nor could the Village deny that such 

harm is imminent, given its rush to serve the Nation with Orders to Remedy only a day after this 

Court’s May 19 decision.  Instead, the Village’s argument is simply that the Nation deserves to 

suffer such harm because its conduct is “illegal” and this Court’s 2004 decision “unequivocally 

held that the Nation could not assert immunity from the Village’s laws.”  Village Opp. at 11.  

That is, the Village’s only response is that the Nation will lose on the merits.  But that 

improperly “conflate[s] the issues of irreparable harm and likelihood of success on the merits.” 

Trudeau v. Bockstein, No. 05-cv-1019, 2008 WL 3413903, at *4 (N.D.N.Y. Aug. 8, 2008).  

Unless there is literally “no possibility of success,” Seneca Nation, 2010 WL 4027795, at *3, 

courts assess the irreparable harm factor “assuming arguendo that Plaintiffs [prevail] on the 

merits,” Davis v. Shah, No. 12-CV-6134, 2013 WL 6451176, at *5 (W.D.N.Y. Dec. 9, 2013).  

Here, the Nation plainly has at least some possibility of success on the open questions presented 

by its appeal, as discussed below.  In particular, Plaintiffs have already shown—repeatedly—

why this Court’s 2004 decision does not answer the question here.  See Pl.’s Mem. of L. in 

Support of Order to Show Cause at 18-19 (Oct. 28, 2015), ECF No. 5-1; Pl.’s Mem. in Opp. to 

Deft’s Cross-Mot. to Dismiss at 5-9 (Jan. 14, 2015), ECF No. 42.  Likewise, Plaintiffs have 

refuted the Village’s claims concerning City of Sherrill, sovereign immunity, and 18 U.S.C. 

§ 1166.  See infra at 12.4   

                                                 
4 Although the Village also refers vaguely back to the arguments concerning irreparable injury in 
its prior filings, plaintiffs have already refuted those arguments.  Pl.’s Reply Mem. of L. in 
Support of Mot. for Preliminary Inj. at 6-10 (Jan. 9, 2015), ECF No. 41.   
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Moreover, the Village does not even bother to address a key fact that highlights why the 

Village will not “suffer substantial injury if a[n injunction] is issued.”  LaRouche, 20 F.3d at 72 

(quotation marks omitted).  The Village consented to a temporary restraining order during the six 

months this case has been pending, which completely refutes the notion that the Village must act 

quickly to avoid “episodes of violence and lawlessness” that “threaten[] the safety and welfare of 

the community” during the time needed for appeal.  Village Opp. at 15; see Decision at 2.  

Tellingly, the Village does not, and apparently cannot, present evidence of any such disruption 

during this case’s six-month pendency to support its bare assertions.  And indeed, the Village’s 

own supporter flatly contradicts its claims.  In support of its efforts to obtain dismissal, the 

Village has offered “Unity Council” member Samuel George, and this Court relied on Mr. 

George’s declaration in its May 19 Decision (at 8-9).  But here is what Mr. George has said 

about the situation on the ground as of May 15, 2015: That “in 2015 there has been no public 

unrest or physical confrontation or violence related to our internal dispute,” and that the last 

“unrest” on the Cayuga reservation lands generally—not even Lakeside Entertainment—was “in 

November 2014.”  Decl. of Samuel George ¶¶ 12-13 (May 15, 2015) (attached as Ex. A to the 

Supp. Decl. of John G. Powers (June 2, 2015)).  That is, the Village’s own witness says that there 

has been no unrest at all for virtually the entire pendency of this suit, and the Village has not 

proffered any evidence of disruption at Lakeside Entertainment specifically.  The Village will 

suffer no harm from preserving the status quo.       

Finally, the Village’s submission does not disturb the Nation’s showing that it has 

established a sufficient possibility of success on the merits, especially in light of the low bar that 

applies.  See, e.g., Mohammed, 309 F.3d at 101 (possibility need not be “high”).  The Village 

does not dispute that no federal court has ever concluded that a tribe’s federal representative 
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lacked standing to sue a third party on the nation’s behalf.  This is because—as the Nation 

explained, yet the Village ignores—when the Department of Interior identifies a federally 

recognized representative, federal courts defer to that decision as broadly marking that person as 

the “tribal representative for the purpose of carrying out federal relations with the tribe,” 

including seeking relief from federal courts.  Seminole Nation of Okla. v. Norton, 223 F. Supp. 

2d 122, 132 (D.D.C. 2002) (emphasis added) (quotation marks omitted); see Timbisha Shoshone 

Tribe v. Salazar, 678 F.3d 935, 938 (D.C. Cir. 2012) (“[W]e owe deference to the judgment of 

the Executive Branch as to who represents a tribe.”). 

For this reason, the Village’s position and this Court’s decision are inconsistent with the 

Second Circuit’s opinion in Shenandoah v. United States Department of Interior, 159 F.3d 708 

(2d Cir. 1998).  There, the Oneida Nation’s federal representative, Ray Halbritter, had entered 

into a lease agreement, and other members of the Nation sued, claiming that Halbritter lacked 

authority to do so, because he allegedly had been removed from his position under tribal law.  Id. 

at 712.  The Second Circuit, however, refused to look behind the BIA’s recognition of Mr. 

Halbritter, holding that the plaintiffs’ claims regarding Mr. Halbritter’s authority under tribal law 

could not be heard in federal court.  The court explained that the plaintiffs had “failed to exhaust 

their administrative remedies” because they had not yet convinced the BIA that Mr. Halbritter 

“does not represent the Nation,” and until the plaintiffs succeeded at the BIA, the court would 

not adjudicate their claims.  Id. at 712-13; id. (whether “Halbritter remains the Oneida Nation’s 

representative . . . is the critical issue . . . [that] must be resolved” because “the issue of Oneida 

leadership, which involves questions of tribal law, is not properly resolved by a federal court.”).  

Here, the BIA has recognized Mr. Halftown as the Nation’s federal representative, and the 

Village cannot call into doubt his authority to act for the Nation in federal court based on 
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arguments regarding an internal tribal leadership that the BIA has never accepted.  Cf. also 

Yousuf v. Samantar, 699 F.3d 763, 772 (4th Cir. 2012) (explaining that, in the context of whether 

a defendant is a foreign head-of-state entitled to immunity from suit, the court owes “absolute 

deference” to the State Department’s determination, because head-of-state immunity involves “a 

formal act of recognition,” that is “a quintessentially executive function” (internal quotation 

marks omitted)).   

With such grave tension between this controlling precedent and this Court’s decision, 

there can be no doubt that the Nation has a sufficient chance of success on appeal.  And that is 

especially true given the troubling effects of this Court’s decision.  The Village does not dispute 

that the effect of dismissal here is to leave no one able to seek judicial aid on the Nation’s behalf 

against the Village’s enforcement efforts, and instead to give the Village carte blanche to act 

against the Nation even if its laws are preempted.  The Village does not deny this fact because 

that unfair result is its evident goal.  All of these points amply show that the Nation has raised 

“open question[s]” in its appeal—all that is needed to support an injunction.  Seneca Nation, 

2010 WL 4027795, at *3. 

The rest of the Village’s brief concerning likelihood of success on the merits addresses 

arguments this Court did not reach.  Village Opp. at 12-14.  The Nation has already refuted those 

points and respectfully directs the Court to its prior submissions: 

• For res judicata, see Pl.’s Mem. in Opp. to Deft’s Cross-Mot to Dismiss at 3-9 (Jan 
14, 2014), ECF No. 42. 
 

• For City of Sherrill and tribal jurisdiction, see Pl.’s Reply Mem. of L. in Support of 
Pl.’s Mot. for Preliminary Inj. at 1-3 (Jan. 9, 2015), ECF No. 41. 
 

• For sovereign immunity, see Pl.’s Reply Mem. of L. in Support of Pl.’s Mot. for 
Preliminary Inj. at 5 (Jan. 9, 2015), ECF No. 41. 
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• For 18 U.S.C. § 1166 (and the Village’s egregious mischaracterization of United 
States v. Cook), see Pl.’s Reply Mem. of L. in Support of Pl.’s Mot. for Preliminary 
Inj. at 3-5 & n.4 (Jan. 9, 2015), ECF No. 41. 

 
 Given the Nation’s strong showing on all of the injunctive factors, the approach that best 

furthers the “public interest” is for the appellate court to have the chance “to resolve the open . . . 

question[s]” presented by this case “in an orderly manner”—by preserving the status quo in the 

interim. Michael v. INS, 48 F.3d 657, 665 (2d Cir. 1995). 

III. The Court Should Ignore The Village’s Unsupported Requests For Attorneys’ Fees 
And Disgorgement 
 

 Unable to mount convincing arguments against Plaintiffs’ motions, the Village resorts to 

overheated rhetoric and unsupported requests that aim to bully rather than persuade.  First, the 

Village avers that Plaintiffs are engaged in “dilatory tactics” and it “asks for attorneys’ fees 

pursuant to 28 U.S. § 1927.”  Village Opp. at 3.  The Village cites no law that could support 

attorney’s fees on the facts here.  As Plaintiffs believe the Court will recognize, this case 

involves difficult and novel issues.  As just noted, neither the Village, nor this Court, nor 

Plaintiffs have been able to identify any other federal decision that has ever concluded that a 

tribe’s federal representative lacked standing to sue a third party on the nation’s behalf.  That is, 

this Court’s decision is unprecedented.  And as the Village’s own cited case makes clear, 

sanctions are inappropriate when the “issue in th[e] action was one of first impression.”  Abbott 

v. United States, No. 96-cv-510, 2001 WL 670636, at *1 (N.D.N.Y. Apr. 30, 2001).  Instead, 

sanctions are available only when “the attorney’s actions are so completely without merit as to 

require the conclusion that they must have been undertaken for some improper purpose such as 

delay.”  Id. (quoting Oliveri v. Thompson, 803 F.2d 1265, 1273 (2d Cir. 1986)).  None of that 

describes Plaintiffs’ actions here, as the Court will understand.   
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 Second, and equally egregious, the Village requests “that any and all proceeds from the 

operation of the gaming facility during the pendency of the appeal be disgorged to the Village.”  

Village Opp. at 6.  The Village has no fair claim on those funds, which are the Nation’s and go to 

Nation citizens, including for housing and health services.  Decl. of Clint Halftown ¶¶ 3, 12  

(Oct. 29, 2014), ECF No. 5-8.  It identifies no law that would support such a remedy on the facts 

here—indeed, it cites no law at all.  The inappropriateness of the Village’s request is especially 

clear because even if this Court’s holding is ultimately affirmed on appeal, that will not be a 

finding that the conduct at Lakeside Entertainment is “illegal activity,” as the Village 

misleadingly suggests.  Village Opp. at 6.  It would only be a finding that Plaintiffs lacked 

standing to assert the Nation’s rights—even if IGRA preempted the Village’s anti-gaming law 

and the conduct at Lakeside Entertainment is perfectly legal.  There is no basis in law or logic for 

the disgorgement the Village seeks.    

CONCLUSION 

  For the foregoing reasons, the Court should grant the individual plaintiffs’ motion for 

reconsideration and the Nation’s motion for an injunction pending appeal.  

 

Dated: June 2, 2015   

    /s/  John G. Powers                       
    John G. Powers (Bar No. 508934) 
    Hancock Estabrook LLP 
    1500 AXA Tower I 
    100 Madison Street 
    Syracuse, New York 13202 
    (315) 565-4500 
 
    David W. DeBruin (pro hac vice) 
    Joshua M. Segal (pro hac vice) 
    Matthew E. Price (pro hac vice) 
    Jenner & Block LLP 

   1099 New York Ave., N.W.  
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   Washington, DC  20001 
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