
IN THE UNITED STATES DISTRICT COURT 

 FOR THE 

DISTRICT OF COLORADO 
 

Civil Action No. 1:15-cv-01303-JLK 

 

SOUTHERN UTE INDIAN TRIBE,    

         

Plaintiff,     

        

 v.       

       

UNITED STATES DEPARTMENT OF THE INTERIOR, 

SALLY JEWELL, in her official capacity as Secretary of the Interior, 

JANICE M. SCHNEIDER, in her official capacity as Assistant Secretary, Land and Minerals 

Management, 

BUREAU OF LAND MANAGEMENT, and 

NEIL KORNZE, in his official capacity as Director of the Bureau of Land Management, 

 

 Defendants. 

 

 

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S MOTION FOR 

TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 

 

 The Southern Ute Indian Tribe (“Tribe”) seeks immediate injunctive relief to prevent 

Defendant Bureau of Land Management’s imminent infringement of the Tribe’s inherent, 

constitutional and federal statutory and regulatory rights. Defendant BLM’s final rule regulating 

hydraulic fracturing, entitled “Oil and Gas; Hydraulic Fracturing on Federal and Indian Lands” 

(“BLM Final Rule”) is to become effective June 24, 2015. 80 Fed. Reg. 16128 (Mar. 26, 2015). 

The Tribe, however, has recently enacted comprehensive tribal regulations governing hydraulic 

fracturing on tribal lands within the Southern Ute Indian Reservation (i.e., lands owned by the 

United States in trust for the Tribe’s benefit on the Southern Ute Indian Reservation), 

superseding the BLM Final Rule as allowed by 25 C.F.R. § 211.29. Should the BLM Final Rule 
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take effect, the Tribe will suffer the immediate loss of its exclusive sovereign authority over 

hydraulic fracturing on the Tribe’s lands, there will be an immediate conflict created between the 

Tribe’s regulations and the BLM Final Rule, there will be immediate confusion created for 

Reservation oil and gas operators regarding which hydraulic fracturing regulations apply, and 

there will be immediate related confusion for tribal, BLM, and Bureau of Indian Affairs (“BIA”) 

regulators in determining and enforcing compliance.  

BACKGROUND AND RELEVANT FACTS 

I. The Tribe and the Southern Ute Indian Reservation. 

The Tribe is a federally recognized Indian tribe organized under the Indian 

Reorganization Act of 1934 (codified as 25 U.S.C. §§ 461 – 479). 80 Fed. Reg. 1942, 1946 (Jan. 

14, 2015). The Tribe’s Reservation, known as the Southern Ute Indian Reservation, is located in 

southwestern Colorado and contains approximately 710,000 acres of land. Pub. L. No. 98-290, 

98 Stat. 201 (1984) (confirming Reservation’s exterior boundaries); Aff. Robert Zahradnik ¶ 3. 

The Tribe is the beneficial owner of approximately 310,000 acres of surface, 350,000 acres of oil 

and gas minerals, and 600,000 acres of coal estates on or underlying the Reservation. Aff. Robert 

Zahradnik ¶ 3. 

The Tribe, in exercise of its rights under the Indian Mineral Leasing Act of 1938 

(codified at 25 U.S.C. §§ 386a-396g) and the Indian Mineral Development Act of 1982 (codified 

at 25 U.S.C. §§ 2101-2108), has leased substantial portions of its lands for mineral resource 

development to numerous oil and gas companies, including the Tribe’s oil and gas company, Red 

Willow Production Company. Id. ¶ 4. Red Willow Production Company, which is a division of 

the Tribe, is the designated operator of hundreds of wells that have been drilled on lands subject 
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to leases and mineral agreements issued by the Tribe and approved by the authorized 

representative of the Secretary (generally the local BIA Agency Superintendent) under the Indian 

Mineral Leasing Act and the Indian Mineral Development Act. Id. 

The categories of revenues received by the Tribe from the mineral development of its 

leased lands typically include: bonuses, rentals, royalties, severance taxes, working interest 

revenues, and overriding royalties. Id. ¶ 5. Additionally, the mineral development activities 

generate other associated funds that include permit and permission fees, surface damage 

compensation, and revenues associated with the treating and gathering of natural gas by Red 

Cedar Gathering Company, in which the Tribe holds a majority ownership interest. Id. The Tribe 

relies upon such revenues to help fund its government, facilities and programs, including without 

limitation the Tribe’s school, health facilities, education programs, police and justice systems, 

social services programs, recreation facilities, cultural preservation, elder retirement and 

administration. Id. 

II. Tribal Mineral Leasing Statutes. 

The statutory authorities cited and relied upon by the BLM in promulgating the BLM 

Final Rule include 25 U.S.C. § 396d of the Indian Mineral Leasing Act of 1938 and 25 U.S.C. § 

2107 of the Indian Mineral Development Act of 1982. 80 Fed. Reg. 16128, 16217 (Mar. 26, 

2015). As noted above, these are the same Acts under which much of the Tribe’s lands have been 

leased for mineral development. 
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III. The Departmental Manual. 

Among other purposes, Defendant United States Department of the Interior’s 

Departmental Manual documents delegations of Defendant Sally Jewell’s authority as Secretary 

of the Interior.
1
 011 DM 1.2.  

IV. The Tribe’s Hydraulic Fracturing Regulations. 

Hydraulic fracturing, a well-stimulation technique in which subsurface rock is fractured 

by a hydraulically pressurized liquid made of water, sand and other proppants, and chemicals, 

has been used by operators to achieve or enhance production from the majority of wells drilled 

and completed on the Tribe’s lands, and Red Willow Production Company and other oil and gas 

companies operating on leased lands of the Tribe will need to engage in hydraulic fracturing to 

continue developing and producing tribal minerals. Aff. Robert Zahradnik ¶ 7. Historically, the 

BLM’s regulation of hydraulic fracturing worked to prevent surface disturbance and did not 

extend to the fracturing process itself. See 43 C.F.R. § 3162.3-2(b) (requiring that operators need 

only obtain approval to conduct hydraulic fracturing if additional surface disturbance would 

occur). In recent years, BLM has included certain hydraulic fracturing-related conditions of 

approval in permits to drill. Absent pervasive BLM or tribal regulations addressing the hydraulic 

fracturing process, most Reservation operators have historically followed industry practices for 

hydraulic fracturing and recently, as a matter of practice, complied with Colorado’s regulations. 

Aff. Robert Zahradnik ¶ 9.     

                                                
1
 The Department of the Interior’s Departmental Manual can be found in the Electronic Library 

of Interior Policies at http://elips.doi.gov/elips/. 
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The Tribe provided extensive comments to the BLM regarding its proposed hydraulic 

fracturing rule. In those comments, the Tribe demonstrated that some of the technical 

requirements proposed by BLM were unnecessary and overly burdensome. Further, for policy 

and legal reasons, the Tribe requested that Indian lands be treated differently. A “one size fits 

all” approach that encompasses both tribal and federal lands would simply add to the already 

burdensome federal pre-requisites for developing tribal minerals. Id. ¶ 13. In addition, the Tribe 

reminded the BLM that the Tribe’s powers as an Indian Reorganization Act tribe included the 

power to supersede BLM regulations incorporated by reference in the regulations governing the 

leasing of tribal lands under the Indian Mineral Leasing Act. Aff. Robert Zahradnik, Attach. 1, 3-

4. The BLM, however, while noting that the issue of supersession had been raised in tribal 

comments, simply refused to recognize the right of Indian tribes to opt out of the BLM Final 

Rule. Aff. Robert Zahradnik ¶ 13; 80 Fed. Reg. at 16132. 

On June 16, 2015, pursuant to its inherent powers and its powers under the Tribe’s 

Secretarially approved Constitution as an Indian Reorganization Act tribe, the Tribe’s governing 

body, the Southern Ute Indian Tribal Council, adopted Resolution No. 2015-98, which approved 

Southern Ute Indian Tribe – Hydraulic Fracturing and Chemical Disclosure Regulations. Aff. 

Sunshine Whyte, Attach. 1. As allowed under 25 CFR § 211.29, in adopting Resolution No. 

2015-98, the Tribal Council expressly confirmed that the Southern Ute Indian Tribe – Hydraulic 

Fracturing and Chemical Disclosure Regulations are intended to supersede the BLM Final Rule 

on tribal lands subject to the jurisdiction of the Southern Ute Indian Tribe, if and when the BLM 

Final Rule becomes effective. Id. The Tribe’s hydraulic fracturing regulations regulate all aspects 

of hydraulic fracturing and are more stringent than the BLM Final Rule in at least two respects: 

Case 1:15-cv-01303-MSK   Document 6-1   Filed 06/22/15   USDC Colorado   Page 5 of 19



6 
 

(1) the Tribe’s regulations require all surface and intermediate casing to be cemented with a 

continuous column from the bottom of the casing to the surface, and (2) after thorough 

circulation of a wellbore, cement must be pumped behind the production casing at least fifty feet 

above the bottom of the intermediate casing. Aff. Robert Zahradnik ¶ 14.  However, the Tribe’s 

regulations differ from the BLM Final Rule in several respects including requiring only prior 

notice—unlike the pre-approval required by the BLM’s Final Rule. Id. 

STANDARDS FOR GRANTING A TEMPORARY RESTRAINING ORDER AND 

PRELIMINARY INJUNCTION 

 

Under the Administrative Procedure Act, this Court may “[o]n such conditions as may be 

required and to the extent necessary to prevent irreparable injury . . . issue all necessary and 

appropriate process to postpone the effective date of an agency action or to preserve status or 

rights pending conclusion of the review proceedings.” 5 U.S.C. § 705.  

The Supreme Court has made clear that temporary restraining orders, when issued 

without a hearing, “should be restricted to serving their underlying purpose of preserving the 

status quo and preventing irreparable harm just so long as is necessary to hold a hearing, and no 

longer.” Granny Goose Foods, Inc. v. Teamsters Local 70, 415 U.S. 423, 439 (1974). Under Fed. 

R. Civ. P. 65(b), the Court may issue a temporary restraining order without written or oral notice 

to the adverse party or its attorney only if:  

(A) specific facts in an affidavit or a verified complaint clearly show that 

immediate and irreparable injury, loss, or damage will result to the 

movant before the adverse party can be heard in opposition; and  

(B) the movant’s attorney certifies in writing any efforts made to give 

notice and the reasons why it should not be required.  
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Where a hearing on the motion occurs, the standards applied are those applicable under Fed. R. 

Civ. P. 65(a) with recognition that Rule 65(b) restricts the restraining order’s duration. See 

Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234 (10th Cir. 2001).  

The standards governing issuance of preliminary injunctive relief are well established. To 

grant a preliminary injunction, the Court must find that: (1) the movant is likely to succeed on 

the merits, (2) absent preliminary relief, the movant is likely to suffer irreparable harm, (3) the 

balance of equities favors the movant, and (4) an injunction is in the public interest. Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Here, the law and evidence establish all 

of these factors.  

ARGUMENT 

I. The Tribe is Entitled to Issuance of a Temporary Restraining Order followed by a 

Preliminary Injunction. 

 

A. The Tribe will likely succeed on the merits of its Complaint. 

The Tribe is likely to succeed on its claims that this Court should set aside and vacate the 

BLM Final Rule to the extent that the BLM Final Rule violates the powers of the Tribe over its 

lands as recognized by Federal statutes and regulations.  

(1) The BLM Final Rule impedes the right of Indian Reorganization Act tribes 

to lease their lands without Secretarial approval.   

 

As noted above, the Tribe is organized under the Indian Reorganization Act of 1934. That 

act specifically reserves to the governing body of tribes organized under the act, “all powers 

vested in [it] by existing law,” and the authority to prevent the sale, disposition, lease, or 

encumbrance of tribal lands, interests in lands, or other tribal assets without the consent of the 

affected tribe. 25 U.S.C. § 476(e). The Tribe’s Constitution, which was adopted by the Southern 
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Ute Indian Tribe and approved by the Secretary of the Interior on November 4, 1936, and 

amended October 1, 1975, and August 27, 1991, contains a corresponding provision reserving to 

the Tribe’s governing body, the Southern Ute Indian Tribal Council, the power over “[a]ny 

encumbrance, sale, lease, permit, assignment, or management of any portion of the reservation, 

or the grant of any rights to use of lands or other assets, or the grant or relinquishment of any 

water or mineral rights or other natural or fiscal assets of the Southern Ute Indian Tribe.” Aff. 

Sunshine Whyte, Attach. 2 (Art. VII, Sec. 1(c)).  

Both the Indian Mineral Leasing Act of 1938 and the Indian Mineral Development Act of 

1982 expressly preserve the right of Indian Reorganization Act tribes to lease lands for mining in 

accordance with their Indian Reorganization Act charters or constitutions. 25 U.S.C. § 396b; 25 

U.S.C. § 2105; see also COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, § 17.03[2][a], at 1125, 

and § 17.03[2][b], at 1129 (Nell Jessup Newton et al. eds., Lexis Nexis 2012). Under the Indian 

Reorganization Act, without the Tribe’s consent, no agency may encumber the Tribe’s lands or 

the activities to be undertaken thereon. To the extent that the BLM Final Rule purports to grant 

the BLM authority to veto development of tribal mineral lands, by refusing to approve a 

hydraulic fracturing plan that the Tribe might support, the BLM Final Rule constitutes an 

encumbrance or limitation on the use of those lands to which the Tribe has not consented. 

(2) The BLM Final Rule interferes with the Tribe’s rights, as an Indian 

Reorganization Act Tribe, to lease its lands under the Indian Mineral 

Leasing Act and supersede the BLM Final Rule under 25 C.F.R. § 211.29. 

 

The Tribe’s claim for relief is that the BLM Final Rule violates the Administrative 

Procedure Act because it interferes with the Tribe’s rights, as an Indian Reorganization Act tribe, 

to lease its lands under the Indian Mineral Leasing Act, specifically 25 U.S.C. § 396b and its 
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implementing regulations, and interferes with the Tribe’s right to supersede the 25 C.F.R. Part 

211 regulations, including incorporated BLM regulations, through the Tribe’s adoption of a duly 

authorized ordinance, resolution, or other action. Among other requirements, the Indian Mineral 

Leasing Act provides that all leases of tribal land are to be granted on the basis of competitive 

bidding and payment of a bonus consideration, although if no satisfactory bid is received, the 

Secretary of the Interior may authorize private negotiations. 25 U.S.C. § 396b. However, the 

Indian Mineral Leasing Act contains exceptions. A proviso in 25 U.S.C. § 396b states that “the 

foregoing provisions shall in no manner restrict the right of tribes organized and incorporated 

under sections 16 and 17 of the Act of June 18, 1934 (48 Stat. 984) [25 U.S.C. 476, 477], to lease 

lands for mining purposes as therein provided and in accordance with the provisions of any 

constitution and charter adopted by any Indian tribe pursuant to the Act of June 18, 1934 [25 

U.S.C. 461 et seq.] [i.e., the Indian Reorganization Act]. (first two bracketed alterations in 

original) (emphasis added).   

The implementing regulations for the Indian Mineral Leasing Act provide that any 

regulation in 25 C.F.R. Part 211 may be superseded by a tribal constitution or charter issued 

under the Indian Reorganization Act or by any tribal law authorized by a tribal constitution or 

charter. 25 C.F.R. § 211.29. In other words, tribes organized under the Indian Reorganization 

Act of 1934 are empowered by federal regulation (and have been empowered since shortly after 

enactment of the Indian Mineral Leasing Act of 1938) to supersede the regulations of the 
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Secretary of the Interior governing lease operations pursuant to 25 C.F.R. § 211.29.
2
 That 

regulation provides:  

The regulations in this part may be superseded by the provisions of any 

tribal constitution, bylaw or charter issued pursuant to the Indian 

Reorganization Act of June 18, 1934 (48 Stat. 984; 25 U.S.C. 461–479), the 

Alaska Act of May 1, 1936 (49 Stat. 1250; 48 U.S.C. 362,258a), or the 

Oklahoma Indian Welfare Act of June 26, 1936 (49 Stat. 1967; 25 U.S.C., 

and Sup., 501–509), or by ordinance, resolution, or other action authorized 

under such constitution, bylaw or charter; Provided, that such tribal law 

may not supersede the requirements of Federal statutes applicable to Indian 

mineral leases. The regulations in this part, in so far as they are not so 

superseded, shall apply to leases and permits made by organized tribes if the 

validity of the lease or permit depends upon the approval of the Secretary of 

the Interior. 

 

This regulation was specifically relied upon by the U.S. Supreme Court as authority 

supporting tribal imposition of a severance tax. Merrion v. Jicarilla Apache Tribe, 455 U.S. 140, 

150 n.15 (1982). The regulation carries out the proviso in Section 2 of the Indian Mineral 

Leasing Act of 1938 (25 U.S.C. § 369b), which was intended to give Indian Reorganization Act 

tribes full authority to legislate on matters that are within their constitutional authority. Merrion, 

455 U.S. at 150.
3
 

The Tribe’s claim is straightforward – the BLM Final Rule, as promulgated, is “otherwise 

not in accordance with law.” See 5 U.S.C. § 706(2)(A). Because the Tribe asserts that the 

                                                
2
 The implementing regulations for the Indian Mineral Development Act include a similar 

provision. 25 C.F.R. § 225.1(d) (stating, “[n]othing in these regulations is intended to prevent 

Indian tribes from exercising their lawful governmental authority to regulate the conduct of 

persons, businesses, or minerals operations within their territorial jurisdiction.”). 

 
3
 In 1985, the Southern Ute Indian Tribe relied on 25 C.F.R. § 211.29, as well as other 

authorities, to enact Ordinance No. 86-01, an ordinance providing an alternative remedy, not 

inconsistent with lease cancellation by the Bureau of Indian Affairs, for the Tribe to declare an 

oil and gas lease forfeited, when lessees have materially breached the terms of their leases. Aff. 

Sunshine Whyte, Attach. 3. 
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variance provisions of the BLM Final Rule conflict with the Tribe’s constitutional and federal 

statutory and regulatory power, there is no deference owed to the agency’s decision. United 

Keetoowah Band of Cherokee Indians v. United State Dep’t of Housing and Urban Development, 

567 F.3d 1235, 1245 (10th Cir. 2009) (holding no deference is owed to an agency regulation that 

is inconsistent with unambiguous statutory language). This is purely a question of law for the 

Court to decide.     

(3) The BLM lacks delegated authority under the Departmental Manual to 

promulgate and apply the BLM Final Rule to the Tribe’s lands subject to 

minerals agreements under the Indian Mineral Development Act. 

 

The Tribe has also asserted a claim that the BLM lacks the delegated regulatory authority 

to promulgate and apply the BLM Final Rule to the Tribe’s lands subject to minerals agreements 

under the Indian Mineral Development Act. The Tribe will likely prevail on this claim, too. 

Actions taken by Departmental officials without, or outside of, delegated authority are void. See, 

e.g., United States v. Gemmill, 535 F.2d 1145, 1151-2 (9th Cir. 1976) (holding Forest 

Supervisor’s order closing a portion of a national forest invalid because Supervisor lacked 

delegated authority to issue closure orders). Relevant to this case, the Departmental Manual 

provides that:  

The Director, Bureau of Land Management, may exercise the authority of 

the Assistant Secretary - Land and Minerals Management for administering 

operations on oil and gas, geothermal, and other mineral leases on Federal 

and Indian lands under the Mineral Leasing Act of 1920, as amended and 

supplemented (30 U.S.C. 181 et seq.); Section 402, Reorganization Plan 

No. 3 of 1946 (60 Stat. 1099); the Mineral Leasing Act for Acquired Lands, 

as amended (30 U.S.C. 351-359); the Geothermal Steam Act of 1970 (30 

U.S.C. 1001-1025); the Indian Allotted Lands Leasing Act (25 U.S.C. 396); 

the Tribal Lands Leasing Act (25 U.S.C. 396a); Right of Way Leasing Act 

of 1930 (30 U.S.C. 301-306); NPR-A leasing authority in the 

Appropriations Act of 1981 (94 Stat. 2964); Federal Oil and Gas Royalty 
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Management Act of 1982 (96 Stat. 2447); and other authorities under 

which the Bureau of Land Management issues mineral leases. (emphasis 

added). 

 

235 DM 1.1. Notably absent from BLM’s delegated authority is the authority for administering 

operations on Indian lands leased under the Indian Mineral Development Act, under which the 

BIA—rather than the BLM—approves minerals agreements. 25 C.F.R. § 225.1 (stating that the 

implementing regulations for the Indian Mineral Development Act are to be administered by the 

BIA); 25 C.F.R. § 225.4 (specifying that the BLM’s regulations apply to minerals agreements 

approved under 25 C.F.R. Part 225). Under the Departmental Manual, the exclusive means by 

which delegations may occur is via Departmental Manual releases, except for emergency when 

the Secretary may issue a “temporary delegation of authority” that must be promptly backed up 

with a formal Departmental Manual release. See 200 DM 1.3 and 012 DM 1.1. In sum, there is 

no valid delegation of authority to the BLM for issuance or implementation of the BLM Final 

Rule with respect to Indian tribal lands subject to the Indian Mineral Development Act.  Those 

lands constitute the bulk of mineral lands leased by the Tribe since enactment of the Indian 

Mineral Development Act in 1982. Aff. Robert Zahradnik ¶ 4. 

B. If the Court does not grant immediate injunctive relief, the Tribe will suffer   

irreparable harm. 

 

If it is allowed to go into effect on the Tribe’s lands, the BLM Final Rule will irreparably 

harm the Tribe’s sovereign interests during the pendency of this litigation. The Tenth Circuit 

Court of Appeals has “repeatedly stated that . . . an invasion of tribal sovereignty can constitute 

irreparable injury.” Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006) (citing 

Kiowa Indian Tribe of Oklahoma v. Hoover, 150 F.3d 1163, 1171 (10th Cir. 1998) and Seneca-
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Cayuga v. Oklahoma, 874 F.2d 709, 716 (10th Cir. 1989)). In Prairie Band of Potawatomi 

Indians v. Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001), the Tenth Circuit considered 

whether a district court abused its discretion in granting a preliminary injunction enjoining 

enforcement of a state motor vehicle registration and titling law in circumstances where an 

Indian tribe had enacted its own motor vehicle code. On the irreparable harm factor, the Tenth 

Circuit found that the threat of state enforcement “create[s] ‘the prospect of significant 

interference with [tribal] self-government.’” (second alteration in original) (citing Seneca-

Cayuga, 874 F.2d 716 (finding irreparable injury where threatened loss of revenues and jobs 

created “prospect of significant interference with [tribal] self-government)”). Most recently, the 

Tenth Circuit found that a State’s refusal to comply with settled limits on its jurisdictional 

authority over Indians in Indian country infringed tribal sovereignty and constituted irreparable 

harm justifying a preliminary injunction. Ute Indian Tribe of the Uintah and Ouray Reservation 

v. State of Utah, Nos. 14-4028 and 14-4031, slip op. at 4-18 (10th Cir. June 16, 2015).    

 In this case, if the BLM Final Rule is allowed to take effect, the harm to the Tribe’s 

sovereignty is certain and great. Prairie Band of Potawatomi Indians, 253 F.3d at 1250 (finding 

that irreparable harm “‘must be both certain and great’ and that it must not be ‘merely serious or 

substantial’”) (internal citations omitted). As demonstrated above, without immediate injunctive 

relief, the BLM will proceed to regulate tribal lands over which it has no authority and will act in 

unlawful disregard for the Tribe’s sovereign inherent, constitutional, and federal statutory and 

regulatory rights. Despite the Tribe’s repeated formal comments imploring the BLM to bifurcate 

its regulations between federal lands and Indian lands so that the jurisdictional nuances and 

disparate policy implications between such lands could be fully considered and carefully 
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addressed, the BLM refused and now is poised, unless prevented by this Court, to irreparably 

infringe the Tribe’s sovereign rights.     

In inadequately addressing tribal sovereignty concerns, BLM has provided a mechanism 

for granting a tribe a variance from the BLM Final Rule. 80 Fed. Reg. at 16175–76. However, 

the approval of such a variance is subject to the absolute discretion of the State BLM Director. 

80 Fed. Reg. at 16221 (stating that the Director may approve a variance if the state program 

meets or exceeds the objectives of the BLM’s Final Rule). In the event of a denial of a tribal 

variance request, the BLM Final Rule states that “[t]he decision on a variance request is not 

subject to administrative appeals.” Id. As demonstrated by the Tribe’s enactment of its own 

hydraulic fracturing regulation, however, the Tribe’s regulatory powers over mineral 

development activities occurring on its lands derive from far more substantial sources than the 

unfettered discretion of a State BLM Director to grant a variance based on the Tribe meeting that 

official’s objectives, expectations or conditions. A variance process such as this fails to eliminate 

the irreparable harm to the Tribe’s sovereign interests. See Taylor Diving and Salvage Co. v. U.S. 

Dep’t of Labor, 537 F.2d 819, 821 (5th Cir. 1976) (noting that “the ultimate and uncertain grant 

of variances from [federal] standards” does not obviate irreparable harm and is “too uncertain to 

justify the denial of a stay.”).  

Not only is the harm to the Tribe’s sovereignty irreparable, but it is guaranteed to occur if 

the BLM Final Rule takes effect. The BLM has stated that it will begin enforcing the BLM Final 

Rule on June 24, 2015. 80 Fed. Reg. at 16128. The moment the BLM Final Rule goes into effect, 

it will be undermining the Tribe’s sovereign power to regulate hydraulic fracturing on the Tribe’s 

lands. 25 C.F.R. § 211.29. Thus, irreparable harm is not only likely, but certain, to occur should 
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the BLM Final Rule take effect before the Court can decide on the merits. RoDa Drilling Co. v. 

Siegal, 552 F.3d 1203, 1210 (10th Cir. 2009) (suggesting that a preliminary injunction is 

warranted only if injury would occur before a merits trial can take place). 

 Additionally, the Tribe is likely to suffer economic harm when the BLM Final Rule takes 

effect. Because the BLM Final Rule substantially increases the information that BLM must 

process and approve for each well, the time for obtaining approval of an applicable drilling 

permit or notice of intent will increase. Aff. Robert Zahradnik ¶ 15. Additional regulatory delay 

will slow or limit the flow of revenue needed for the Tribe’s government. Id. ¶ 16; see also 

GOV’T ACCOUNTABILITY OFFICE, INDIAN ENERGY DEVELOPMENT: POOR MANAGEMENT BY BIA 

HAS HINDERED ENERGY DEVELOPMENT ON INDIAN LANDS (June 15, 2015), 

http://www.gao.gov/products/GAO-15-502 (finding that regulatory delays associated with Indian 

energy development increase costs and project development times, resulting in missed 

development opportunities, lost revenue, and jeopardize viability of projects). Further, the 

increased costs of submitting information to the BLM will make oil and gas development on the 

Tribe’s lands less attractive to operators, who may simply seek to develop adjacent private or 

nearby state lands rather than endure the bureaucratic uncertainties of operating on the Tribe’s 

lands. Aff. Robert Zahradnik ¶ 15.   

Should the BLM Final Rule go into effect and remain in effect throughout this case, and 

should the Tribe prevail in its challenge, the monetary losses it is likely to suffer would not be 

readily recoverable, if ever recovered, from the BLM. As a result, the economic damages the 

Tribe will incur should this rule take effect are irreparable. Crowe & Dunlevy, P.C., v. Stidham, 

640 F.3d 1140, 1157 (10th Cir. 2011) (explaining that while economic harm usually cannot 
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constitute irreparable harm, “the imposition of money damages that cannot later be recovered for 

reasons such as sovereign immunity constitutes irreparable injury”) (internal citations omitted). 

The Court should enjoin the Bureau’s Rule during the pendency of this litigation to avoid these 

harms. 

 In summary, the irreparable harm is clear. Without an injunction, the Tribe will suffer a 

loss of sovereign rights protected under federal statutes and regulations and will likely suffer 

economic harm for which there may be no compensable remedy at law.   

C. The balance of equities tips in the Tribe’s favor. 

As discussed above, the certain harm to the Tribe, absent a temporary restraining order 

followed by a preliminary injunction prohibiting the Defendants from implementing the BLM 

Final Rule on the Tribe’s lands during the pendency of this case, is great. Once the Tribe’s 

sovereignty is infringed, like a deprivation of constitutional rights, it is irreparable. Kikumura v. 

Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (finding “[w]hen an alleged constitutional right is 

involved, most courts hold that no further showing of irreparable injury is necessary”) (quoting 

11A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND 

PROCEDURE § 2948.1 (2d ed.1995)). By contrast, the requested relief would have little 

detrimental impact on the Defendants who knew, or at least should have known, of the long-

standing right of Indian Reorganization Act tribes to supersede the 25 C.F.R. Part 211 

regulations. In light of the Tribe’s regulations and regulatory administration, there is also no 

legitimate concern that injunctive relief will create a void in environmental protection; in fact, it 

would be undertaken by those who have direct stake in ensuring that hydraulic fracturing be 

undertaken in a prudent manner. Aff. Robert Zahradnik ¶ 17.    
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Additionally, if the requested relief is granted, the parties’ relative positions will be 

preserved until the Tribe’s claims on the merits can be decided. See O Centro Espirita 

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004) (en banc) (stating 

that preliminary injunctions that alter the status quo are one of three types of preliminary 

injunctions that are disfavored). When the minimal cost to the Defendants of preserving the 

status quo is weighed against the Tribe’s certain loss, the balance of equities tips heavily in the 

Tribe’s favor.
4
    

D. An injunction is in the public interest. 

Finally, the public interest favors injunctive relief preventing the BLM Final Rule from 

taking effect on the Tribe’s Lands. Here, the public interest is declared in the federal Indian laws 

empowering tribes to lease their lands for mineral development and to supersede BIA and 

incorporated BLM regulations. Those laws include the Indian Reorganization Act of 1934, and 

the Indian Mineral Leasing Act of 1938 and Indian Mineral Development Act of 1982 and their 

implementing regulations. In response to the federal policy, the Tribe has actively sought to 

regulate hydraulic fracturing on the Tribe’s lands for purposes of “[ensuring] that wells are 

properly constructed to protect water supplies, [making] certain that the fluids that flow back to 

the surface as a result of hydraulic fracturing operations are managed in an environmentally 

responsible way, and to provide public disclosure of the chemicals used in hydraulic fracturing 

fluids.” Aff. Sunshine Whyte, Attach. 1. Allowing the BLM Final Rule to take effect would 

                                                
4
 The Tribe has offered to provide notice to the BLM whenever the Tribe receives an operator’s 

45-day notice of intent to conduct hydraulic fracturing operations under the Tribe’s regulations. 

In that way, if the BLM has legitimate concern about the operation’s impact on the environment, 

the BLM, if it chooses to do so, will have adequate opportunity to take whatever action it deems 

necessary. 
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impede the Tribe’s efforts and frustrate the federal policies that encourage such efforts. The 

public interest, therefore, would be served by granting the Tribe’s request for a temporary 

restraining order followed by a preliminary injunction.
5
    

CONCLUSION 

For the foregoing reasons, the Tribe respectfully requests that this Court grant immediate 

injunctive relief, in the form of a temporary restraining order followed by a preliminary 

injunction, prohibiting the Defendants from implementing the BLM Final Rule on the Tribe’s 

lands during the pendency of this case. The Tribe further requests the Court use its discretion to 

not require an injunctive bond or surety under FED. R. CIV. P. 65(c). Coquina Oil Corp. v. 

Transwestern Pipeline Co., 825 F.2d 1461 (10th Cir. 1987) (instructing district courts to use 

discretion if “there is an absence of proof showing a likelihood of harm”). As discussed above, 

no harm will come to the BLM should this Court enter a temporary restraining order followed by 

a preliminary injunction against the BLM Final Rule. 

 

  

  

                                                
5
 Issuance of a temporary restraining order will not harm the public interest in a clean 

environment because the Tribe already has adequate hydraulic fracturing regulations in place that 

are more stringent than the Bureau’s Rule in certain important aspects. Aff. Robert Zahradnik ¶¶ 

14, 17.  
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Respectfully submitted this 22nd day of June, 2015. 

 

 

/s/ Thomas H. Shipps 

Thomas H. Shipps 

Sam W. Maynes 

Jeffrey M. Kane 
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Durango, CO 81301 
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        smaynes@mbssllp.com 
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/s/ Lorelyn Hall 

Lorelyn Hall 

Legal Department Director 

Southern Ute Indian Tribe 

P.O. Box 737 
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