
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

 
  
 ) 
CAYUGA NATION ) 
AND JOHN DOES 1-20, ) 
  ) 
 Plaintiffs,  ) 
 ) 
 v. )  No.: 5:14-cv-1317-DNH-ATB 
 ) 
HOWARD TANNER, VILLAGE ) 
OF UNION SPRINGS CODE ENFORCEMENT ) 
OFFICER, IN HIS OFFICIAL CAPACITY; ) 
EDWARD TRUFANT, VILLAGE OF UNION ) 
SPRINGS MAYOR, IN HIS OFFICIAL ) 
CAPACITY; CHAD HAYDEN, VILLAGE OF  ) 
UNION SPRINGS ATTORNEY, IN HIS  ) 
OFFICIAL CAPACITY; BOARD OF  ) 
TRUSTEES OF THE VILLAGE OF UNION  ) 
SPRINGS, NEW YORK; AND THE VILLAGE  ) 
OF UNION SPRINGS, NEW YORK, ) 
 ) 
 Defendants. ) 
________________________________________ ) 
 
 
 
 

 
JOHN DOE PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF  

MOTION FOR RECONSIDERATION AND TO ALTER JUDGMENT  
AND FOR LEAVE TO FILE AN AMENDED COMPLAINT  
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 Pursuant to Local Rule 7.1(g), Fed. R. Civ. P. 59(e), and Fed. R. Civ. P. 15, Plaintiffs 

John Does 1-20 (“John Doe Plaintiffs”) hereby move for reconsideration and vacatur of the 

Court’s dismissal of this action as to the John Doe Plaintiffs, and for the restoration of the 

temporary restraining order until the Court resolves the merits of their motion for a preliminary 

injunction.  The John Doe Plaintiffs additionally move for leave to file an amended complaint to 

identify John Does 1-3 as Clint Halftown, Timothy Twoguns, and Gary Wheeler.  A proposed 

amended complaint is attached to the Declaration of John G. Powers, along with a redlined 

version showing all changes. 

BACKGROUND 

 On October 28, 2014, Plaintiff Cayuga Nation and the John Doe Plaintiffs (collectively, 

“Plaintiffs”) filed this action, claiming that the Defendants’ efforts to enforce local anti-gaming 

laws against the Cayuga Nation’s Class II gaming activities was preempted by the Indian 

Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721.  The John Doe Plaintiffs proceeded 

anonymously because of their fear of being subject to criminal prosecution by the Village of 

Union Springs, as the violation of its anti-gaming ordinance is punishable as a misdemeanor.  

Plaintiffs additionally sought a temporary restraining order and a preliminary injunction.  The 

Court entered a temporary restraining order pending its ruling on the request for preliminary 

injunction.  Defendants cross-moved to dismiss the complaint. 

 On May 19, 2015, the Court issued an order granting the Defendants’ motion to dismiss, 

and dissolving the temporary restraining order.  The Court did not address the merits of 

Plaintiffs’ claims; instead, it dismissed the case on jurisdictional grounds, ruling that it could not 

entertain a suit on brought on behalf of the Cayuga Nation, because it was “unclear whether the 

action has been properly authorized pursuant to Cayuga Nation law.  The resolution of this issue 
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would necessarily require this Court to delve into, interpret, and apply Nation law.”  ECF No. 50 

at 8.  The Court held that it lacked jurisdiction to resolve a dispute concerning this question of 

Nation law.  Id. at 9.  Accordingly, the Court held that the Plaintiffs lacked standing, and 

dismissal of the suit was required.  Id. at 10. 

 In a footnote, the Court noted that the action was also “brought on behalf of twenty 

unidentified ‘officers, employees, and/or representatives of the Nation who are at risk of criminal 

or civil penalties for conduct relating to the operation of Lakeside Entertainment,’” the facility 

where the Nation’s Class II gaming activities take place.  Id. at 6 n.3 (quoting Complaint ¶ 6).  

The Court further noted that “Defendants do not make any legal argument regarding the standing 

of John Does 1-20.”  Id.  Nevertheless, in another footnote, the Court held that Plaintiffs had 

failed to establish the standing of John Does 1-20.  Id. at 10 n.8.  The Court reasoned that “[s]uch 

vague allegations asserted on behalf of unnamed persons do not constitute” the kind of concrete 

injury required for Article III standing.  Id.   

LEGAL STANDARD 

 Under Local Rule 7.1(g), the Court may entertain a motion for reconsideration within 14 

days after judgment.  Under Fed. R. Civ. P. 59(e), the Court may entertain a motion to alter or 

amend its judgment within 28 days after judgment.  The legal standard is the same under both 

Local Rule 7.1(g) and Fed. R. Civ. P. 59(e):  the district court may grant relief “to correct a clear 

error of law or prevent manifest injustice.”  Lalumia v. Sutton, No. 13-cv-1012, 2014 WL 

316709, at *3 (N.D.N.Y. Jan. 28, 2014) (Hurd, J.) (Local Rule 7.1(g)); ING Global v. United 

Parcel Serv. Oasis Supply Corp., 757 F.3d 92, 96 (2d Cir. 2014) (Fed. R. Civ. P. 59(e)).  

 Once judgment is set aside or vacated, the Court may grant leave to file an amended 

complaint.  In re Assicurazioni Generali, S.P.A., 592 F.3d 113, 120 (2d Cir. 2010).  Leave to 
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amend “should be freely granted when justice so requires.”  Sista v. CDC Ixis N. Am., Inc., 445 

F.3d 161, 177 (2d Cir. 2006); Fed. R. Civ. P. 15(a).1   

ARGUMENT 

 The Court should reconsider its judgment regarding the John Doe Plaintiffs, vacate that 

judgment and restore the temporary restraining order that has been dissolved, and grant leave to 

file the proposed amended complaint identifying John Does 1-3 as Clint Halftown, Timothy 

Twoguns, and Gary Wheeler.   

 As the Court recognized, the John Doe Plaintiffs proceeded under a pseudonym in this 

case because, as officers, employees, and/or representatives of the Nation involved in the 

Nation’s gaming activities, they feared being subject to criminal or civil penalties for conduct 

related to the operation of the Nation’s Class II gaming facility.  Complaint ¶ 6; ECF No. 50 at 6 

n.3.  As the Court noted, in their motion to dismiss, Defendants did not contest the standing of 

the John Doe Plaintiffs to bring suit.  Plaintiffs noted in their opposition brief that “the Plaintiffs 

here include individuals whom the Village’s argument does not touch.”  ECF No. 42 at 19 & 

n.11.  Given Defendants’ failure to contest the standing of the John Doe Plaintiffs, Plaintiffs had 

no reason at that time to seek leave to file an amended complaint to identify themselves.   

 Nevertheless, in the Court’s order dismissing the case, the Court found sua sponte that 

the John Doe Plaintiffs lacked standing because “vague allegations asserted on behalf of 

unnamed persons” do not constitute a concrete injury for purposes of Article III.  ECF No. 50 at 

10 n.8.  There is nothing vague about Plaintiffs’ allegations, however.  As the Complaint alleges, 

                                                 
1 The Cayuga Nation is separately filing a notice of appeal in this case.  That notice does not 
divest this Court of jurisdiction to consider the instant post-judgment motions brought by the 
John Doe Plaintiffs.  See, e.g., Stewart Park & Reserve Coal. Inc. v. Slater, 374 F. Supp. 2d 243, 
251-52 (N.D.N.Y. 2005) (“[I]t cannot be gainsaid that this Court has the jurisdiction to entertain 
the Rule 59(e) Motion” despite “the filing of the Notice of Appeal”). 
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the Village of Union Springs has “has issued multiple ‘Orders to Remedy Violations’ and has 

threatened legal action, including criminal proceedings, if the Nation does not come into 

compliance with a 1958 Village anti-gambling ordinance…”  Complaint ¶ 2; see also id. ¶ 35 

(alleging that Village of Union Springs Board of Trustees met in executive session” and 

“determined that it would enforce a 1958 Village anti-gambling ordinance against the Nation”); 

id. ¶ 36 (detailing Order to Remedy Violations served on the Nation, which threatened that a 

failure to “comply with the applicable provisions of law may constitute an offense punishable by 

fine or imprisonment or both.”); id. ¶ 43 (referring to newspaper article in which Defendant 

Hayden, the Village Attorney, threatens legal action to stop the Nation’s gaming activities); id. 

¶ 44 (describing additional Orders to Remedy Violations).  The Nation and the Village 

subsequently entered into a standstill agreement, id. ¶ 47, but Plaintiffs were forced to bring suit 

and seek preliminary injunctive relief when the Village’s outside counsel informed counsel for 

the Nation that the Village intended to proceed imminently with enforcement action against the 

gaming facility.  Id. ¶ 53.   

 The John Doe Plaintiffs had every reason to believe that they personally were, and 

remain, at risk of civil or even criminal liability in connection with their role in facilitating the 

Nation’s gaming activities.  As the Complaint describes, consistent with regulations of the 

National Indian Gaming Commission, the Nation had submitted background check materials, 

including fingerprints, for individuals who were “primary management officials” and “key 

employees” of the facility.  Id. ¶ 29.  And a letter from Defendant Tanner, the Village Code 

Enforcement Officer, addressed personally to B.J. Radford, then a Nation employee, was a 

strong indication that the Village would pursue legal action against the officers and employees of 

the Nation, and not only against the Nation itself.  That letter, attached to the Complaint as 
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Exhibit G, tells Ms. Radford that “[y]ou are still in violation of the zoning law of the Village of 

Union Springs and the 1958 games of chance ordinance which prohibits bingo in the Village” 

(emphasis added).   

 Thus, the injuries faced by the John Doe Plaintiffs were concrete and “certainly 

impending,” Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1147 (2013), and the Court was 

wrong to conclude otherwise.  Unlike the facts in Clapper, the injuries alleged here do not in any 

way turn on “a highly attenuated chain of possibilities.”  Id. at 1148.  Rather, given the concrete, 

repeated, and imminent threats of enforcement by the Village and its officers, it is hard to 

imagine a more clear-cut case in which individuals have standing to bring a pre-enforcement 

challenge.    

As a consequence of the Court’s ruling, the John Doe Plaintiffs are now faced with the 

choice of risking imminent civil or criminal liability, as the Village has threatened to undertake, 

or abstaining from activity in which they believe they can lawfully engage.  Individuals faced 

with that Hobson’s choice unquestionably have standing to challenge the legality of the 

government’s threatened actions.  Persons “should not be required to await and undergo a 

criminal prosecution as the sole means of seeking relief.”  Babbitt v. United Farm Workers Nat’l 

Union, 442 U.S. 289, 298 (1979); see also, e.g., Clapper, 133 S. Ct. at 1150 n.5 (“Our cases do 

not uniformly require plaintiffs to demonstrate that it is literally certain that the harms they 

identify will come about. In some instances, we have found standing based on a ‘substantial risk’ 

that the harm will occur, which may prompt plaintiffs to reasonably incur costs to mitigate or 

avoid that harm.”); Virginia v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 392-93 (1988) (finding 

standing where plaintiffs had “actual and well-founded fear that the law will be enforced against 

them”); Holder v. Humanitarian Law Project, 561 U.S. 1, 15-16 (case was justiciable because 

Case 5:14-cv-01317-DNH-ATB   Document 52-1   Filed 05/20/15   Page 6 of 8



6 
 

plaintiffs faced “credible threat of prosecution,” where the “Government has not argued to this 

Court that plaintiffs will not be prosecuted if they do what they say they wish to do” (emphasis 

added)).   Yet, under the Court’s ruling, the John Doe Plaintiffs have no way to challenge the 

legality of the Village’s threatened prosecution.  The Court’s order dismissing the John Doe 

Plaintiffs is inconsistent with these precedents.  It works a manifest injustice and warrants 

reconsideration under Local Rule 7.1(g) and alteration of the judgment under Rule 59(e).   

To the extent that the Court believed it could not find standing because Plaintiffs’ 

allegations were asserted on behalf of “unnamed persons,” ECF No. 50 at 10 n.8 – despite the 

Court’s identification elsewhere in its Order of “Cayuga Nation members Clint Halftown, Tim 

Twoguns, and Gary Wheeler” as responsible for “orchestrating the reopening of the facility,” id. 

at 3 – justice requires that the John Doe Plaintiffs be permitted leave to file an amended 

complaint to identify themselves.  See Fed. R. Civ. P. 15(a) (“The court should freely give leave 

when justice so requires.”); McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 200 (2d Cir. 

2007) (same).  Accordingly, a proposed amended complaint is attached to this motion, in which 

Clint Halftown, Timothy Twoguns, and Gary Wheeler are identified as John Does 1-3.  See 

Proposed First Amended Complaint ¶¶ 6-8.  

CONCLUSION 

 For the foregoing reasons, this Court should grant the John Doe Plaintiffs’ motion to 

reconsider, vacate the judgment as to the John Doe Plaintiffs, and restore the temporary 

restraining order that has been dissolved, pending the Court’s resolution of the merits of the John 

Doe Plaintiffs’ motion for a preliminary injunction.  Additionally, the Court should grant the 

motion to amend the complaint.  
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Dated: May 20, 2015   

    /s/  John G. Powers                       
    John G. Powers (Bar No. 508934) 
    Hancock Estabrook LLP 
    1500 AXA Tower I 
    100 Madison Street 
    Syracuse, New York 13202 
    (315) 565-4500 
 
    David W. DeBruin (pro hac vice) 
    Joshua M. Segal (pro hac vice) 
    Matthew E. Price (pro hac vice) 
    Jenner & Block LLP 

   1099 New York Ave., N.W.  
   Washington, DC  20001 
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