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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 
 
 
STANLEY LONGO, an individual, 
 
   Plaintiff, 
 
v. 
 
SEMINOLE INDIAN CASINO- IMMOKALEE, 
 
   Defendant. 

 
 

CIVIL ACTION 
 

 
Case No.  2:14-cv-334 
 
Judge: Sheri Polster Chappell 
 
Mag. Judge:  Carol Mirando 
 
 

 
PLAINTIFF’S SURREPLY ON DEFENDANT’S MOTION TO DISMISS 

 
INTRODUCTION 

 In the Plaintiff’s Response (Doc. 25) filed in opposition to the Defendant’s Motion to 

Dismiss (Doc. 24), Plaintiff STANLEY LONGO demonstrates that sovereign immunity applies 

only if the members of the STF have been lawfully designated as a “federally recognized tribe” 

in a treaty that has been ratified by the Senate, in an act of Congress, or as a consequence of final 

agency action taken by the Secretary of the Interior pursuant to authority that Congress, through 

its enactment of a statute, has delegated to the Secretary. The Plaintiff then demonstrated that the 

members of the STF have not been so designated and that the instant action must proceed. 

 In response to the Plaintiff’s argument, in its Reply Memorandum (Doc. 28), the 

Defendant first disparages the Plaintiff’s arguments as “highly questionable” and “frivolous,” 

after which the Defendant offers the court three pages of self-serving statements of purported 

“fact” regarding the history of the Seminole Indians. None of those statements, however, are 

based on evidence in the record in this action. Instead, the Defendant simply cites to but two 
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books: PATRICIA R. WICKMAN, OSCEOLA’S LEGACY (1991) and WALTER L. 

WILLIAMS (ed.), SOUTHEASTERN INDIANS SINCE THE REMOVAL ERA (1979).   

 Since those books were published in 1991 and 1979, they may qualify as “ancient 

documents” for the purpose of Federal Rule of Evidence 803(16). But because the Defendant has 

not made the pages of those books on which it relies part of the record in this action, there is no 

way for this Court and the Plaintiff to know whether the statements of “fact” in the Defendant’s 

Reply accurately reflect the statements of fact in OSCEOLA’S LEGACY and 

SOUTHEASTERN INDIANS. For that reason, the fundamental fairness this Court has a duty to 

afford to the Plaintiff when the Court adjudicates the Defendant’s Motion to Dismiss requires the 

Court to disregard all unsupported statements of “fact” in the Reply that relate to the Defendant’s 

unsubstantiated, self-serving version of the history of the Seminole Indians. For the additional 

reasons set forth below, the Defendant’s Motion is still due to be denied.  

MEMORANDUM OF LAW 

A. The Defendant Misunderstands the Difference Between a Group of Native 
                 Americans, or Descendants of Native Americans, Being “Under Federal 
                 Jurisdiction” and a Group of Native Americans, or Descendants of Native 
                 Americans, Having Been Lawfully Designated as a “Federally Recognized                                

Tribe.” 
 
 As the Plaintiff noted in his Response (Doc. 25), “early in the nineteenth century, 

Congress decided that it had a responsibility for the welfare of the nation’s indigenous 

inhabitants and their descendants.” (Doc. 25 at 9). In that regard, as early as 1819, Congress 

began annually appropriating $10,000 to enable the President to employ “capable persons of 

good moral character” to instruct the members of ethnological tribes who resided near the 

“frontier settlements of the United States” in “the mode of agriculture suited to their situation” 

and to teach their children “reading, writing, and arithmetic.” See 3 Stat. 516 (1819). 
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 Before it can appropriate money, Congress must enact a statute that authorizes the 

appropriation. In 1921, it came to the attention of the Senate and House Committees on Indian 

Affairs that no statute authorized Congress to appropriate money to fund Indian programs. See 

H.R. Rep. No. 67-294 (1921). Congress responded by enacting the Snyder Act, which provides 

that “the Bureau of Indian Affairs [BIA] . . . shall direct, supervise, and expend such moneys as 

Congress may from time to time appropriate, for the benefit, care, and assistance of the Indians 

throughout the United States . . . .” (emphasis added). Pub. L. No. 67-85, 42 Stat. 208 (1921) 

(codified as amended at 25 U.S.C. 13). The Snyder Act is relevant here because it authorizes 

money to be appropriated to benefit “Indians” regardless of whether those Indians are members 

of a “federally recognized tribe,” and because, since 1921, it has authorized the BIA to purchase 

land and fund services and programs for Seminole Indians in Florida because those Indians are 

under the jurisdiction of the BIA even though they have not been lawfully designated as a 

“federally recognized tribe.” That is a mixed question of history and law that the Defendant 

demonstrates in its Reply that it does not understand. 

 B. The Decision of the U.S. Supreme Court in Carcieri v. Salazar Has Nothing to 
                 Do With the Legal Issue - i.e., Whether the Members of the STF Are a  
                 “Federally Recognized Tribe” That as a Consequence of That Legal Status 
                 Possesses Sovereign Immunity - That the Defendant’s Motion to Dismiss 
                 Presents for Decision by This Court. If Arguendo It Is Relevant, the Carcieri 
                 v. Salazar Decision Supports the Plaintiff’s Position That the Members of the 
                 STF Are Not a “Federally Recognized Tribe.” 
 
 In 1934, Congress enacted the Indian Reorganization Act (IRA). Pub. L. No. 73-383, 48 

Stat. 984. Section 5 of the IRA, 25 U.S.C. 465, authorizes the Secretary of the Interior to acquire 

land “for the purpose of providing land for Indians.” (emphasis added). Section 19 of the IRA, 

25 U.S.C. 479, defines “Indian” to mean: 
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 1. “Persons of Indian descent who are members of any recognized Indian tribe 

now under Federal jurisdiction” (emphases added); 

 2. “All persons who are descendants of such members who were, on June 1, 

1934, residing within the present boundaries of any Indian reservation;” and 

 3. “All other persons of one-half or more Indian blood.”1  

 In 1983, the BIA, acting pursuant to authority it had conferred on itself in regulations it 

promulgated in 1978, designated a group of Rhode Island residents as a “federally recognized 

tribe” known as the Narragansett Indian Tribe. See 48 Fed. Reg. 6177 (1983).  In 2000, the BIA 

announced that, for the benefit of the Narragansett Indian Tribe, it had decided to take title to a 

31-acre parcel of land in Rhode Island into trust pursuant to section 5 of the IRA. When the State 

of Rhode Island filed a civil action in which it challenged the BIA’s authority to do so, the State 

argued inter alia that in section 19 of the IRA “the phrase ‘members of any recognized Indian 

tribe now under Federal jurisdiction’ restricts the secretary’s trust-taking authority to acquisitions 

made on behalf of tribes that were federally recognized as of the time of the IRA’s enactment in 

June 1934.” See Carcieri v. Norton, 290 F. Supp.2d 167, 179 (D. Rhode Island 2003). Accord 

Carcieri v. Kempthorne, 497 F.3d 15, 21 (1st Cir. 2007). 

 When the State of Rhode Island’s civil action reached the U.S. Supreme Court, the Court 

agreed with the State that the 73d Congress that enacted the IRA intended the “Indian” definition 

in section 19 to limit the land acquisition authority that section 5 delegates to the Secretary of the 

Interior to authority to acquire land only for a recognized tribe whose members had been “under 
                                                             
 1 The second and third prongs of the “Indian” definition are evidence that the 73rd Congress that enacted 
the IRA did not intend the IRA to apply only to Native Americans, and descendants of Native Americans, who are 
members of “recognized” tribes.  

 2 When it reported H.R. 4180, the bill Congress enacted as the FRITLA, the House Committee on Natural 
Resources made clear that section 104 of the FRITLA does not delegate the Secretary of the Interior any new 
authority to create new “federally recognized tribes” simply by publishing the lists of “Indian tribes which the 
Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians 
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Federal jurisdiction” on June 18, 1934, the date the IRA was enacted.  Carcieri v. Salazar, 555 

U.S. 379 (2009). Because the evidentiary record was uncontroverted that the members of the 

Narragansett Indian Tribe had not been “under Federal jurisdiction” on that date, the Court did 

not reach the question of whether the 73rd Congress intended the “Indian” definition in section 

19 to require the members of an ethnological tribe to have been both lawfully designated as a 

“federally recognized tribe” on June 18, 1934 and “under Federal jurisdiction” on June 18, 1934. 

 In its Reply, the Defendant suggests that the U.S. Supreme Court’s decision in Carcieri v. 

Salazar regarding the statutory construction issue the Court decided in that decision is somehow 

relevant to the question of whether the members of the STF have been lawfully designated as a 

“federally recognized tribe.” (Doc. 28 at 8-10). However, the Carcieri decision has nothing to do 

with that question except, as described below, as a legal precedent for the proposition that this 

Court has subject matter jurisdiction to adjudicate the intent of the 73rd Congress embodied in 

section 16 of the IRA. 

 C. The Inclusion by the BIA of the STF on the List of Indian Tribal 
                 Entities That in 1979 the BIA Published in the Federal Register 
                 Did Not Have the Legal Consequence of Transforming the 
                 Members of the STF into a “Federally Recognized Tribe.” Nor 
                 Did the Inclusion by the BIA of the STF on the Lists of Indian 
                 Entities That the BIA Publishes Annually Pursuant to the  
                 Federally Recognized Indian Tribe List Act. 
 
 In 1975, Congress created an eleven-member American Indian Policy Review 

Commission (AIPRC) to study Indian policy and submit recommendations to Congress. See S.J. 

Res. No. 93-133, 88 Stat. 1910 (1975). In the report it submitted in 1977, the AIPRC 

recommended that Congress enact a statute that would delegate the Secretary of the Interior 

authority to designate groups of Native Americans, and descendants of Native Americans, as 

“federally recognized tribes.” See “Alaska v. Native Village of Venetie: Statutory Construction 
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or Judicial Usurpation? Why History Counts,” 14 Alaska Law Review 353, 400-401 (1997) 

(AIPRC recommendation discussed). 

 Bills were introduced whose enactment would have implemented that recommendation. 

See S. 2375, 95th Cong. (1977); H.R. 11630, 95th Cong. (1978); H.R. 13773, 95th Cong. (1978). 

And see also Federal Recognition of Indian Tribes: Hearing on H.R. 13773 and Similar Bills 

before the Subcomm. on Indian Affairs and Public Lands of the House Comm. on Interior and 

Insular Affairs, 95th Cong. (1978). But none of those bills were enacted. Instead, in 1978, the 

BIA adopted a final rule that promulgated regulations that established an administrative 

procedure to enable the Secretary of the Interior to designate new “federally recognized tribes” 

unilaterally by final agency action. See 43 Fed. Reg. 39361 (1978). The regulations were 

codified at 25 C.F.R. 54.1 et seq. (1978). Importantly, 25 C.F.R. 54.6(b) (1978) authorized the 

Secretary to publish in the Federal Register “a list of all Indian tribes which are recognized and 

receiving services from the Bureau of Indian Affairs.” 

 In 1979, when it published that list the BIA included the STF on the list. See 44 Fed. Reg. 

7235, 7236 (1979); Defendant’s Exhibit A. However, the mere act of publication did not have 

the legal consequence of transforming the members of the STF into a “federally recognized 

tribe.” Rather, the members would have had to have obtained that legal status prior to the list’s 

publication. But as the Plaintiff demonstrated in the Response he has filed in opposition to the 

Defendant’s Motion to Dismiss, prior to the BIA’s publication of its list no treaty ratified by the 

Senate and no act of Congress designated the members of the STF as a “federally recognized 

tribe.” Nor had the Secretary of the Interior - i.e., the BIA - conferred that legal status pursuant to 

the administrative procedure in 25 C.F.R. 54.1 et seq. (1978), which in 1979 the BIA had only 

recently invented. Nor did the 73rd Congress that enacted the IRA intend section 16 of the IRA 
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to delegate the Secretary of the Interior authority to create new “federally recognized tribes” 

simply by approving section 16 constitutions whose single narrow purpose was to give Native 

Americans living on reservations a modicum of local self-government. 

 Similarly, in 1994, Congress enacted the Federally Recognized Indian Tribe List Act 

(FRITLA). Pub. L. No. 103-454, Title I, 108 Stat. 4791 (codified in part at 25 U.S. C. 479a - 

479a-1). The intent of Congress embodied in the FRITLA is abstruse because section 103 states 

that “the Secretary of the Interior is charged with the responsibility of keeping a list of all 

federally recognized tribes,” (emphasis added), while section 104, the only substantive section of 

the FRITLA, directs the Secretary to annually publish in the Federal Register a list, not of 

“federally recognized tribes,” but of “Indian tribes which the Secretary recognizes to be eligible 

for the special programs and services provided by the United States to Indians because of their 

status as Indians.” 

 As the Plaintiff demonstrated in his Response opposing the Defendant’s Motion to 

Dismiss, for decades the BIA has provided programs and services to members of the STF, as 

well as to groups of Native Americans in Alaska and California and elsewhere, even though the 

members of the STF and the members of those groups had not been designated as “federally 

recognized tribes.” For that reason, in 1995, when it began implementing the FRITLA it was 

perfectly appropriate for the BIA to include the STF on the list it captioned: “Indian Entities 

Recognized and Eligible to Receive Services From the United States Bureau of Indian Affairs” - 

see 60 Fed. Reg. 9250, 9253 (1995), and to continue to include the STF on its FRITLA lists. See 

most recently 79 Fed. Reg. 4748, 4751 (2014); Defendant’s Exhibit B. But the BIA’s inclusion 
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of the STF on those lists does not mean that the members of the STF have been lawfully 

designated as a “federally recognized tribe.”2 

 D. This Court Has Subject Matter Jurisdiction to Determine Whether the 
                 73rd Congress That Enacted the IRA Intended Section 16 of the IRA to 
                 Delegate the Secretary of the Interior Authority to - Simply By Approving 
                 a Section 16 Constitution - Designate the Members of the STF as a “Federally 
                 Recognized Tribe.” 
 
 This Court’s decision regarding the Defendant’s Motion to Dismiss will turn on the 

Court’s determination of the intent of the 73rd Congress embodied in section 16 of the IRA.  

 The Defendant mistakenly believes - and the BIA apparently does too - that the 73rd 

Congress that enacted the IRA intended section 16 to delegate the Secretary of the Interior 

authority to transform the members of the STF into a “federally recognized tribe” simply by 

approving a section 16 constitution for the STF.  In his Response opposing the Defendant’s 

Motion to Dismiss, the Plaintiff demonstrated that the 73rd Congress intended no such result. 

 In its Reply, the Defendant attempts to dissuade the Court from deciding that question of 

statutory construction by erroneously asserting that, since the BIA says the members of the STF 

are a “federally recognized tribe,” United States v. Holliday, 70 U.S. 407 (1865), United States v. 

Sandoval, 231 U.S. 28 (1913), Western Shoshone Business Council v. Babbitt, 1 F.3d 1052 (10th 

Cir. 1993) Cherokee Nation of Oklahoma v. Babbitt, 117 F.3d 1489 (D.C. Cir. 1997), Miami 

Nation v. United States Department of the Interior, 255 F.3d 342 (7th Cir. 2001), and Samish 

Indian Nation v. United States, 419 F.3d 1355 (Fed. Cir. 2005), this Court has no subject matter 

                                                             
 2 When it reported H.R. 4180, the bill Congress enacted as the FRITLA, the House Committee on Natural 
Resources made clear that section 104 of the FRITLA does not delegate the Secretary of the Interior any new 
authority to create new “federally recognized tribes” simply by publishing the lists of “Indian tribes which the 
Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians 
because of their status as Indians” that section 104 directs the Secretary to publish annually. See H.R. Rep. No. 103-
781, at 6 (“If enacted, H.R. 4180 would make no changes in existing law”).  
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jurisdiction to second-guess the BIA. But those decisions stand for no such proposition and hold 

nothing of the kind. 

 What these decisions do hold is that when Congress, acting pursuant to the “plenary and 

exclusive power over Indian affairs” (emphasis added) - see Washington v. Yakima Indian 

Nation, 439 U.S. 463, 470 (1979) - that the Indian Commerce Clause of the U.S. Constitution 

confers, enacts a statute that designates a group of Native Americans, or descendants of Native 

Americans, as a “federally recognized tribe,” or otherwise legislates in the group’s interest, the 

federal judiciary has no jurisdiction to second-guess Congress’s policy judgment. See United 

States v. Sandoval, supra at 46 (holding that “in respect of distinctly Indian communities the 

questions whether, to what extent, and for what time they shall be recognized and dealt with as 

dependent tribes requiring the guardianship and protection of the United States are to be 

determined by Congress, and not by the courts”). 

 Those decisions also instruct that Congress may enact a statute that delegates all, or part, 

of its Indian Commerce Clause authority to the President and to executive branch officials - such 

as the Secretary of the Interior - the President supervises. But the President and those officials 

then have a duty to exercise the authority they have been delegated in the manner required by 

law. And the federal judiciary has subject matter jurisdiction to adjudicate whether in a particular 

instance an executive branch official has violated that duty. See e.g., Greene v. Babbitt, 943 F. 

Supp. 1278 (W.D. Wash. 1996)(decision cited in Samish Indian Nation v. United States, supra at 

1358.) 

 Finally, insofar as the jurisdiction of this Court to decide whether the members of the 

STF are a “federally recognized tribe” because the BIA says they are is concerned, the decision 

of the U.S. Supreme Court in Carcieri v. Salazar, supra, is controlling. In Carcieri, when the 
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BIA had one interpretation of the intent of the 73rd Congress embodied in the IRA and the State 

of Rhode Island had a different interpretation, the Court exercised its jurisdiction and resolved 

the dispute. Similarly, in its Reply, the Defendant argues that the STF is a “federally recognized 

tribe” because in 1957 Assistant Secretary of the Interior Roger Ernst approved a constitution for 

the STF pursuant to section 16 of the IRA. (Doc. 28 at 6). However, the proper assessment is 

contained in the Plaintiff’s Response to the Defendant’s Motion to Dismiss (Doc. 25), wherein 

the Plaintiff argues and demonstrates that the members of the 73rd Congress intended Assistant 

Secretary Ernst’s approval of the STF’s section 16 constitution to have no such legal 

consequence. And there the legal dispute between the parties has been properly joined for a 

decision by this court. 

CONCLUSION 

For the reasons set forth in his Response in Opposition to the Defendant’s Motion to 

Dismiss (Doc. 25) and in this Surreply, Plaintiff STANLEY LONGO respectfully requests the 

Court deny the Defendant’s Motion (Doc. 24).  

Respectfully submitted, 
 

 
 
Dated: April 13, 2015   /s Benjamin H. Yormak     

Benjamin H. Yormak 
Florida Bar Number 71272 
Trial Counsel for Plaintiff  
YORMAK EMPLOYMENT & DISABILITY LAW  
9990 Coconut Road 
Bonita Springs, Florida 34135 
Telephone: (239) 985-9691 
Fax: (239) 288-2534 

     Email: byormak@yormaklaw.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on April 13, 2015, I electronically filed the foregoing with the Clerk 

of Court by using the CM/ECF system. I further certify that I mailed the foregoing document and 

the notice of electronic filing by first-class mail to the following non-CM/ECF participants: 

None. 

 
s/ Benjamin H. Yormak   
Benjamin H. Yormak 
Florida Bar Number 71272 
Trial Counsel for Plaintiff 
Yormak Employment & Disability Law  
9990 Coconut Road 
Bonita Springs, Florida 34135 
Telephone: (239) 985-9691 
Fax: (239) 288-2534 

     Email: byormak@yormaklaw.com 
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