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INTRODUCTION 

 

 Defendant Peter Stone, Inc.’s summary judgment motion is long on personal attacks on 

Plaintiff Native American Arts, Inc. (“NAA”) but short on substance. The relevant facts are 

misstated, or omitted entirely. Peter Stone neglects to disclose that its President and expert 

admitted that Peter Stone violated the Indian Arts and Crafts Act 25 U.S.C. §305e (“IACA”) by 

selling counterfeit Indian jewelry. Plaintiffs’ Combined Response to Defendant’s Local Rule 

56.1 Statement of Material Facts and Statement of Additional Facts (“SOF”) at 110. Peter 

Stone also doesn’t address the injuries NAA suffered from of the IACA violations. SOF ¶ 108. 

 The applicable law is treated similarly: Peter Stone fails to cite controlling Supreme 

Court authority, relies on overturned Seventh Circuit authority and ignores persuasive authority. 

Peter Stone’s counsel even omits citing cases where he was counsel of record. 

 This has been contentious litigation.
1
 However, the parties agree that the IACA was 

enacted for a laudable purpose -- to preserve and protect the livelihood, heritage and culture of 

Native American artists and craftsmen. Dkt. 250 at 15. The IACA does so by inviting Native 

American Arts and Crafts Organizations, like NAA, to bring suit to stop businesses, like Peter 

Stone, from flooding the market with counterfeit Indian goods. Through private attorney general 

lawsuits, Congress sought to protect Native American artists and craftsmen. 

NAA is a party within the “zone of interest” given standing to enforce the IACA because 

it suffered injury as a direct and proximate cause of Peter Stone’s violations: by Peter Stone 

getting a “free ride” on NAA’s marketing and sales efforts to enhance the value of the 

congressionally granted designation of origin “authentic” Native American jewelry; and by Peter 

                                                        
1
 NAA continues to prosecute this action as a private attorney general, even though it has 

received a number of Rule 11 letters. SOF at ¶113.  
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Stone diluting the value and good reputation of that designation. SOF at ¶ 108. Peter Stone’s 

violations have reduced NAA’s margins and caused its customers to distrust its goods and the 

authentic Indian designation of origin it uses as it business’s center-piece. SOF at ¶ 109. 

STATEMENT OF FACTS 

 

 The SOF submitted by Peter Stone is argumentative and incomplete. Peter Stone cites no 

evidence in the record disproving the extensive intangible economic losses and reputational 

injuries suffered by NAA as a direct and proximate cause of Peter Stone’s IACA violations.  

A. Parties 

1. Plaintiff: 

NAA is a wholly Indian owned arts and crafts organization involved in the manufacture, 

and sale of authentic Indian arts and crafts. It is composed of registered members of the Ho-

Chunk Nation, an Indian tribe recognized by the U.S. Government. SOF ¶¶ 80-85. NAA meets 

the definition of an Indian arts and crafts organization. The IACA expressly gives NAA, as an 

Indian Arts and Crafts Organization, standing to sue. 25 U.S.C. 305e(d)(1)(iii). As the IACA 

envisioned, NAA acts as a private attorney general to protect and preserve Native American art 

and crafts from counterfeits. NAA does so as the registered representative of the Ho-Chunk 

Nation and with the mandate of Congress. SOF ¶¶ 82-85.  

For18 years, NAA has sold thousands of different authentic Indian items made by NAA 

as well as 80 artisans from over thirty tribes. SOF ¶¶ 86-90, 93. NAA conducts manufacturer, 

retail and wholesale operations. SOF ¶¶ 91-92. It distributes catalogs and advertising materials 

and operates a nationwide website. Id. NAA sells only authentic Indian-made products including 

jewelry, dream catchers, medicine wheels, and other items. SOF ¶ 86. More than half of NAA’s 

Case: 1:08-cv-03908 Document #: 279 Filed: 12/08/14 Page 7 of 33 PageID #:7712



3 

 

sales come from jewelry. SOF ¶ 94. NAA requires a valid tribal ID, a letter from the Artist’s 

tribe or both. SOF ¶ 86. NAA’s primary purpose is to create jobs for Indian artisans. SOF ¶ 96. 

2.   Defendant  

Peter Stone is a retailer, and wholesaler offering for sale silver jewelry, including 36 

items from its Wolfwalker Collection. SOF ¶¶ 8, 29. For many years Peter Stone falsely 

represented the Collection as “Authentic Native American Jewelry,” throughout the United 

States, and in the Northern District of Illinois. SOF ¶¶ 12, 18, 97, 110. As of 2009, Peter Stone 

had over 800 Illinois retail and wholesale customers. SOF ¶¶ 8-10, 14, 29. Peter Stone advertised 

to existing and prospective Illinois and other customers through attendance at trade fairs within 

the state, direct mailings, catalogs, and its website (www.petestone.com). SOF ¶¶ 13-14, 18. 

From 2006-2009, Peter Stone sold nearly $200,000 in jewelry in Illinois. SOF ¶¶ 16, 19. 

B. Events Giving Rise to this Suit 

Wendy Whiteman a/k/a Wolfwalker produced the 36 piece Wolfwalker Jewelry 

Collection in 2006. SOF ¶¶ 27-29, 97, 110. She chose to call herself Wolfwalker because it 

sounded like an Indian name even though she is not an Indian as defined by the IACA. SOF ¶ 

111. Peter Stone then “took [Whiteman’s] design, precisely as she drew it… and followed the 

instruction of the design and… [produced] original models following [Whiteman’s] precise 

details.” SOF ¶ 111. Whiteman reviewed these prototypes and suggested changes. Id. After a 

number of iterations, the Collection was complete and ready for production. Id. Whiteman had 

final approval. The resulting jewelry pieces capture her designs “to the finest of detail, to reflect 

exactly the design that she gave [Pete Stone].” Id. Peter Stone admits that all its artists, including 

Whiteman, “make” their respective Jewelry Collections. SOF ¶ 21; Dkt. 249 at 4. 
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Peter Stone’s President, Peter Koslowski, testified that Whiteman “gave [him] every 

indication that she was a Native American to the heart and soul.” SOF ¶ 111.  Koslowski 

testified that he directed his marketing department to convey to consumers that Wolfwalker was 

a real Indian and that her jewelry collection was authentic. SOF ¶ 110. Peter Koskowski admitted 

that the Wolfwalker Collection was not mere Indian-themed jewelry:  

Q.   Did you intend to convey, before you got sued, that this was a generic collection of 

Indian-themed items that wasn’t an original Native American collection?  Is that what 

you intended to convey? 

A.   No. SOF ¶ 110. 

 

Peter Stone’s marketing staff followed its President’s instructions. Even though the 

Collection was not Native American produced, from 2006 to sometime after this lawsuit was 

filed on July 9, 2008, Peter Stone sold the Wolfwalker Collection to consumers, retailers, and 

wholesalers in Illinois and throughout the United States falsely using the designation of origin 

“Authentic Native American Jewelry.” SOF ¶¶ 97, 110. Peter Stone admits that it falsely stated 

that the Collection was produced by a real Indian named Wolfwalker. SOF ¶ 110. Peter Stone’s 

expert, William Hoefer, admitted at his deposition that consumers reading Peter Stone’s false 

advertisements for the Collection would be deceived into believing, just as Peter Stone and its 

President believed, that the Collection was Indian produced and had been made by a real Indian 

jewelry artisan named Wolfwalker. SOF ¶ 110. This is illustrated by comparing catalog pictures 

of NAA’s authentic jewelry with Peter Stone’s counterfeit jewelry as pictured in Plaintiff’s SOF. 

SOF ¶ 107. As viewing pictures of the jewelry illustrates, NAA sells genuine jewelry pieces that 

are similar to the knock-off mass produced Wolfwalker Collection. SOF ¶ 98, 110. 

Peter Stone’s sale of the counterfeit Wolfwalker Collection substantially injured NAA’s 

business and reputation by diluting and reducing the value of the congressionally-granted 

designation of origin in labels such as genuine and authentic Native American arts and craft and 
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Native American jewelry which NAA employs extensively to make its livelihood. SOF at ¶ 108. 

The flood of counterfeiting activity of which Peter Stone was a part hurt NAA’s profit margins 

and ability to mark-up the prices of items. SOF at ¶ 109. Peter Stone also misappropriated and 

free rode on NAA’s substantial investment in the designation of origin. SOF at ¶ 108. 

ARGUMENT 

I. SUMMARY JUDGEMENT SHOULD BE GRANTED SPARINGLY 

 

Summary judgment is only appropriate where there are no genuine issues of material fact, 

and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); Turner v. 

The Saloon, Ltd., 595 F.3d 679, 683 (7th Cir. 2010). In evaluating a motion for summary 

judgment, all evidence and inferences must be viewed in the light most favorable to the non-

moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The evidence of the 

non-movant must be believed, and the trial court should act with caution. Id.   

II. NATIVE AMERICAN ARTS HAS STANDING TO SUE PETER STONE 

 

A. Native American Arts is an “Arts and Crafts Organization” Under the IACA  

 

 We wish to clear up a misapprehension by Peter Stone’s lawyers. NAA is, in fact, a 

registered Indian Arts and Crafts organization. As Judge Shadur ruled: “[NAA] is an Indian arts 

and crafts organization within the meaning of the Act.
3 

It is wholly Indian-owned, and it 

distributes authentic Indian arts and crafts.” Native Am. Arts, Inc. v. Bundy-Howard, Inc., 168 F. 

Supp. 2d 905, 908-09 (N.D. Ill. 2001). And his footnote three further clarified the 

matter:  “Section 305e(d)(4) defines an “Indian arts and crafts organization” as “any legally 

established arts and crafts marketing organization composed of members of Indian tribes.” Id. 

Judge Guzman reached the same conclusion in NAA v. Jose Maigua D/B/A Mother Earth 

Crafts, 07 C 361 (11/2/2007) when the Court ruled that NAA was an Indian Arts and Crafts 
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Organization and that the defendant was not entitled to discovery on how much money NAA 

made from litigation because, even if it dwarfed its revenue from retail sales, the Act was written 

to permit them to enforce it. Exhibit 9 to SOF. 

 The Indian Arts and Crafts Board keeps a source directory of Native American owned 

arts and crafts businesses. SOF ¶ 99. Contrary to Peter Stone’s misstatement, NAA is registered. 

Id. As the Board’s website says: “As part of its program to promote American Indian and Alaska 

Native arts and crafts, the Indian Arts and Crafts Board produces the Source Directory of 

American Indian and Alaska Native Owned and Operated Arts and Crafts Businesses. There are 

approximately 345 businesses listed in the Source Directory.” Id.  The requirements are: 

1. The Indian owner of the business must be an enrolled member of a federally 

recognized Indian tribe or Alaska Native group. Id.   

 

2. If the business is run by an organization, it must be formally organized under 

tribal, state, or federal law. Id.   

 

3. If there is no shop location readily available to the public for direct sales, the 

business must be prepared to conduct mail order business. Id.   

 

4. Most importantly, the majority of products for sale must be handmade by Indian 

and Alaska Native artists and craftspeople. Id. 

 

NAA meets these requirements, is a member listed in the directory. Id. 

Peter Stone argues that NAA can only be a Native American Arts and Crafts 

Organization if a court has previously made this finding. Dkt. 250 at p.14-15. Leaving aside the 

obvious response that Judge Shadur and Judge Guzman both made this finding, we are not aware 

that membership in any organization is only determined by a judicial finding and Peter Stone 

cites no law for this odd proposition.  
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B. As a Registered Member Listed in the Source Directory of Native American Arts 

and Crafts, NAA was Charged by Congress with Enforcing the Statute. 

 

 Peter Stone argues at length that the business of NAA is to file lawsuits rather than 

actually sell authentic Native American arts and crafts, and this somehow disqualifies NAA from 

being an Arts and Crafts Organization. Apart from ignoring the findings by Judge Guzman and 

Judge Shadur, Peter Stone misapprehends the point of the IACA. The IACA was enacted in 

1990. As of 2000, there had been no successful prosecutions under the Act. S. REP. 106-

452(Exhibit 10 to SOF). When Congress amended it in 2000, it did so for the express purpose 

of broadening the statute to permit Indian Arts and Crafts Organizations and their members to 

bring suit to enforce the IACA. Id. And Congress made this change to the IACA after hearing 

testimony from NAA’s counsel, Michael P. Mullen, urging Congress to make it easier to enforce 

the Act by giving standing to Arts and Crafts Organizations.
2
 SOF at ¶101. 

 The Committee on Indian Affairs emphasized that the purpose of these amendments was 

to “improve the enforcement of the IACA for the protection of the economic and cultural 

integrity of authentic Indian arts and crafts, and for other purposes.” S. REP. 106-452, 1 (Exhibit 

10 to SOF). The Committee identified artisans among those who “suffer both financial and 

cultural injury from inauthentic Indian arts and crafts entering the market.” Id. at 4.  

In its October 2, 2000 Report “To Improve the Cause of Action for Misrepresentation of 

Indian Arts and Crafts”, the committee stated as follows:  

[The] growing influx of inauthentic Indian arts and crafts has dramatically affected the 

Indian arts and crafts market by driving down prices, and tainting consumer confidence in 

and the cultural integrity of the market. 

... 

                                                        
2
  On May 17, 2000, Mike Mullen, NAA’s prior Counsel, testified before the Senate’s 

Committee on Indian Affairs and asked Congress to “give the key to the courthouse to” Indian 

arts and crafts organizations like NAA, so they could enforce the IACA. SOF at ¶101. 
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To compete [with imitation Indian arts and crafts], traditional Indian artisans are required 

to reduce their prices and reduce their profit margin. 

... 

Another result of the rapid rise in imitation Indian arts and crafts is that consumer 

confidence in this market is declining. Lack of consumer confidence will reduce the 

demand for Indian arts and crafts … 

 

The flood of inauthentic Indian arts and crafts also damages traditional Indian heritage 

and culture.  Id. at 2. 

 

Congress passed the IACA to protect Indian artisans and consumers from a flood of 

inauthentic products that materially undermined the market for authentic Indian arts and crafts. 

Id. at 1-2. The IACA protects the interests of both Native American artists and consumers by: (1) 

protecting Indian artists from unfair trade practices from counterfeiters; and (2) protecting 

consumers from unknowingly purchasing counterfeit products. Bundy-Howard, Inc., 168 F. 

Supp. 2d at 914. The IACA makes it illegal to offer or display for sale, or sell any arts or craft 

product in a manner that “falsely suggests” it is “Indian produced, an Indian product, or the 

product of a particular Indian or Indian tribe or Indian arts and crafts organization.” 25 U.S.C. 

§305e. And because the Committee recognized that proving damages would be difficult, the 

IACA, by its plain language, provides for damages of $1,000 per day, per product for each day 

on which the offer or display for sale continues. 25 U.S.C. § 305e(b)(2); Bundy-Howard, Inc., 

168 F. Supp. 2d at 912-13 (“[I]t is sufficiently plain from the use of the words ‘good’ and 

‘product’ that the  $1,000–per–day damages floor applies to each different type of product”). 

 Plainly, NAA is doing exactly what Congress envisioned. NAA brings suits under the 

IACA to protect the economic and cultural integrity of authentic Indian arts and crafts from those 

who offer to sell phony and counterfeit goods that are falsely described as authentic. 

 As Judge Guzman found, NAA has standing as an Indian Arts and Crafts Organization 

under the IACA. Exhibit 9 to SOF. Judge Guzman found that multiple suits do not preclude 
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standing and recognized that “Congress expanded the entities entitled to sue in hopes of 

improving enforcement of the IACA… to narrowly interpret standing under the IACA would go 

against Congress’ intent to encourage more enforcement of the IACA. (See Sen. Rep. 106-452 at 

1 [Exhibit 10 to SOF](‘the purpose of [amending the IACA] is to provide technical amendments 

to improve the enforcement of the IACA for the protection of the economic and cultural integrity 

of authentic arts and crafts, and for other purposes’).” Id. 

 NAA has followed Congress’ intent to enforce the IACA and, through litigation, has 

sought to protect its and other Indian artisans’ economic and cultural rights; these actions do not 

undermine its standing as an Indian arts and crafts organization. Its actions as a champion and 

private attorney general protecting Indian rights are to be commended not attacked. NAA has 

been instrumental in getting injunctions requiring the use of a disclaimer that a product is not 

Indian made in more than fifty (50) instances over fifteen years, including against nationwide 

retailers of Indian-style products such as J.C. Penney Co., Inc. and Wal-Mart. SOF ¶100. This 

has benefited Indian artisans and the Indian community as a whole tremendously and encourages 

the use of disclaimers and truthful advertising in the Indian products marketplace generally. Id. It 

prevents counterfeiters, like Wolfwalker and Peter Stone, from stealing and profiting off of the 

reputations and heritage of Native Americans and their crafts people. Id. 

C.  NAA’s Actions as a Private Attorney General are Analogous to Other Areas of Law 

 In other areas of the law, the Seventh Circuit and other Circuits make clear that there is 

nothing untoward or inappropriate about a single party bringing a multitude of suits, particularly 

if Congress was intent on having a specific statute enforced. As the Court in Kyles v. J.K. 

Guardian Sec. Servs., Inc., 222 F.3d 289, 298 (7th Cir. 2000) held: 

When Congress made it unlawful for an employer “to limit, segregate, or classify his 

employees or applicants in any way which would deprive or tend to deprive any 
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individual of employment opportunities or otherwise adversely affect his status as an 

employee... because of such individual’s race...,” 42 U.S.C. § 2000e–2(a)(2), it created a 

broad substantive right that extends far beyond the simple refusal or failure to hire. Cf. § 

2000e–2(a)(1). When a job applicant is not considered for a job simply because she is 

African–American, she has been limited, segregated or classified in a way that would 

tend to deprive not only her, but any other individual who happens to be a person of 

color, of employment opportunities. In other words, she suffers an injury “in precisely the 

form the statute was intended to guard against,” just as she would if, as a housing tester, 

she were falsely informed that a vacant apartment was unavailable. Havens, 455 U.S. at 

373, 102 S.Ct. at 1121. She therefore has standing to sue, even if she has not been harmed 

apart from the statutory violation—even if, for example, she was not genuinely interested 

in the job she applied for and in that sense was not harmed by the employer’s refusal to 

hire her.  

 

The Ninth Circuit also has held that it is appropriate to enforce anti-discrimination and 

handicap accessibility laws through plaintiffs who file multiple lawsuits against many offenders:  

There are a [few areas] in which our developing statutory law has embraced the concept 

of permitting claims by those who insert themselves in the controversy for the express 

purpose of creating a lawsuit. One of the best examples is that we accord standing to 

those who “test” for discrimination in housing by feigning interest in a housing site. See, 

e.g., Havens Realty Corp. v. Coleman, 455 U.S. 363, 373–74, 102 S.Ct. 1114, 71 L.Ed.2d 

214 (1982). There may be good reasons for allowing this practice as a way to strengthen 

the enforcement of housing discrimination laws, and Congress provided a broad standing 

provision for private actors.  

 

Similarly, we accord standing to individuals who sue defendants that fail to provide 

access to the disabled in public accommodation as required by the Americans with 

Disabilities Act (“ADA”), even if we suspect that such plaintiffs are hunting for 

violations just to file lawsuits. Gordon v. Virtumundo, Inc., 575 F.3d 1040, 1069 (9th Cir. 

2009). 

 

 As in ADA cases and housing and hiring discrimination cases, where the statutes are 

enacted to advance important public policies, there is nothing unseemly or objectionable about a 

plaintiff injecting himself into a controversy for the express purpose of becoming a plaintiff.  Nor 

is there anything inherently wrong about being a “professional” plaintiff in virtually any kind of 

civil suit. The Seventh Circuit made that plain in Murray v. GMAC Mortgage Corp., 434 F.3d 

948, 954 (7th Cir. 2006). The lower court had criticized the plaintiffs and their lawyers because 
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they had been named plaintiffs in more than fifty suits. The district court found this 

objectionable. The Seventh Circuit did not. 

The district judge regarded “Murray, her spouse, and their children [as]... professional 

plaintiffs. GMAC claims that Murray, her spouse, and their children are participants in 

more than fifty assorted suits seeking compensation for technical violations of the FCRA 

which are all being handled by the same law firm. Murray does not deny this fact in her 

reply. This is... an indication that Murray and her counsel are merely seeking the ‘quick 

buck’ from a class settlement and are not truly interested in vindicating any of the rights 

of the proposed class members.” Murray tells us that she has filed “only” nine suits; her 

husband and four children filed the rest. Still, the Murrays are in this big time. What the 

district judge did not explain, though, is why “professional” is a dirty word. It implies 

experience, if not expertise. The district judge did not cite a single decision supporting 

the proposition that someone whose rights have been violated by 50 different persons 

may sue only a subset of the offenders. Neither does GMAC. Id. at 954. 

 

Accord: Martin v. Comcast Corp., No. 12 C 6421, 2013 WL 6229934, at *2 (N.D. Ill. Nov. 26, 

2013) and Martin v. Bureau of Collection Recovery, No. 10 C 7725, 2011 WL 2311869, at *4 

(N.D. Ill. June 13, 2011). 

Congress deliberately gave NAA the right to enforce the IACA when it amended the 

IACA in 2000 after NAA’s Counsel petitioned Congress: (a) for direct standing, (b) proposed an 

amendment to the IACA, and (c) appeared and testified in support of the Amendment. SOF ¶ 

101. Under these circumstances, there is no reason whatsoever that NAA should only be allowed 

to sue a subset of the parties that have violated the Act. Judge Guzman found that multiple suits 

do not preclude standing and recognized that “Congress expanded the entities entitled to sue in 

hopes of improving enforcement of the IACA… To narrowly interpret standing under the IACA 

would go against Congress’ intent to encourage more enforcement of the IACA.” SOF ¶ 112. 

D.  NAA has Statutory Standing to Prosecute This Suit 

The language, purpose, and legislative history to the IACA demonstrates that Congress 

intended to create a private right of action for an Indian Arts and Craft Organization for 

violations of the Act; Congress intended that a violation of the IACA proximately causing injury 
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to a party such as NAA, who is in the “zone of interest” protected by the IACA, would be 

sufficient injury to establish Article III standing. This Court must consider congressional intent 

when it determines whether plaintiff has standing to sue. Alston v. Countrywide Financial Corp., 

585 F.3d 753, 758 (3rd Cir. 2009) (“The role of the courts in interpreting a statute is to give 

effect to Congress’s intent... [b]ecause it is presumed that Congress expresses its intent through 

the ordinary meaning of its language”); Havens Realty v. Coleman, 455 U.S. 363, 373 (1982).   

Judge Pallmeyer and Judge Guzman both found that Congress granted broad standing to 

Indian Arts and Crafts Organizations. In NAA v. Jose Maigua d/b/a Mother Earth Crafts, 07 C 

0361, (N.D.Ill. 2007), November 2, 2007 Memorandum Opinion, Judge Guzman stated: 

Congress broadened standing to include Indian arts and crafts organizations and 

individuals in order to “encourage greater enforcement of the act.”  Thus, even if NAA 

were to derive a substantial income through litigation, it does so by enforcement of the 

IACA, which is Congress’ express purpose.  

 

Exhibit 9 to SOF. 

 

In NAA v. Concord Buying Group d/b/a A.J. Wright, Case Number 07 C 7109 

(N.D.Ill. 2008) see pp. 2-3, 06-12-2008 trans., Judge Pallmeyer opined, “If this plaintiff doesn’t 

have standing to enforce the [IACA]… I can’t imagine who would.” Exhibit 12 to SOF at 2-3. 

In another case brought by NAA, NAA v. Finding King, Case No 06 C 6143 (N.D.Ill. 

2007), Judge Pallmeyer rejected arguments which are very similar to those made by Peter Stone: 

It seems to me inconsistent with the goals of the Act to require some additional showing 

of standing in this context. Certainly Native American Arts can claim injury at least to the 

extent that the statute presumed that sales by non-Native Americans of goods that hold 

themselves out in this nature injure those alleged legitimate purveyors.  

 

Exhibit 13 to SOF at 4. 

 

The Supreme Court has repeatedly held, when it has been called upon to resolve an 

ambiguity in federal statutes affecting Indians, that: “statutes are to be construed liberally in 
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favor of the Indians, with ambiguous provisions interpreted to their benefit.” Montana v. 

Blackfeet Tribe, 471 U.S. 759, 766 (1985). The Indian law canons reflect a specific, historically-

based judicial perspective: 

This rule… reflects… reluctance by the judiciary to assume that Congress has 

chosen further to disadvantage [Indians]. The rule is particularly appropriate when 

the statute in question was passed primarily for the benefit of the Indians…  

 

South Carolina v. Catawba Indian Tribe, 476 U.S. 498, 520 (1986).  

 

This bias in favor of Indians is particularly true here; the statute was first passed in 1990 

in recognition of Indian artisans’ need for protection against competition from phony goods 

passed off as authentic and it was repeated when Congress expanded the scope of the Act in 

2000 to encourage enforcement against sellers of phony goods.  

E.  The Decision in NAA v. Indio Products, Inc. Does Not Dictate the Outcome Here  

 The centerpiece of Peter Stone’s summary judgment motion is Judge Kocoras’ decision 

in NAA v. Indio Products, Inc., 06 C 4690 (N.D. Il. 2011). Exhibit 16 to SOF. Peter Stone 

argues that the Indio decision is dispositive of this case on collateral estoppel grounds and its 

ruling that NAA did not establish standing in Indio.  Dkt. 250 at 12-15. We respectfully disagree. 

Collateral estoppel simply does not apply unless the facts and issues in the case at bar and the 

prior suit are virtually identical. The facts in Indio, as Judge Kocoras makes clear in his opinion, 

are very different from the facts in this case.   

 First, Judge Kocoras found that NAA had no standing in that case because NAA did not 

demonstrate a violation of the Act. If there is no violation, there is no standing. Katz v. Pershing, 

LLC, 672 F.3d 64, 75 (1st Cir. 2012)
3
. Second, the facts of the two cases are very different:  

                                                        
3
  When a plaintiff alleges injury to rights conferred by a statute, two separate standing-

related inquiries pertain: whether the plaintiff has Article III standing (constitutional standing) 

and whether the statute gives that plaintiff authority to sue (statutory standing). See Steel Co. v. 
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Indio did not falsely advertise that its products were made by an Authentic Native American; 

Peter Stone admits it falsely advertised its jewelry as made by a real Native American. SOF ¶ 

110. Even Peter Stone’s expert, who submitted reports in both cases, admitted that the cases were 

very different, because in this case, unlike in Indio, Peter Stone falsely marketed the Wolfwalker 

Jewelry Collection as “Authentic Native American Jewelry.” SOF ¶ 110.
4
 

 In Indio the court found, as a matter of undisputed fact, that Indio did not violate the 

IACA.  The alleged violations that the court reviewed in Indio were: (1) “Indio” is Spanish for 

Indian, (2) Indio’s logo is an Indian with a headdress, (3) Indio labeled its products with the 

terms “Indian” or “Native American,” and (4) Indio’s Indian style products were like those 

commonly made by Indian Americans. Exhibit 16 to SOF at 12. The court held that while the 

aforementioned products suggested an Indian theme or motif, more was required to show a 

misrepresentation falsely suggesting that the products were actually produced by Indians.  

Exhibit 16 to SOF at 4, 12-14. Judge Kocoras made the following observation that directly 

distinguishes Indio from this case:   

While these facts certainly suggest that Indio sells products with an Indian motif, something 

more is required for liability under the Indian Act. Specifically, although Indio’s 

business has an Indian theme, Indio makes absolutely no representations suggesting 

that the products are produced by Indians. For instance, unlike sellers of authentic 

Indian products (including NAA), Indio never represents that the products are authentic, 

real, original, genuine, collectible, or made by any Indian tribe. Indio thus gives 

consumers no reason to believe that its “Indian bracelet,” “ Native American statues,” 

or “Native American dream catchers” are anything more than products with an Indian 

motif. Exhibit 16 to SOF at 12-13. 

 

                                                                                                                                                                                   
Citizens for a Better Env't, 523 U.S. 83, 89, 92, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998). Article 

III standing presents a question of justiciability; if it is lacking, a federal court has no subject 

matter jurisdiction over the claim. See id. By contrast, statutory standing goes to the merits of the 

claim. See Bond v. United States, ––– U.S. ––––, 131 S.Ct. 2355, 2362–63, 180 L.Ed.2d 269 

(2011); CGM, LLC v. BellSouth Telecomms., Inc., 664 F.3d 46, 51–52 (4th Cir.2011). 
4
  Judge Kocoras’s standing analysis (Exhibit 16 to SOF at 9, fn7) has been overturned by 

a recent Supreme Court decision which Peter Stone neglects to address. See infra at16-18.  
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Unlike Indio, Peter Stone falsely advertised to consumers and other buyers that its 

Wolfwalker Collection was “authentic Native American.” SOF ¶ 110. Peter Stone’s President 

testified that Peter Stone falsely advertised the Wolfwalker Jewelry Collection as Authentic 

Native American Jewelry because he believed (albeit incorrectly) in his “heart and soul” that 

Wolfwalker a/k/a Wendy Whiteman was an Authentic Native American Indian. SOF ¶ 110-111. 

Whiteman admitted at her deposition that she is not a registered member of a recognized Native 

American tribe and is not an Indian as defined by 25 U.S.C. §305e. SOF ¶ 111. Peter Stone’s 

expert, William Hoefer, testified at his deposition that people looking at Peter Stone’s website, 

fliers and catalogs would believe that the Wolfwalker Jewelry Collection was produced by an 

authentic Native American because that is what its advertisements represent in plain English. 

SOF ¶ 110. In Indio, on different facts, Hoefer reached the opposite conclusion.  SOF ¶ 110. 

In addition to outright false claims of authenticity, the wording and imagery on the 

packaging for Peter Stone’s Wolfwalker Jewelry Collection is falsely suggestive that the jewelry 

is Native American produced.  See Native Am. Arts, Inc. v. Peter Stone Co., U.S.A., No. 08 CV 

3908, 2009 WL 1181483, at *4 (N.D. Ill. Apr. 30, 2009); (images of the packaging can be 

viewed at SOF at ¶ 98).  

Judge Kocoras reasoned that while calling something “Indian” or “Native American” 

does not necessarily suggest to the consumer that the product was made by an Indian or Native 

American, calling it “authentic Native American” does. (emphasis added) Exhibit 16 to SOF at 

9. Judge Kocoras explained that such a choice of words communicates to a consumer that the 

product is Indian made. Id. And that is what Peter Stone did here, as proven by the undisputed 

admissions of Peter Stone’s President Peter Koslowski and its expert, Hoefer. What is not 

apparent from Judge Kocoras’ opinion is that the layout of the products in the catalogs in the two 
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cases is also dramatically different as can be seen by actually viewing them. See images at (SOF 

¶ 107.) 

 
 Peter Stone’s attempt to apply the Indio decision in this case also ignores that Judge 

Kocoras did not address the issue of statutory standing under Article III and that any discussion 

on standing was necessarily mere dicta given the finding of no statutory violation. That dicta has 

now been overturned by the Supreme Court.  See discussion infra at 16-18. Moreover, whereas 

in Indio the court addressed the lack of injury caused by mere Indian themed products, here the 

injuries created are caused by counterfeit products that falsely claim to be Authentic and 

produced by a real Indian named Wolfwalker. Beyond the fact that both cases were brought by 

the same plaintiff for violating the IACA, the two cases could not be more different.  

F. NAA has Prudential Standing 

 In arguing lack of standing and a requirement to show “competitive” injury, Peter Stone 

improperly relies on a 21 year old Seventh Circuit opinion, L.S. Heath & Son, Inc. v. AT & T  

Information Systems, Inc., 9 F.3d 561 (7
th

 Cir. 1993) and fails to inform this Court that the 

Supreme Court overturned that decision in Lexmark Int’l v. Static Control Components, Inc.,134 

S. Ct. 1377, 1388-89 (2014). Lexmark also overturned all of the district court cases which Peter 

Stone improperly relies upon for its standing argument and which discuss a “competitive injury” 

requirement for standing which, if it ever existed, no longer does. Id. at 1385, 88-89.  

Defense counsel’s failure to mention, let alone address Lexmark violates his duty of 

candor and his duty to identify controlling authority even when it is contrary to his client’s 

position. See Mannheim Video, Inc. v. County of Cook, 884 F.2d 1043 (1989); Hill v. Norfolk 

and Western Ry., 814 F.2d 1192, 1198 (7th Cir.1987), citing Bonds v. Coca–Cola Co., 806 

Case: 1:08-cv-03908 Document #: 279 Filed: 12/08/14 Page 21 of 33 PageID #:7726



17 

 

F.2d1324, 1328 (7th Cir.1986) (“The ‘ostrich-like tactic of pretending that potentially dispositive 

authority against a litigant’s contention does not exist is as unprofessional as it is pointless.’”)
5
 

The Supreme Court, in Lexmark, squarely rejected the Seventh Circuit’s direct 

competitor test for the Lanham Act, stating: 

One leading authority in the field wrote that “there need be no competition in unfair 

competition,” just as “[t]here is no soda in soda water, no grapes in grape fruit, no bread 

in bread fruit, and a clothes horse is not a horse but is good enough to hang things on.” 

(Citations omitted). It is thus a mistake to infer that because the Lanham Act treats false 

advertising as a form of unfair competition, it can protect only the false-advertiser’s direct 

competitors. 134 S. Ct. at 1392. 

 

Congress amended the IACA in 2000 to make clear that a Plaintiff need not be in direct 

competition with the Defendant in order to have standing to sue: 

[The amendment to the IACA] clarifies that suit may be brought against a manufacturer 

and/or supplier when the plaintiff is not in direct competition with the manufacturer or 

supplier. For example, this language would authorize an Indian tribe to bring civil suit 

against wholesalers and others involved in the chain of distribution …  S. REP. 106-452, 

3-4 (Exhibit 10 to SOF). 

 

The IACA parallels the Lanham Act in certain respects but also differs from it. Thus, the 

Supreme Court’s ruling in Lexmark that a Lanham Act plaintiff did not need to be in direct 

competition to have standing only that it had to be in the “zone of interest,” that ruling applied to 

NAA in this case. The Supreme Court has made clear that the zone of interest analysis “applies 

to all statutorily created causes of action.” Lexmark, 134 S. Ct. at 1388; Bennett v. Spear, 520 

U.S. 154, 163, (1997); see also Holmes, supra, 112 S.Ct. 1311 (SCALIA, J., concurring in 

judgment). The Court stated that “Congress is presumed to ‘legislat[e] against the background 

of’ the zone-of-interests limitation, “which applies unless it is expressly negated.” Id. 

                                                        
5  Peter Stone’s counsel holds himself out as an intellectual property law expert 

(www.tresslerllp.com). He surely knew of the seminal decision in Lexmark.  His law firm issued 

an alert regarding the decision. SOF at ¶ 115.  
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As is evident from the Lexmark decision, a party falls within the “zone of interest” in a 

statutory cause of action when that party’s interests and injuries fall within the general policy of 

the underlying statute and are proximately caused by the statutory violation. Id. at 1388-89. And, 

as Justice Scalia wrote for a unanimous court, the “zone of interest” test is not especially 

demanding. Id. Lexmark does away with the Defendant’s prudential standing argument entirely.  

G.  NAA has Suffered Injury in Fact Proximately Caused by Peter Stone’s IACA 

Violations Sufficient to Confer Article III Standing 

 

 The IACA gave NAA and other Indian Arts and Crafts Organizations, as well as Indian 

crafts people and tribes, a congressional designation of origin and intellectual property right in 

the use of labels such as Authentic Native American jewelry. A violation of that designation of 

origin, as Peter Stone has done here, leads to several legally recognized injuries and direct harm 

to NAA and the other Indian Arts and Crafts Organizations, like it, who spend substantial time, 

effort and money to promote, advertise and enhance the value of genuine Native American arts 

and crafts and the designations of origin used to market and sell those products. As detailed in 

the testimony of Matthew Mullen, NAA has suffered a number of particularized injuries as a 

result of Peter Stone’s statutory violations and deceptive business practices, including substantial 

reputational injury and loss of good will and reputation to its business as well as diminution in 

the value of the congressionally granted designation of origin. SOF at ¶ 108. 

 Moreover, as Peter Stone’s counsel is well aware, established law in this Circuit, as stated 

by other courts in this district (which he failed to cite), holds that statutory damages, such as 

those available under the IACA, stand in for the intangible, non-quantifiable economic and 

reputational injuries suffered by NAA as a proximate cause of Peter Stone’s IACA violations and 

give rise to Article III standing. The district court in Armes v. Sogro, Inc., 932 F. Supp. 2d 931, 

937 (E.D. Wis. 2013) held: 
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Article III standing may exist “solely by virtue of statutes creating legal rights, the 

invasion of which creates standing.”  Id. 

 

 Instead of addressing this case that its own lawyer lost last year, Peter Stone relies on an 

outdated NAA case, Native Am. Arts, Inc. v. Specialty Merch. Corp, 451 F. Supp. 2d 1080, 1082-

83 (C.D. Cal. 2006) and Indio. After Lexmark, Indio and Specialty Merch. Corp’s standing 

analysis is no longer good law for the simple reason that the injury needed to confer standing is 

not required to be a set amount of money damages that NAA suffered that are directly 

attributable to Peter Stone’s deceptive practices. Reputation injury alone proximately caused by 

Peter Stone’s statutory violations gives rise to standing. Lexmark, 134 S. Ct. at 1391. Thus NAA 

does not have to show lost jewelry sales by NAA directly related to Peter Stone’s misconduct.  

 All NAA must show, as it does, is that it suffered injury within the “zone of interest” 

protected by the IACA proximately caused by Peter Stone. These injuries are: (a) reputation and 

good will loss to its business by having to deal with consumer mistrust caused by the deceptive 

practices engaged in by Peter Stone and other wrongdoers; (b) misappropriation of its advertising 

and promotional investment in genuine Native American arts and crafts due to Peter Stone free 

riding on those efforts; or (c) diminution in value to the congressionally granted designation of 

origin it uses to promote its business and make a livelihood. SOF at ¶ 108. 

  Peter Stone also does not address the many cases that find that nominal damages worth 

only a dollar, or intangible economic or noneconomic damages proximately caused by statutory 

or constitutional violations, give rise to Article III standing. See Vill. Of Arlington Heights v. 

Metro. Hous. Dev. Corp., 429 U.S. 252, 262-63 (1977); Trewhella v. City of Lake Geneva, Wis., 

249 F. Supp. 2d 1057, 1070 (E.D. Wis. 2003) (loss of free speech and First Amendment rights 

for even minimal periods of time, give rise to nominal injury of $1 creating Article III standing). 

The Supreme Court has consistently recognized a broad range of intangible, nonphysical injuries 
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give rise to Article III standing. Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 

528 U.S. 167, 181-84 (2000). In Lexmark, the Supreme Court held that “reputational injury” 

alone creates Article III standing for the Lanham Act. 

The IACA’s statutory cause of action is analogous to common law claims designed to 

vindicate reputational injury and other intangible injuries for unfair and deceptive business 

practices. Legislatures have long built upon common-law claims of unfair competition or 

deceptive trade practices by passing statutes that proscribe particular kinds of bad business 

behavior. As Lexmark recognizes, the Lanham Act codifies common law unfair business practice 

and unfair competition claims including those suffered by businesses that are not direct 

competitors of the wrongdoer. Other states have also codified a wide variety of common law 

unfair business practice claims that result in reputational loss or diminution in value to a 

designation of origin that businesses promote to enhance the good will of their products.  

For instance, California created a statutory unfair business practice claim against 

businesses which illegally and deceptively use the term “Made in the USA” for products made 

overseas, including cheap mass produced products. Similarly, the IACA was passed at the 

federal level to protect businesses from unfair and deceptive trade practices and unfair 

competition giving rise to the flood of cheap imitation and counterfeit Indian products. This 

action is thus a federal statutory analog to traditional state common-law claims such as 

defamation per se that give rise to intangible reputational injury claims, that have always been 

sufficient for standing, without any need to show a set amount of actual damages.   

Statutory-damages under the IACA reflect a form of per se reputational-injury damages 

in the absence of proof of damages in a specific amount that the Supreme Court has recognized 

in Lexmark and numerous prior decisions going back many years: “the experience and judgment 
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of history that proof of actual damage will be impossible in a great many cases” despite “the 

character of the defamatory words and the circumstances of publication.” Dun & Bradstreet, Inc. 

v. Greenmoss Builders, Inc., 472 U.S. 749, 760 (1985) (internal quotation marks omitted). The 

IACA’s “clear analogs in our common-law tradition” demonstrate that it does not raise the 

question whether Congress may create “a case or controversy where none existed before.” Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 580 (1992) (Kennedy, J., concurring). 

 As stated by the court in Bundy-Howard, if no Indian has in fact made the product, as 

Wendy Whiteman and Peter Koslowski have admitted, the representation that the product was 

Indian produced violates the IACA. 168 F.Supp.2d at 912. This is clear from the plain language 

of the IACA. In the IACA, Congress chose language that parallels the false designation provision 

of the Lanham Act and prohibits the offer, display, or sale of any product in a manner that falsely 

suggests it is Indian produced. Exhibit 16 to SOF at 11. However, it is not accurate to assume 

that, because of the parallel language, the IACA explicitly operates within the scope of the 

Lanham Act. The IACA confers very broad standing to sue to the parties to whom it granted 

such standing such as NAA who suffer injury when, as here, the congressionally granted 

designation of origin in authentic Indian products is diluted by counterfeiters. 25 U.S.C. §305e. 

The IACA does not expressly create trademark rights by reference to the Lanham Act; it creates 

unique and broad intellectual rights in designations of origin such as “Genuine or Authentic 

Indian arts and crafts” and then invests those rights into specific ethnic populations and 

individuals so that they can enforce the IACA and prevent the harm from counterfeiting to 

further injure the reputation of authentic Indian arts and crafts.  

 Moreover, certain provisions within the IACA are incompatible with the Lanham Act.  

For example, under the IACA, the Board can create and register trademarks for Indian arts and 
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crafts products. 25 U.S.C. §305a(g). Under the Lanham Act, the registering party must be either 

using the mark as a commercial source identifier or must have a bona fide intent to use the mark. 

Lanham Act § 1. Such distinctions are clear examples of the ways Congress tailored the IACA to 

provide protection for the intended protected parties to bring suit against any seller who falsely 

suggests that goods are of Indian origin. By amending the statute to broaden standing and 

thereby authorize Indian arts organizations, Indians, and Indian tribes to bring suit, it is clear that 

Congress did not intend to create a requirement of direct competition between those bringing the 

suit and the violators of IACA. And now, in light of Lexmark, there is no argument that NAA 

and Peter Stone have to be direct competitors for NAA to have standing to sue Peter Stone. 

 NAA has invested substantial time, money, and effort over many years to promote 

authentic Native American arts and crafts in Illinois and throughout the United States through its 

brick and mortar store and over the internet. SOF ¶¶ 96, 102. In addition to the efforts of its 

owners and employees to promote authentic Native American arts and crafts, NAA has spent 

more than $75,000 advertising its Authentic Native American arts and crafts and added 

substantial value to the congressionally granted designation of origin. Id. Over the past 18 years, 

NAA has used the “Authentic Native American” designation of origin in multiple advertising 

and marketing and promotional channels and on in-store signage to enhance the value and 

reputation of both its business and of the congressionally granted designation of origin. Id. 

NAA speaks out on behalf of authentic Native American artists and craftsmen. NAA’s 

representatives have testified before Congress about the need to preserve and protect Native 

American art and the creators of that art. SOF ¶ 101. According to its Mission Statement, NAA’s 

primary purpose is “to assure that the individual Native American has an employment 

opportunity and an outlet for Native American products to be sold at a fair price that reflects the 
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uniqueness of the workmanship.” SOF ¶ 101. To that end, NAA’s retail operation, both physical 

and internet, offers thousands of items that are all designed and produced by more than 80 Indian 

Artists from 30 recognized Native American tribes. SOF ¶ 95. NAA has employed full-time 

Indian artisans from the Ho-Chunk Nation and other Indian tribes to manufacture Indian arts and 

crafts. SOF ¶ 103. NAA seeks out and builds ongoing relationships with unique Indian Artisans 

through internet research, phone calls and personal visits to art fairs, powwows, Indian 

Reservations, and Indian tribes. SOF ¶ 104. NAA supports these artists by showcasing their 

works and giving them a substantial portion of the sale price. SOF ¶ 105. NAA’s efforts allow 

the artists to focus on their art and not worry about advertising, marketing, or selling it. SOF ¶ 

105. 

NAA and its representatives also devote substantial time and money educating the public 

on the value and history of Authentic Native American arts and crafts. SOF ¶ 105. NAA 

representatives conduct educational presentations for school groups regarding Indian jewelry, 

jewelry making techniques and the history and traditions behind Indian jewelry. Id. NAA 

displayed a sign in its store which stated: “Do not be fooled by imitations. Our Dream Catchers 

are hand made by Native Americans.” SOF ¶ 102. The need for these efforts is clear and are 

caused by the damage NAA has suffered at the hands of Peter Stone and other counterfeiters.  

NAA employs the “Authentic Native American” designation of origin in its advertising 

and in-store signage, but NAA customers and potential customers frequently ask whether NAA’s 

products are Authentic. SOF ¶¶ 102, 106. Customers often relate stories about purchasing a 

product which was advertised as “Authentic Native American,” only to find out upon receiving 

the product that it was counterfeit. Id. NAA representatives take these opportunities to educate 

their customers and potential customers about the arts and crafts for sale in its store and the 
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artists who created these Arts and crafts. SOF ¶¶ 102, 106. In doing so, NAA “keeps the 

conversation alive” about the history, culture, and Tribal heritage of the 30 Native American 

Indian Tribes whose artists sell their arts and crafts in NAA’s store. But these, one-on-one 

sessions, are not, by themselves, sufficient to correct the problem. SOF ¶ 106. 

NAA and the artists and craftsmen it represents have made a substantial investment in the 

designation of origin of genuine and authentic Native American arts and crafts. SOF ¶ 102. Peter 

Stone’s hijacking of that designation of origin diminished the value of the designation.  SOF ¶¶ 

96, 106, 108. Peter Stone misappropriated for itself the benefits of the advertising and 

promotional efforts on which NAA and other Native American Arts and Craft Organizations, 

artisans and tribes have expended substantial time and effort. Peter Stone has also hijacked the 

unique heritage and tradition associated with the unique Indian made products such as those sold 

by NAA. Peter Stone—without paying NAA—has taken advantage of NAA’s promotional work.  

 Thus, NAA’s investment in the value of the congressionally granted designation of origin 

was directly and proximately injured and diminished by Peter Stone’s counterfeiting activities 

and false advertising. SOF ¶ 108. It is little different from the injury the plaintiff suffered in 

Scotch Whiskey Ass’n. v. Barton Distillery, 489 F.2d 809, 811 (7
th

 Cir. 1973) in which the court 

ruled that the defendant could not call its product “Scotch” because some of the whiskey in the 

blend came from Panama. The plaintiff there, just as NAA here, suffered reputational and other 

intangible injuries and was entitled to protection from the false designation of origin.  

 The injury suffered by NAA as a direct and proximate result of Peter Stone’s 

counterfeiting and false advertising is also no different than the injury in Camel Hair & 

Cashmere Inst. of Am., Inc. v. Associated Dry Goods, 799 F.2d 6 (1
st
 Cir. 1986). There, the court 

held that a cashmere manufacturers’ association had standing to sue retailers of coats for falsely 
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labeling them as containing more cashmere than they had. The court reached this conclusion 

even though the association was not a direct competitor selling coats: 

We find that the plaintiff’s members do have a sufficient nexus to the alleged wrong here 

to sue in their own right… [T]heir position as manufacturers and vendors of fabric and 

clothing containing cashmere gives them a strong interest in preserving cashmere’s 

reputation as a high quality fiber. 799 F.2d at 11-12.  

 

 NAA was also directly damaged by Peter Stone getting a “free ride” on it and other 

Indians, and Indian Arts and Crafts Organizations substantial investment in advertising and 

promoting Authentic Native American jewelry and crafts. SOF ¶¶ 102, 108. This type of injury 

was explained in Caterpillar v. Walt Disney, 287 F. Supp.2d 913, 920 (C.D. Ill. 1979): 

The defendant in MGM–Pathe Communications Co. v. Pink Panther Patrol … was a gay 

rights organization that used the plaintiff’s “Pink Panther” … as a part of its name. The 

court enjoined defendant from using that trademark in its name in part because ... the 

defendant could not have been unaware of the benefits of piggy-backing onto the fame of 

said trademark … For obscure groups with no mark on the public consciousness, there is 

a clear incentive to free ride on the fame of a well-known trademark …  

 

See also Blue Coral Inc. v. Turtle Wax, Inc., 664 F. Supp. 1153, 1162-63(N.D. Il. 1987). 

 

 Dilution of a designation of origin is another recognized injury that gives standing to sue. 

NAA has suffered direct injury due to Peter Stone’s dilution. SOF ¶ 108. As Judge Shadur 

recognized in Bundy-Howard, intangible dilution injury suffered by NAA parallels that 

recognized by the Illinois Anti-Dilution Act. 168 F. Supp. 2d at 908-09, 914 (citing Hyatt Corp. 

v. Hyatt Legal Servs., 736 F.2d 1153, 1158 (7th Cir. 1984) (“T]here is no effective way to 

measure the loss of sales or potential growth—to ascertain the people who don’t knock on the 

door or to identify the specific persons who do not reorder because of the existence of the 

infringer.”)) The Anti-Dilution Act protects distinctive marks that are analogous to the 

“Authentic Native American made” from blurring or becoming tarnished. Ill.S.H.A. ch. 140, ¶ 

22. In dilution cases, courts evaluate whether the alleged infringer’s use is likely to cause loss to 
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strength and value of the identification power of the designation. The prohibition against dilution 

refers to injury to business reputation caused by blurring the designation’s strength. Moseley v. V 

Secret Catalogue, Intl., 537 U.S. 418, 418-19 (2003). This is the reputational injury that Lexmark 

recognizes creates Article III standing. 134 S. Ct. at 1391. Like the Illinois Anti-Dilution Act, the 

IACA protects against dilution of the distinctive quality of being an authentic Indian craft, and of 

the value in being “created through time-honored cultural practices and traditions”. S. REP. 106-

452 (Exhibit 10 to SOF). 

NAA has a substantial interest in seeing that its congressionally granted designation of 

origin is not diluted. Peter Stone’s sale of counterfeit Indian jewelry diminishes the value of 

authentic Indian goods sold by NAA and of the designation of origin it uses as consumers 

inadvertently purchase counterfeit or become less likely to purchase authentic Indian Jewelry 

from NAA or other similarly situated sellers. Mosely, 537 U.S. at 436; SOF ¶110; S. REP. 106-

452 (Exhibit 10 to SOF). As NAA’s owner Matthew Mullen has testified, many consumers have 

lost trust in the Indian arts and crafts marketplace due to the deceptive practices of Peter Stone 

and others, forcing NAA to engage in more sales and promotional efforts. SOF ¶ 106. That has 

harmed its profit margins and sales. SOF ¶ 109. Even Peter Stone’s expert Hoefer has opined that 

the flood of imitation Indian crafts is harming the sale of genuine Indian jewelry. SOF ¶ 109. 

Peter Stone’s counterfeiting therefore dilutes the meaning and value of the label authentic 

Indian jewelry. This directly harms and diminishes the reputation and goodwill of NAA since it 

relies on making, and selling authentic Native American arts for its livelihood. SOF ¶¶ 96, 106, 

108,109. Authentic Native American jewelry and similar labels are a distinctive designation of 

origin denoting products made by a kind of producer in a particular manner. Native American 

Arts Inc. v. Waldron Corp., 399 F.3d 871, 873 (7th Cir. 2005) (“[T]he regulation makes ‘Indian’ 
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trademark denoting products made by Indians, just as ‘Roquefort’ denotes a cheese 

manufactured from sheep’s milk cured in limestone caves in the Roquefort region of France”). 

Authentic Native American jewelry production is a business that consumers look at the 

designation of origin “Authentic Indian made” to identify the manner in which the jewelry was 

created and who created it thus identifying quality and value. Waldron Corp., 399 F.3d at 873. 

 As Hyatt Corp., held, there is no effective way to measure lost sales or potential growth 

from dilution. 736 F.2d at 1158. There, Joel Hyatt Legal Service’s use of Hyatt was challenged 

by Hyatt Hotels. The Court enjoined Joel Hyatt from further use of Hyatt: “it is the very nature 

of dilution to gnaw away insidiously at the value of mark.” Id. In this same way, the value of 

“Authentic Native American made arts and crafts” and similar designations of origin, which 

NAA relies upon for its livelihood, has been directly harmed. SOF ¶ 102 

NAA’s injuries which directly and proximately result from Peter Stone’s dilution are 

two-fold. NAA has to double down on its investment of time and money in the designation in 

order to assure its customers that NAA’s products are, in fact, authentic. SOF ¶ 96. NAA also 

sees diminishing returns on its investment as consumers confuse Peter Stone’s counterfeit goods 

with the authentic goods sold by NAA. Id. 

Peter Stone promises its wholesale customers that they can sell their jewelry at a markup 

of 1.5 to 2 times the wholesale price. SOF ¶ 109. Peter Stone sold the Wolfwalker Collection to 

retail customers at these markups. Id. NAA, by contrast, can only mark its jewelry up one time 

over wholesale price. Id. Thus, if NAA purchases a pair of Authentic Navajo feather earrings for 

$10, it can expect to sell those earrings for $20. Id. Because NAA purchases only hand-made 

authentic jewelry, it pays more to obtain the jewelry than mass manufacturers like Peter Stone 
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and marks them up less. Id. NAA finds itself in the position in which the jewelry it sells can only 

fetch prices which are similar to mass-produced counterfeits like those sold by Peter Stone. Id. 

Because the industry has become less profitable, largely due to counterfeiters like Peter 

Stone, many Indian artists have given up their craft. S. REP. 106-452 (Exhibit 10 to SOF). For 

similar reasons, young Indians are losing the desire to learn the craft. Throughout the 1800s and 

1900s, black ash Ho-Chunk baskets were a means of cultural expression and a source of income 

for hundreds of Ho-Chunk Indians. SOF at ¶ 112. Today, only 14 Ho-Chunk master basket 

makers remain. Id. Similarly, the Isleta Pueblo’s full-time artisan population has dropped from 

150 to 30 individuals. S. REP. 106-452, 7 (Exhibit 10 to SOF). Important parts of the culture 

and heritage of Indian tribes are now at risk of dying out. 

Congress recognized that this “flood of fake Indian arts and crafts is decimating one of 

the few forms of entrepreneurship and economic development on Indian reservations.” S. REP. 

106-452 (Exhibit 10 to SOF). That is why Congress “gave the keys to the Court Room” to 

organizations like NAA who suffer injury from counterfeiting. Exhibit 10 at 46-47. Peter Stone 

cannot point to record evidence refuting this undisputed injury suffered by NAA due to Peter 

Stone. This injury falls within IACA’s “zone of interest” and confers standing.   

NATIVE AMERICAN ARTS, INC. 

 

    By:    /s/ John R. McInerney         

     One of its Attorneys 
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