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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

 
NATIVE AMERICAN ARTS, INC., 
 
   Plaintiff, 
v. 
 
PETER STONE CO., U.S.A., INC., 
 
   Defendant. 

)
)
)
)
)
)
)
) 

 
 
 
 No. 08 CV 3908 
 
 Magistrate Judge Cole 

PETER STONE’S MEMORANDUM IN SUPPORT OF ITS  
MOTION FOR SUMMARY JUDGMENT 

Defendant, Peter Stone Co., U.S.A., Inc. (“Peter Stone”), by and through its attorneys, 

Tressler LLP, hereby submits its Memorandum in support of its Motion for Summary Judgment. 

I. INTRODUCTION 

Plaintiff filed this lawsuit against Peter Stone on July 9, 2008.  The Complaint seeks relief 

under the Indian Arts and Crafts Act, 25 U.S.C. § 305e(a) (the “IACA”).  On May 28, 2009, Peter 

Stone filed its Answer to Plaintiff’s Complaint, denying all of the material allegations therein and 

pleading a number of affirmative defenses, including that Plaintiff’s claim is barred by laches and 

that Plaintiff failed to mitigate its damages.  (ECF 47).  

Plaintiff alleges that Peter Stone violated the IACA by selling goods in a manner that 

“falsely suggested” that such goods were “Indian products, Indian produced or the product of a 

particular Indian or Indian tribe”.  Plaintiff seeks more than $15 million in damages in this case.  

During the time period 1998 until 2009, Plaintiff filed more than 120 lawsuits against 

companies for alleged violations of the IACA.  Plaintiff’s scheme was as follows:  Plaintiff 

would troll the Internet looking for companies to sue, purchase a product from a company not 

knowing Plaintiff’s motives, afterward Plaintiff would file suit against the company, threaten the 
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company’s continued existence with claims for tens of millions of dollars in damages, and then 

enter into a confidential settlement agreement with that company, usually with the company’s 

insurance carrier, for a small fraction of the damages alleged.  Many of the other lawsuits filed 

by Plaintiff and pending during the 2006-2009 time period were filed against companies who, 

like Peter Stone, sold Native American themed jewelry.   

Plaintiff’s legal extortion business effectively came to an end on October 7, 2011 when 

Judge Kocoras found that Plaintiff’s claims against another company that sold Indian themed 

jewelry, Peter Stone Products, were meritless.  Although Plaintiff appealed that decision, the 

appeal was dismissed and the Indio Products decision is now a final unappealable judgment on 

the merits.  Other than this case, there are no other pending lawsuits filed by Plaintiff. 

Plaintiff lost the Indio Products and Waldron cases, and settled the remaining cases.  The 

allegations in these cases were nearly identical to those Plaintiff alleged in this case.  Plaintiff’s 

primary complaint against Peter Stone concerned Peter Stone’s sale of a Native American 

themed bracelet to which Plaintiff sold a substantially similar bracelet.  Plaintiff merely cut and 

pasted Peter Stone’s name and items from the Wolfwalker collection into this lawsuit. 

II. FACTS 

A. Peter Stone 

Peter Stone Co., U.S.A., Inc. (“Peter Stone”) is a wholesale jewelry company.  Peter 

Stone Thailand has a factory in Thailand that makes jewelry for the Peter Stone related 

companies.  In 2006 Peter Stone began selling Native American themed jewelry designed by 

Wendy Whiteman (“Whiteman”).  Whiteman called her jewelry collection “Wolfwalker”.  The 

Wolfwalker Collection was licensed by Whiteman exclusively to Peter Stone.  The prices for the 

jewelry items in the Wolfwalker Collection sold by Peter Stone ranged from $12.97 to $219.97.   

(SOF ¶¶ 5, 18-22). 
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B. NAA 

Plaintiff is a retailer that sells to end users.  Plaintiff began in business in 1996.  Plaintiff 

markets that it sells exclusively Native American made products.  (SOF ¶¶ 36-37).  

III. ARGUMENT 

Summary judgment is not a disfavored procedural shortcut, but rather is an integral part 

of the federal rules as a whole, which are designed to secure the just, speedy and inexpensive 

determination of every action.  Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).  When, such 

as here, the non-moving party bears the burden of proving its claim, the moving party can meet 

its burden by pointing out the absence of evidence from the non-moving party.  The moving 

party need not disprove the other party’s case.  Celotex, 477 U.S. at 325.  Thus, “summary 

judgment for a defendant is appropriate when the plaintiff fails to make a showing sufficient to 

establish the existence of an element essential to its case, and on which it will bear the burden of 

proof at trial.”  Cleveland v. Policy Mgmt Sys. Corp., 526 U.S. 795, 805-06 (1999).   

A. There Are No Genuine Issues Of Fact On The Claim Raised In 
Plaintiff’s Complaint 

Plaintiff’s Complaint alleges only one claim against Peter Stone, a claim under the IACA.    

The IACA was passed by Congress and signed into law in the midst of the Depression in 1935.  

It was a criminal statute and prohibited the display, offer or sale of goods “in a manner that 

falsely suggests” they were made by an Indian. 28 U.S.C. § 305e.  The IACA does not restrict 

the design of products in traditional or nontraditional Indian style or motif. NAA v. Earth 

Dweller, Ltd., 2001 WL 910394, *3 (N.D. Ill.); NAA v. Bundy-Howard, Inc., 2002 WL 1488861 

(N.D. Ill.). 

Plaintiff’s Complaint alleges the following: 

12. On January 13, 2007 and May 30, 2008, and for substantial periods 
of time, possibly since July 10, 2005 and thereafter to the present date, 
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Defendants offered, advertised, marketed and displayed for sale and sold goods 
via its website, www.peterstone.com, and via catalogues, circulars and brochures 
in a manner that falsely suggested they are an Indian product, Indian produced, or 
the product of an Indian arts and crafts organization resident within the United 
States, including Indian products consisting of artworks, crafts and jewelry in a 
traditional Indian style, motif or medium. 

13. The products alleged herein are traditional Indian products 
embodying traditional Indian styles, motifs and designs, traditionally made by 
Native Americans, and were falsely suggested to be Indian-made Indian 
products and these products were advertised, marketed, and sold as such, 
including advertising and marketing these products with other Indian style 
products suggested to be Indian products, or Indian, or Native American made. 

14. Any unqualified use of the name Native American or Indian or 
an Indian tribe suggest that the product is Indian made and an Indian product 
under the IACA. 

15. A non-Indian maker of products in an Indian style motif and 
design cannot utilize the terms “Indian,” “Native American” or the name of a 
particular Indian tribe in advertising or marketing said products unless said 
maker qualifies the usage of such terms so that consumers are not suggested to 
be purchasing authentic Indian-made products.  Native American Arts, Inc. v. 
The Waldron Corporation, 399 F.3d 871 (7th Cir. 2005). 

16. A substantial portion of the products advertised, marketed, 
offered, displayed for sale and sold by Defendant are in a traditional Indian 
style, composed of Indian motifs and designs. 

17. A portion of the products displayed for sale by Defendant did 
use the unqualified term “Native American”. 

18. The Internet website displays promoting Defendant’s products 
are advertisements and constitute advertising activity.  Such advertising 
contains the use of terms “Native American”, “Indian” and “Authentic Native 
American.” 

19. The catalogues displayed numerous traditional Indian style 
products composed of Indian motifs and designs and labeled “Native 
American Jewelry. 

(SOF 1, Exhibit A). 

Plaintiff fails to meet its burden of demonstrating a prima facie case under the IACA.  

Peter Stone has never marketed its Indian-motif products in a manner that would lead a 
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reasonable person to believe that those products were manufactured by Native Americans.  

Absent evidence of such marketing, Plaintiff has no case.   

Peter Stone draws to the court’s attention the ruling in NAA v. Indio Products, to the 

effect that no purchaser, as a matter of law, could likely be confused to the point of believing that 

a product with the word “Native American” or “Indian” in its name, or in its advertising, must be 

Indian made.  Indio Products at 11-14.  The allegations in Plaintiff’s Complaint in Indio 

Products are virtually identical to those in this case.  (SOF ¶ 1, Exhibit A, SOF ¶  54).  The Indio 

Products court categorically rejected Plaintiff’s attempts to impose statutory liability upon 

anyone selling products with an “unqualified” Indian or Native American motif.  (SOF ¶ 55).  

Plaintiff’s approach in its lawsuits is to assert that, unless an Indian-motif product is marketed 

with a disclaimer that it is not Indian-made, a consumer will confusedly assume that it is Indian-

made.  (SOF ¶ 1, Exhibit A, SOF ¶  54).  The more logical, real-world approach would be that, if 

an Indian-motif product is marketed with positive representations that it is in fact made by a 

Native American, then a consumer will assume that the product is in fact Indian-made.  Indio 

Products at 11-14.  Such representations are made by Plaintiff in its marketing; but there is no 

evidence that Peter Stone ever made any such positive representations. The absence of a 

disclaimer as alleged by Plaintiff is irrelevant.  That is, at some point, a court is entitled to invoke 

“the operative facts of the real world.”  Homeowners Group v. Home Marketing, 931 F.2d 1100, 

1106 (6th Cir. 1991).  In the real world, a court could find no “actual confusion,” and Peter Stone 

urges this court to so rule.  Tana v. Dantanna’s, 611 F.3d 767, 779 (11th Cir. 2010) (court of 

appeals disregarded as inherently incredible an affidavit from a customer as to the alleged 

similarity between the atmosphere in plaintiff’s restaurant and defendant’s restaurant, where the 

court could see for itself that no such similarity existed). 
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Summary judgment is proper here because Plaintiff has failed to provide evidence of 

any violation of the Act.  Plaintiff plead that Peter Stone violated the Act in two generalized 

ways:  (1) that Peter Stone sold goods that look as though they were made in a “traditional 

Indian style” and (2) that Peter Stone made “unqualified” use of the terms “Native 

American” and “Indian”.  (SOF ¶ 1, Exhibit A).  However, Plaintiff has offered no evidence 

of a violation of the IACA. 

The first category of allegations, which asserts that Peter Stone advertised and sold 

goods that used Native American styles or motifs, does not constitute a violation of the Act.  

To accompany these alleged “violations”, Plaintiff alleges nothing specific and simply 

attaches photographs of products which do not depict any misstatements whatsoever.  “The 

IACA does not restrict the design or manufacture of products in traditional or nontraditional 

Indian style or motif.”  Indio Products at 12; Earth Dweller, 2001 WL 910394, *3; Bundy-

Howard, 2002 WL 1488861 (“it seems an extraordinary stretch of the English language to 

urge … that just because a product seems to draw on an Indian motif or design it necessarily 

runs afoul of the Act”).  Plaintiff has not provided any evidence for how the simple 

appearance of Peter Stone’s products constitutes a statement that the products are made by 

Native Americans.  Because the Act does not prohibit the use of Native American styles, 

themes or motifs, the first category of allegations fails to establish a genuine issue for trial. 

The second category of allegations, which states that terms like “Native American” 

and “Indian” were used in connection with goods, likewise does not establish a genuine issue 

for trial.  Plaintiff’s claim that “[a]ny unqualified use of the name Native American or Indian 

… suggests that the product is Indian made and an Indian product under the IACA” (SOF ¶ 1, 

Exhibit A, ¶ 14) is simply false in the context of civil litigation.  “There are many possible 
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ways to use the words ‘Indian’ or ‘Native American’ or the name of a tribe in connection 

with the sale of artwork or jewelry that would not falsely mislead the consumer into 

believing that the merchandise was necessarily Indian-Made.”  NAA v. Waldron, 2004 WL 

1687184, *3 (N.D. Ill.).  Plaintiff’s argument rests upon a federal regulation, 25 C.F.R. § 

309.24.  However, the Seventh Circuit has already rejected this argument, finding that this 

regulation does not “govern in litigation” and should not be understood “as an attempt to tell 

the courts how to decide whether consumers are likely to be confused.”  Waldron, 399 F.3d 

at 874-75.    

Plaintiff has no evidence that any consumer was actually deceived into believing that 

Peter Stone’s products were “produced by or the product of a particular Indian, Indian tribe 

or Indian arts and crafts organization.”  Plaintiff has produced no consumer or survey 

evidence to create a genuine issue of material fact on this issue.  Plaintiff’s subjective beliefs 

are speculative and insufficient to create a fact issue to survive summary judgment.  Indio 

Products, at 11-13; Sparcco v. Lawler, Matuskey, Skelly Engineering, LLP, 60 F.Supp.2d 

247, 254 (S.D.N.Y. 1999) (granting defendant summary judgment in unfair competition suit 

where plaintiff failed to submit any evidence of actual confusion or market surveys). 

Moreover, there is unrefuted evidence that refutes Plaintiff’s claims.  Peter Stone and 

Plaintiff have vastly different customer bases.  Peter Stone is a wholesaler who sells mystical, 

spiritual and cultural jewelry primarily to gift shops and jewelry stores.  (SOF ¶¶ 5-7, 11-13). 

Conversely, Plaintiff purports to be a retailer who sells a wide variety of goods, such as dream 

catchers, medicine wheels, clothing, pottery, music, animal items, and shields for those looking 

to own and use Native American made products.  (SOF ¶¶ 36-38).  One only has to view 

Plaintiff’s (www.catchyourdreams.com) and Peter Stone’s (www.peterstone.com) websites to see 
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that they are not competitors.  (SOF ¶¶ 9, 60).  There is no evidence that anyone purchasing from 

Peter Stone was looking to purchase Native American made products.  Peter Stone displayed in 

its marketing communications, including on its website, that all of its products are made in 

Thailand.  (SOF ¶ 9).  Also featured on its website was a picture of the Peter Stone Thailand 

factory where all of Peter Stone’s products are made, with pictures of its Thai (and not Native 

American) factory workers.  (SOF ¶ 9).   

All of Peter Stone’s products that are shipped to the United States have a sticker on the 

package conspicuously disclosing “MADE IN THAILAND”.  Peter Stone jewelry is put on 

jewelry display cards for hanging in displays and putting in display cases. On the back of these 

display cards is stamped: MADE IN THAILAND.  These are sent inside a plastic bag packaged 

individually with the same stickers they arrived in the United States that state MADE IN 

THAILAND.  Peter Stone’s rings also have tags that are put on each piece that also say MADE 

IN THAILAND. The stickers are always in place when shipped to Peter Stone’s customers.  

Peter Stone’s bracelets also have stickers on the outside of the bags they are shipped to the 

customers as well in most cases a sticker that MADE IN THAILAND that is attached to the 

pieces.  (SOF ¶¶ 28-31).   

Moreover, Peter Stone sold the Wolfwalker Collection from 2006 to 2013.  At no time 

did anyone ever raise any complaint or concern with Peter Stone as to the manner in which the 

Wolfwalker Collection was advertised, promoted and sold that collection.  No one, including any 

customer, buyer, catalog holder or consumer ever expressed any confusion to Peter Stone as to 

how the Wolfwalker Collection was advertised, promoted and sold.  No one ever returned any 

jewelry from the Wolfwalker Collection based on it not being Native American made.  (SOF ¶¶ 

32-34).   
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B. The IACA Is Unconstitutional On Its Face Because Its Terms Are 
Impermissibly Vague 

“It is a basic principle of due process that an enactment is void for vagueness it is 

prohibitions are not clearly defined.”  Grayned v. City of Rockford, 408 U.S. 104 (1972); 28 

U.S.C. § 2403(a).  A statute which is vaguely worded may trap innocent parties by not providing 

fair notice of what is prohibited, and allow enforcement officials to defer to their own standards 

of what constitutes a violation.  DA Mortg., Inc. v. City of Miami Beach, 486 F.3d 1254, 1270-71 

(11th Cir.2007).  In this case, the terms of the IACA, including the phrases “falsely suggests” 

and “Indian product,” are unconstitutionally vague because they provide no clear standards 

which would allow an individual to determine what conduct is prohibited.  Grayned 408 U.S. at 

108. 

The traditional test for determining whether a statute or regulation is void on its face is if 

it is so vague that “persons of common intelligence must necessarily guess at its meeting and 

differ as to its application.”  Connally v. Gen. Const. Co., 269 U.S. 385, 391 (1926).  This is test 

essentially two-fold:  (1) the law must give persons of ordinary intelligence a reasonable 

opportunity to know what is prohibited, and (2) the law must contain “explicit standards” to 

avoid “arbitrary and discriminatory enforcement.”  Grayned, 408 U.S. at 108-09. 

The IACA provides, inter alia, for a “[c]ause of action for misrepresentation of Indian 

produced goods.”  25 U.S.C. § 305e.  The Act states: 

A person specified in subsection (c) of this section may, in a civil action in a court 
of competent jurisdiction, bring an action against a person who directly or 
indirectly, offers or displays for sale or sells a good, with or without a 
Government trademark, in a manner that falsely suggests it is Indian produced, an 
Indian product, or the product of a particular Indian or Indian tribe or Indian 
arts and crafts organization ...  

Case: 1:08-cv-03908 Document #: 267 Filed: 12/01/14 Page 9 of 16 PageID #:5814



10 

25 U.S.C. § 305e (emphasis added).  In creating the IACA, Congress explicitly conferred upon 

the Secretary of the Interior the ability to define the meaning of “Indian product.”  25 U.S.C. § 

305e(a)(2).  Yet, the regulations have served as little guidance in deciphering the meaning of this 

impermissibly vague term.  25 C.F.R. § 309.2(d)(1) defines “Indian product” as, “[i]n general ... 

any art or craft product made by an Indian.”  An Indian product must be a product in which the 

Indian has provided the labor necessary to implement artistic design through a “substantial 

transformation of materials”; it does not include “[a] product in the style of an Indian art or craft 

product that is assembled from a kit;” or “[a] product in the style of an Indian art or craft product 

originating from a commercial product, without substantial transformation provided by Indian 

artistic or craft work labor ...”.  25 C.F.R. § 309.2(d)(1), (3)(iii), (iv). 

Nothing in the IACA gives the Secretary of the Interior the power to define any other 

portions of the statute.  See 25 U.S.C. § 305e.  Thus, according to the plain language of the 

IACA and the regulations, an individual can violate the statute and be subjected to criminal 

liability for falsely suggesting that a product is made by an Indian; yet, how is one to determine 

what it means to be “Indian made,” 25 U.S.C. § 305e, if the only guidance is that the product be 

“substantial[ly] transform[ed]”  25 C.F.R. § 309.2(d)?  Furthermore, the statute provides no 

notice as to what it means to “falsely suggest,” 25 U.S.C. § 305e, and therefore, forces 

individuals to guess at its meaning -- a clear violation of the principles of due process.  Grayned, 

408 U.S. at 108. 

Here, the facts and relevant testimony in this case provide a prime example of how the 

IACA fails to provide clear guidance or explicit standards for what it means to “falsely suggest” 

that an item is “Indian made” and the uncertainly which may arise when individuals are forced to 

guess at the meaning.  Even Matt Mullen, Plaintiff’s President, who has filed over 120 suits 
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under this statute all over the country, appears not to understand the meaning of “Indian made.”  

Originally, Mr. Mullen testified that “the manufacturing process” determines whether the 

product is Indian made.  (SOF ¶ 65).  However, he later testified that “made” means, “put 

together.”  (SOF ¶ 65).  He concedes that he may have even sold products with tags on them to 

indicate that the products were “made in China” because components of that product were not 

Native American-made.  (SOF ¶ 65).  When asked by this Court at what point in the 

manufacturing process a knife entirely made in China because an “Indian knife,” Mr. Mullen 

simply stated:  “I think it becomes an Indian knife after the Indian makes it.”  (SOF ¶ 65).  This 

certainly begs the question.  If Mr. Mullen, a self-acclaimed Native American artisan, cannot 

provide a coherent explanation for what it means to be “Indian made,” or at what point a knife or 

a harmonica, for example, has undergone a sufficient “substantial transformation,” one cannot 

expect an average person or common intelligence to know what is prohibited.  Grayned, 408 

U.S. at 108-09.  This certainly is not the type of “explicit standard” that the Supreme Court had 

in mind.  Id.  Accordingly, this Court should find the IACA unconstitutionally vague. 

Further, as discussed above, there is nothing in the statute to clarify what it means to 

“falsely suggest” that an item is “Indian made.”  25 U.S.C. § 305e (emphasis added).  The 

regulation contained in 25 C.F.R. § 309.3(a) does not clarify this impermissibly vague language 

of the IACA because it has no application to this case.  Therefore, there is nothing to put 

individuals on notice of what is prohibited.  DA Mortg., Inc., 486 F.3d at 1270-71; Grayned, 408 

U.S. at 108-09.  While “falsely suggests” could mean that the seller must affirmatively state that 

the product is made by a Native American artisan when in fact it is not, on the other end of the 

spectrum, Plaintiff has opined that a vast number of items are “inherently Native American” and, 

by their nature, suggest that they are Indian made such as the color and/or material of the 
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product.  For example, Mr. Mullen explained that he believed that a knife could be an inherently 

Native American product because Native Americans made knives, and in fact, the word “knife” 

even without anything more, could be inherently Native American.  (SOF ¶ 68).  Again, when 

discussing why he believes that a clearly-labeled “replica” item falsely suggests that it is Indian 

made, Mr. Mullen claims that the reason is simply “the inherently Native American product itself 

...”.  (SOF ¶ 68).  While Mr. Mullen is by no means qualified to interpret the IACA, the 

possibility of this absurd result only demonstrates the confusion which may arise when 

attempting to decipher what it means to “falsely suggest.” 

Plaintiff relies on a regulation interpreting “the unqualified use of the term ‘Indian’ ... to 

mean ... that the product is an Indian product,” 25 C.F.R. § 309.24(a)(2).  (SOF Exhibit A ¶¶ 14, 

17).  Yet, that section governing the interpretations of statements and providing a standard for 

referring complaints, has no bearing on whether “misrepresentation” has occurred, and likewise, 

no bearing on whether a seller has “falsely suggested” an item was Indian made.  See 25 U.S.C. § 

305(e). 

Under the IACA, Congress clearly envisioned, indeed expressly authorized, that the 

Secretary of the Interior define the term “Indian product;” however, that narrow delegation does 

not empower the Indian Arts and Crafts Board, a small office within the Department of the 

Interior, to also determine what “suggest[ions]” convey the impression that a work is such a 

product.  See Adams Fruit Co., Inc. v. Barrett, 494 U.S. 638, 650 (1990) (“Although agency 

determinations within the scope of delegated authority are entitled to deference, it is fundamental 

‘that an agency may not bootstrap itself into an area in which it has no jurisdiction’”, quoting 

Federal Maritime Comm’n v. Seatrain Lines, Inc., 411 U.S. 726, 745, 93 S.Ct. 1773, 1785 

(1985); Waldron, 399 F.3d at 874 (“There is no indication that Congress delegated to the 
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Department authority to determine what constitutes sufficient proof of false advertising.”).  

Nothing in the IACA gives the Indian Arts and Crafts Board the authority to determine what it 

means to “falsely suggest” that a product is Indian made, and therefore, this regulation has no 

bearing on the question of what such a phrase actually means to a person of ordinary 

intelligence. 

Without adequate authorized guidance, individuals are necessarily left to guess at what it 

means to “falsely suggest” that something is an “Indian product.”  The IACA and the relevant 

authorized regulations provide no clear standards which would allow an individual to determine 

what conduct is prohibited.  See Grayned, 408 U.S. at 108.  As a result, the IACA is 

impermissibly vague and an unconstitutional violation of the principles of due process. 

C. Plaintiff’s Claims Are Barred By Laches 

The defense of laches is an equitable doctrine concerned principally with the fairness of 

permitting a claim to be enforced.  Zelazny v. Lyng, 853 F.2d 540 (7th Cir. 1988); “It is unlike 

[statute of] limitation[s], which is based merely on time.  Rather, laches is based upon changes of 

conditions or relationships involved with the claim.”  Lingenfelter v. Keystone Consolidated 

Indus., 691 F.2d 339, 340 (7th Cir. 1982).  Laches consists of two elements:  (1) a lack of 

diligence by the plaintiff, and (2) prejudice resulting from the delay.  Under this two-prong 

approach, the plaintiff bears the burden of explaining his delay in bringing suit.  “If the delay is 

inexcusable, then the defendant must show prejudice.”  A district court may grant summary 

judgment on the basis of laches where “the facts necessary for determining whether the 

defendant suffered material prejudice are not genuinely disputed.”  Smith v. Caterpillar, Inc., 

338 F.3d 730, 733 (7th Cir. 2003). 
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Plaintiff became aware of Peter Stone selling its Wolfwalker Collection in late 2006, 

early 2007, when it received promotional material.  (SOF ¶ 69).  Plaintiff first accessed Peter 

Stone’s website on January 13, 2007.  (SOF ¶ 70).   

Matthew Mullen of Native American Arts purchased 6 jewelry pieces from Peter 

Stone’s Wolfwalker Collection on January 13, 2007.  Upon receiving the jewelry items from 

the Wolfwalker Collection, Mullen inspected each of the items. It was readily apparent to him 

that the items were mass produced. Each of the 6 items were of decidedly lower quality than the 

hand-made Native American jewelry which NAA sells in its store and on its website. The bag for 

each of the 6 jewelry items contained a sticker bearing the phrase “Made in Thailand.”  When it 

received the products in January 2007, Plaintiff inspected each of the items, saw that they were 

of a lower quality than hand-made Native American jewelry which Plaintiff sold, and saw on the 

bag of each of the pieces from Peter Stone a sticker bearing the phrase “Made in Thailand”.  

Plaintiff knew at that time that these pieces were not made by a Native American.  Mullen 

purchased the following seven jewelry pieces from Peter Stone’s Wolfwalker collection in June 

2008.  Some of the products were provided in bags containing a sticker stating “Made in 

Thailand”, while other were provided in a plastic bag containing a sticker with the phrase 

“Handcrafted in Thailand.”  When he received the goods in January 2007 and June 2008, Mullen 

had no doubt that each item in the Wolfwalker Collection was neither Indian Produced, an Indian 

Product nor the Product of a particular Indian.  (SOF ¶¶ 70-75).  

Plaintiff knew at that time that these pieces were not made by a Native American.  

However, Plaintiff waited until July 9, 2008 to file this lawsuit.  Peter Stone was prejudiced by 

the delay because it would have changed the manner in which it marketed the Wolfwalker 
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Collection earlier had Plaintiff notified Peter Stone of its claim earlier.  As a result, Plaintiff 

failed to mitigate its damages.  

D. Plaintiff Failed To Mitigate Its Alleged Damages 

The avoidable consequences doctrine is a principle of tort law that encourages tort 

victims to act reasonably to reduce the deleterious effects of the tort, since the victim is usually 

in the best position to take ameliorative measures.  The doctrine (sometimes called the duty to 

mitigate damages) does this by denying recovery for the losses which are shown to have resulted 

from the plaintiff’s failure to use reasonable efforts to avoid or prevent harm.  Savino v. C.P. 

Hall Co., 199 F.3d 925 (7th Cir. 1999); Outboard Marine Corp. v. Babcock Indus., Inc., 106 F.3d 

182, 184 (7th Cir. 1997) (noting that the avoidable consequences doctrine corresponds to 

mitigation of damages in contract law).  As discussed above, Plaintiff did not diligently pursue 

this claim or timely advise Peter Stone of its alleged violation of the IACA.  Plaintiff thus had a 

duty to mitigate its damages. 

E. Plaintiff’s Damages Calculation Is Faulty 

Plaintiff seeks statutory damages of $14,235,000 in damages in this case.  This amount is 

broken down by 13 products that Plaintiff asserts violate the statute for 1,095 days at $1,000 per 

product per day.  (SOF ¶ 64).   Plaintiff is not entitled to “per product” damages.  Plaintiff’s 

argument was rejected more than ten years ago in another Plaintiff case which held that the IACA 

only provides statutory damages of $1,000 per day, not $1,000 per product and per day.  NAA v. 

Waldron, 2003 U. S. Dist. LEXIS 20056, *4-9 (N.D. Ill., Nov. 6, 2003), aff’d 399 F.3d 871 (7th Cir. 

2005) (holding Plaintiff is not entitled to damages of $1,000 per day for each “product” or “good”); 

25 U.S.C. § 305e(a)(2)(B) (“not less than $1,000 for each day on which the offer or display for sale 

or sale continues”). 
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IV. CONCLUSION 

WHEREFORE, Defendant, Peter Stone Co., U.S.A., Inc. respectfully requests that this 

Court enter summary judgment in its favor. 

PETER STONE CO., U.S.A., INC. 
 
 
By: /s/James K. Borcia     

One of Its Attorneys 
 
James K. Borcia (jborcia@tresslerllp.com) 
TRESSLER LLP 
233 South Wacker Drive, 22nd Floor 
Chicago, IL 60606-6399 
(312) 627-4000 
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