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I. INTRODUCTION 

NAA filed this lawsuit against Peter Stone on July 9, 2008.  The Complaint seeks relief 

under the Indian Arts and Crafts Act, 25 U.S.C. § 305e(a) (the “IACA”).  On May 28, 2009 Peter 

Stone filed its Answer to NAA’s Complaint, denying all of the material allegations therein and 

pleading a number of affirmative defenses, including that NAA lacks standing.  (ECF 47).     

NAA alleges that Peter Stone violated the IACA by selling goods in a manner that “falsely 

suggested” that such goods were “Indian products, Indian produced or the product of a particular 

Indian or Indian tribe”.1  Peter Stone is entitled to summary judgment because NAA lacks standing 

to recover any damages against Peter Stone. 

During the time period 1998 until 2009, NAA filed more than 120 lawsuits against 

companies for alleged violations of the IACA.  NAA’s scheme2 was as follows:  NAA would 

troll the Internet looking for companies to sue, purchase a product from a company not knowing 

NAA’s motives, afterward NAA would file suit against the company, threaten the company’s 

continued existence with claims for tens of millions of dollars in damages, and then enter into a 

confidential settlement agreement with that company, usually with the company’s insurance 

carrier, for a small fraction of the damages alleged.  Many of the other lawsuits filed by NAA 

                                                           
1 NAA seeks more than $15 million in damages in this case.  This amount is broken down as follows:  statutory 
damages $14,235,000; other damages $5,000; costs of products purchase $568, and attorneys’ fees and costs 
$300,000-$400,000.  In addition, NAA maintains that it has suffered injuries from Peter Stone’s conduct of offering, 
displaying for sale and selling competitive violative Indian products in competition with NAA’s authentic Indian 
products including, but not limited to, NAA lost sales as a direct and indirect result of Peter Stone’s offer, display 
and sale of Indian-style products similar to those offered, displayed and sold by NAA through similar mediums and 
markets; Peter Stone’s imitation products drove down prices of authentic Indian products, forcing NAA to offer its 
authentic products at lower prices; that NAA has suffered a loss of goodwill and reputation because of Peter Stone’s 
counterfeit product; that Peter Stone’s had a gross profit on the products at issue; and that NAA was injured by its 
own purchase of counterfeit Indian products from Peter Stone.  (Statement of Facts (“SOF”) ¶ 79).   
 
2 NAA lawsuit business has been referred to as a “cottage industry”.  Mem. Opinion and Order at 1, Native 
American Arts v. Maria V. Jucius d/b/a Mia’s Wish, No. 03-8756 (N.D. Ill., Apr. 19, 2005) (NAA is “engaged [ ] in 
a cottage industry of suing those it believes are distributing goods that falsely suggest that they are Indian-
produced.”).   

Case: 1:08-cv-03908 Document #: 250 Filed: 10/29/14 Page 7 of 34 PageID #:4326



 2

and pending during the 2006-2009 time period were filed against companies who, like Peter 

Stone, sold Native American themed jewelry.   

NAA’s legal extortion business effectively came to an end on October 7, 2011 when 

Judge Kocoras found that NAA lacked standing to pursue claims under the IACA.  Although 

NAA appealed that decision, the appeal was dismissed and the Indio decision is now a final 

unappealable judgment on the merits.  Other than this case, there are no other pending lawsuits 

filed by NAA. 

NAA lost the Indio and Waldron cases, and settled the remaining cases.  The allegations 

in these cases were nearly identical to those NAA alleged in this case.  NAA’s primary 

complaint against Indio concerned Indio’s sale of a Native American themed bracelet to which 

NAA sold a substantially similar bracelet.  NAA merely cut and pasted Peter Stone’s name and 

items from the Wolfwalker collection into this lawsuit. 

II. FACTS 

A. Peter Stone 

Peter Koslowski formed and incorporated Peter Stone Co., U.S.A., Inc. (“Peter Stone”) in 

the State of Florida in July 1994.  Peter Stone was reincorporated in the State of Delaware in 

September 2010.  During the time period 1994 until 1995, Peter Stone did business out of an 

office in Tequesta, Florida.  During the time period 1995 until 2001, Peter Stone did business out  

offices in Ocean City and Berlin, Maryland.   From 2001 until the Fall of 2013 Peter Stone did 

business out of its warehouse and office at 7 N. Williams Street, Selbyville, Delaware.  Sine that 

time Peter Stone has done business out of its office at 5 Walnut Street, Selbyville, Delaware.  

During the time period 2006 to 2009 Peter Stone had anywhere from 8 to 23 employees.  (SOF 

¶¶ 1, 2 and 7).    
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Koslowski also owns, in whole or in part, other jewelry businesses.  During the time 

period 2006 to 2009 he owned Peter Stone Co., Ltd. (“Peter Stone Thailand”), a Thailand 

business; Peter Stone Jewellery Canada, a Canadian company; Peter Stone Jewellery UK, a 

British company; Peter Stone Jewellery Ireland, an Irish company and Peter Stone Jewellery 

Australia, an Australian business.  (SOF ¶ 4).  

Peter Stone is a wholesale jewelry company.  Peter Stone’s primary business has always 

been selling to independent wholesalers, distributors, resellers and retailers.  Peter Stone’s 

primary customers are gift shops.  Peter Stone’s customers also include jewelry stores and others 

who resell jewelry.   (SOF ¶ 8). 

Peter Stone Thailand has a factory in Thailand that makes jewelry for the Peter Stone 

related companies.  Peter Stone has never manufactured jewelry.  During the time period 2006 to 

2009, with the exception of chains that it buys from a company in Colorado, all of the jewelry 

sold by Peter Stone is made by Peter Stone Thailand.  (SOF ¶¶ 5-6). 

Approximately 98% of Peter Stone’s sales are to wholesalers, distributors, resellers and 

retailers.  Less than 2% of Peter Stone’s sales are made to end users.    (SOF ¶ 9). 

 During the time period 2006 to 2009 Peter Stone never had a retail store.  Peter Stone’s 

primary method of promotion of its products is through catalogs that it distributes to its 

customers and prospective customers.  During the time period 2006 to 2009 Peter Stone’s 

catalogs were sent to its customers and upon request to its prospective customers.  Peter Stone 

has never had a slogan.  (SOF ¶¶ 10-11, 15). 

Between 2006 to 2009 Peter Stone did little advertising.  Occasionally Peter Stone would 

advertise in trade magazines, such as New Age Retailer.  During that time period Peter Stone did 
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not advertise in telephone directories, such as the Yellow Pages or in newspapers.  Peter Stone 

never directed any advertising specifically toward Illinois or anyone in Illinois.  (SOF ¶ 12). 

Peter Stone from time to time attends trade shows to promote its products.  Peter Stone 

never attended any trade shows in Illinois during the time period 2006 to 2009 after September 

2006.  (SOF ¶ 13). 

Peter Stone’s products are also promoted through a website, www.peterstone.com.  Peter 

Stone’s products can be purchased through this website.  (SOF ¶ 14). 

During the time period 2006 to 2009 Peter Stone’s total sales were $9,986,088.23.  

Between 2006 to 2009 Peter Stone’s primary method of selling its products (more than 70%) was 

by telephone orders.  Mail orders, by fax, email or regular mail, were the next primary method of 

sales during that time period.  Between 2006 to 2009 Internet sales were a very small percentage 

(less than 1%) of Peter Stone’s sales.  (SOF ¶¶ 16-17). 

Peter Stone never had any presence in Illinois.  Peter Stone has never had any office, 

employee or sales representative in Illinois.   (SOF ¶ 18).   

Peter Stone sells to customers primarily in the United States but also sells to customers 

outside the United States.  A very small percentage of Peter Stones customers (less than 4%) are 

from Illinois.  A small very amount of Peter Stone’s revenues (less than 2%) come from Illinois.  

The vast majority of Peter Stone’s sales are in the New England and Mid-Atlantic states.  (SOF ¶ 

19). 

Peter Stone distributes a wide variety of different types of jewelry, primarily spiritual, 

metaphysical, and cultural jewelry, primarily Celtic and New Age jewelry.  Peter Stone sells 

jewelry made by numerous different designers.  Peter Stone sold a total of more than 5,000 

different pieces of jewelry in total for all of its various collections during the 2006 to 2009 time 
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period.  Peter Stone is a unique company that sells unique products.  Peter Stone has few 

competitors.  Its competitors are Boma, Blake Brothers and Nirvana.  Peter Stone does not and 

has never competed with companies who sell products made by Native Americans, such as 

NAA.  (SOF ¶¶ 20, 30). 

Peter Stone has never sold Native American themed items such as dream catchers, rugs, 

or pottery.  In 2006 Peter Stone began selling Native American themed jewelry designed by 

Wendy Whiteman (“Whiteman”).  These were all original designs by Whiteman.  Whiteman 

called her jewelry collection “Wolfwalker”.  The Wolfwalker Collection was licensed by 

Whiteman exclusively to Peter Stone.  Peter Stone sold 35 separate items in the Wolfwalker 

Collection.  The prices for the jewelry items in the Wolfwalker Collection sold by Peter Stone 

ranged from $12.97 to $219.97.  Most of these items sold for less than $40, with many selling in 

the $10 to $20 range.  (SOF ¶¶ 26-29). 

A very small amount and percentage of Peter Stone’s sales came from the Wolfwalker 

Collection.  Peter Stone’s total sales of the Wolfwalker Collection during the 2006 to 2009 time 

period was $27,905.09.  During the time period 2006-2009, only .002794 (less than .2%) of Peter 

Stone’s sales came from the Wolfwalker Collection.  As a result of the low amount of sales from 

the Wolfwalker Collection, Peter Stone discontinued selling this product line in September 2013.  

(SOF ¶¶ 32-34). 

B. NAA 

NAA is a retailer that sells to end users.  NAA began in business in 1996.  NAA sells 

exclusively Native American made products.  During the time period 2006-2009 NAA sold its 

products through its retail store in Tinley Park, Illinois and through its website.  NAA’s other 

retail location was Golf Mill in Niles, Illinois, which closed around 2007.  (SOF ¶¶ 39, 42). 
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NAA does not know when it learned of Peter Stone.  NAA has never spoken with 

anyone from Peter Stone.  (SOF ¶¶ 43-44). 

NAA purchased products from Peter Stone not to resell or use, but to look at their 

craftsmanship, the packaging to help NAA with its own business, and to create similar or 

other types of products.  NAA does not know the other products Peter Stone sells.  (SOF ¶¶ 

45-46). 

NAA did not know that it had a claim against Peter Stone until shortly before it filed 

this lawsuit in July 2008.  NAA does not know of any sales that were directed from NAA to 

Peter Stone.  Many individuals and companies like NAA sell only Native American made 

products.  (SOF ¶¶ 47-50). 

NAA knows none of Peter Stone’s customers.  NAA does not know if the sales 

made by Peter Stone would have gone to NAA or other companies who sell Native American 

made products.  NAA did not distribute catalogs for its products during the 2006-2009 time 

period.  (SOF ¶¶ 51-53). 

None of NAA’s products were lowered in price as a result of any of Peter Stone’s 

actions.  NAA does not know if Peter Stone is one of its competitors in jewelry. (SOF ¶¶ 54-

56).  

NAA does not know how many lawsuits it has filed.  NAA has sued other companies 

who sell jewelry, including Trisha Waldron.  NAA has filed more than 120 lawsuits between 

1998 and 2012 under the IACA.  NAA’s lawsuit strategy is to do a buy of a product of a 

company it wants to sue, and then uses that buy to support its lawsuit.  Only one of NAA’s 

cases went to trial, with the verdict against NAA affirmed on appeal.  NAA v. Waldron Corp., 

399 F.3d 871 (7th Cir. 2005).  (SOF ¶¶ 65-66, 75). 
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Prior to filing this lawsuit NAA did no investigation with consumers as to what they 

believed when they saw the Peter Stone products at issue in this case.  NAA never employed 

the services of an economics/marketing expert to perform a market share analysis.  After 

reviewing Peter Stone’s customer list NAA could not identify any of those companies who 

were NAA’s customers.  NAA does not know if any of Peter Stone’s customers cared one 

way or the other if the products they were purchasing from Peter Stone were made by a 

Native American.  Even if Peter Stone’s customers would have purchased from a company 

selling Native American made products instead of Peter Stone, NAA does not know if the 

customer would have purchased from another company selling Native American made 

products, and not NAA.  (SOF ¶¶ 59-61, 77-78).   

NAA has filed numerous other lawsuits involving the sale of Native American 

themed jewelry.  NAA filed a lawsuit against Indio Products, Inc. (“Indio”) that is 

substantially similar to NAA’s allegations filed against Peter Stone in this case.  Indio filed a 

motion for summary judgment arguing that NAA had no standing to file the lawsuit.  The 

court granted Indio’s motion for summary judgment on grounds that NAA had no standing to 

file the lawsuit.  NAA appealed the Indio court’s decision, but later that appeal was 

dismissed.  (SOF ¶¶ 67-71).   

III.  ARGUMENT 

A. Summary Judgment Standards 

Summary judgment is not a disfavored procedural shortcut, but rather is an integral part 

of the federal rules as a whole, which are designed to secure the just, speedy and inexpensive 

determination of every action.  Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).  When, such 

as here, the non-moving party bears the burden of proving its claim, the moving party can meet 
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its burden by pointing out the absence of evidence from the non-moving party.  The moving 

party need not disprove the other party’s case.  Celotex, 477 U.S. at 325.  Thus, “summary 

judgment for a defendant is appropriate when the plaintiff fails to make a showing sufficient to 

establish the existence of an element essential to its case, and on which it will bear the burden of 

proof at trial.”  Cleveland v. Policy Mgmt Sys. Corp., 526 U.S. 795, 805-06 (1999).   

In responding to a summary judgment motion, the nonmovant must produce admissible 

evidence of specific facts which create a genuine issue for trial.  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242 (1986); Meyer Intellectual Prop. Ltd. v. Bodum, Inc., 674 F.Supp.2d 1015, 1016 

(N.D. Ill. 2009).  Mere allegations and speculation are not sufficient to create a factual dispute 

for summary judgment purposes.  Witherow v. Paff, 52 F.3d 264, 266 (9th Cir. 1995).  Vague and 

conclusory allegations are not enough to sustain a plaintiff's burden at summary judgment.  

Lewis v. Mills, 677 F.3d 324, 332 (7th Cir. 2012).  Also, the mere existence of a scintilla of 

evidence in support of the plaintiff's position will be insufficient; there must be evidence on 

which the jury could reasonably find for the [nonmoving party]." Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 252 (1986).  Although the non-movant is entitled to the benefit of reasonable 

inferences, “[i]nferences cannot be drawn from thin air; they must be based on evidence which, 

if believed, would be sufficient to support a judgment for the non-moving party.”  AIG v. 

American Int’l Bank, 926 F.2d 829, 836-37 (9th Cir. 1991).  The mere suggestion of a possibility 

cannot defeat summary judgment.  Cooney v. Casady, 735 F.3d 514, 519 (7th Cir. 2013).  Also, 

the fact that some evidence in support of the non-moving party’s position exists “however, will 

not be sufficient for denial of a motion for summary judgment; there must be enough evidence to 

enable a jury reasonably to find for the nonmoving party on that issue.”  Tenneco Auto. 

Operating Co. v. Visteon Corp., 375 F.Supp.2d 375, 380 (D. Del. 2005).  The court should not 
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strain to find issues of material fact when there are none.  Sec’y of Labor, U.S. v. Lauritzen, 835 

F.2d 1529, 1534 (7th Cir. 1987).  Indeed, “[o]ne of the principal purposes of the summary 

judgment rule is to isolate and dispose of factually unsupported claims”.  Celotex, 477 U.S. at 

324. 

B. The Indian Arts And Crafts Act 

The IACA was passed by Congress and signed into law in the midst of the Depression in 

1935.  It was a criminal statute and prohibited the display, offer or sale of goods “in a manner 

that falsely suggests” they were made by an Indian. 28 U.S.C. § 305e.  The IACA was amended 

in 1990, to provide for a private right of action, and in 2000, to give a private right of action, its 

purpose was laudable.  Senator John McCain, in urging its adoption said: “Many Indian artisans 

depend on the sale of their works as their sole source of income or as a supplement to food 

stamps or AFDC.” 136 Cong Rec. S 18246 (p. 140, October 25, 1990). Surely neither he nor 

other members of Congress could foresee how the IACA would come to be abused.  Yet, with its 

more than 120 lawsuits, NAA has made a mockery of the IACA’s worthy purpose.3 

The IACA authorizes an Indian tribe, an individual member of the tribe, or an “Indian 

arts and crafts organization,” with standing to do so, to bring a civil action against a person who 

offers or displays a good for sale in a manner that “falsely suggests” it is “Indian produced, an 

Indian product, or the product of a particular Indian or Indian tribe or Indian arts and crafts 

organization.”  25 U.S.C. § 305e.  Under the IACA, as a civil remedy, the IACA provides that a 

proper plaintiff with standing may: 

(1) obtain injunctive relief or other equitable relief; and 

(2) recover the greater of –  

(A) treble damages; or 

                                                           
3 See, e.g., Robert K. Merton, "The Unanticipated Consequences of Purposive Social Action" (1936). 
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(B) in the case of each aggrieved individual Indian, Indian tribe, or Indian arts 
and crafts organization, not less than $1,000 for each day on which the 
offer or display for sale or sale continues. 

25 U.S.C. § 305e(a) (emphasis added).  Consistent with Article III, a party cannot recover 

damages under the IACA unless it has suffered injury in fact which entitles it to seek treble 

damages under Subsection A, but cannot claim the penalties under Subsection (B) unless it is 

also “aggrieved.” 

C. Standing 

Article III of the United States Constitution limits the power of federal courts to 

adjudicating actual “cases” and “controversies.”  U.S. Const. Art. III, § 2, cl. 1.  The most 

significant case-or-controversy doctrine is the requirement of standing.  Georgia State 

Conference of NAACP Branches v. Cox, 183 F.3d 1259, 1262 (11th Cir. 1999).  The party 

invoking federal jurisdiction – here, NAA – bears the burden of establishing the elements of 

constitutional standing.  FW/PBS, Inc. v. Dallas, 493 U.S. 215, 231 (1990); Underwriters Lab., 

Inc. v. Hydrofilm L.P., 2006 U.S. Dist. LEXIS 63545, at *5 (N.D. Ill. Aug. 23, 2006).  The 

question of standing may be raised at any time, as it goes to the issue of the court’s jurisdiction.  

Pucket, 526 F.3d at 1156.  Summary judgment is a proper procedure for raising lack of standing.  

Wilderness Soc. v. Griles, 824 F.2d 4 (D.C. Cir. 1987).  When standing is raised at the summary 

judgment stage, the plaintiff can no longer rest on “mere allegations” from the complaint.  Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).  Instead, plaintiff “must set forth by affidavit 

or other evidence specific facts which for purposes of the summary judgment motion will be 

taken to be true.” Id.; Markadonatos v. Woodbridge, 760 F.3d 545, 558 (7th Cir. 2014).  The 

irreducible constitutional minimum of standing contains three elements.  Id.   

Article III standing – that is, the existence of a real “case or controversy” as required by 

Article III of the U.S. Constitution – requires that a plaintiff produce evidence that: 
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(1) plaintiff has itself suffered an actual or threatened injury caused by defendant’s 
illegal conduct, an injury that is (a) concrete and particularized and (b) actual or 
imminent, not conjectural or hypothetical, 

(2)   plaintiff’s injury is fairly traceable to defendant’s conduct, and 

(3)   plaintiff’s injury is likely to be redressed by a favorable decision.  

Lujan, 504 U.S. at 560-61; Pucket v. Hot Springs School District, 526 F.3d 1151, 1157 (8th Cir. 

2008).  Article III standing must be proven separate and apart from the IACA’s statutory scheme.  

Native Am. Arts, Inc. v. Specialty Merch. Corp., 451 F.Supp.2d 1080, 1083 (C.D. Cal. 2006) 

(stating “it could be tempting, as a plaintiff, to believe that one need not be prepared to prove any 

actual damages in order to recover under the IACA. . . . [however] Article III of the United 

States Constitution requires proof of such damages in order to have access to the federal courts”).  

Standing is not “an ingenious academic exercise in the conceivable,” U.S. v. Students 

Challenging Regulatory Agency Procedures, 412 U. S. 688 (1973).  NAA has not and cannot 

show specific, concrete facts demonstrating that Peter Stone’s alleged conduct caused any 

demonstrable, particularized injury to NAA.  Merely seeking statutory penalties does not create 

an injury in fact.  Vermont Agency of Nat’l Resources v. U.S. ex rel Stevens, 529 U.S. 765, 772 

(2000).  NAA’s alleged injuries are much too attenuated. 

D. NAA Lacks Standing To Bring This Suit 

This Court lacks jurisdiction to hear the claims presented by NAA because NAA lacks 

standing to sue Peter Stone.  NAA cannot establish any injury in fact traceable to conduct of 

Peter Stone, and no action of the Court can redress NAA’s alleged speculative injuries.  First, 

this case is on all fours with a recent decision holding that NAA lacks standing to sue, and 

NAA’s claims are barred as a result of that case by the doctrine of collateral estoppel.  Second, 
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NAA does not qualify as an Indian “Arts and Crafts organization” under 25 U.S.C. § 3054 

because its minimal “arts and crafts” activities are a front for its real business, its “cottage 

industry” of filing lawsuits and terrorizing defendants (and their insurers) by invoking the 

draconian “$1,000 per day” penalty provision of the IACA.  Third, NAA cannot establish any 

injury in fact traceable to conduct of Peter Stone.  Fourth, no action of the Court can redress 

NAA’s alleged speculative injuries.  Finally, NAA’s claims are barred by doctrine of prudential 

standing. 

E. NAA Is Precluded From Trying To Establish Standing  

There are four elements to issue preclusion:  (1) the issue must be the same as the one 

involved in the prior action; (2) the issue must actually have been litigated; (3) the determination 

of the issue must have been necessary to the prior judgment; and (4) the party against whom 

preclusion is invoked must have been present (or properly represented) in the prior action.  

Wash. Group Int’l, Inc. v. Bell, Boyd & Lloyd LLC, 383 F.3d 633, 636 (7th Cir. 2004).  All of 

these elements are met here. 

a. The Standing Issue In This Case Is Substantially Identical To That 
Presented In Indio 

In order to invoke issue preclusion on the issue decided in the prior litigation must be 

substantially identical to the issue in the subsequent action.  Durkin v. Shea & Gold, 92 F.3d 

1510, 1516 (9th Cir. 1996); Perry v. Sheahan, 222 F.3d 309, 318 (7th Cir. 2000) (affirming 

dismissal based on collateral estoppel on standing grounds – finding that the addition of new 

factual allegations in the subsequent lawsuit could not circumvent issue preclusion).  Issues may 

be deemed identical for issue preclusion purposes even though their factual contexts and 

underlying claims differ.  Stenton v. Dist. of Columbia Court of Appeals, 127 F.3d 72, 77 (D.C. 

                                                           
4 The IACA’s definition is mostly circular: “the term “Indian arts and crafts organization” means any legally 
established arts and crafts marketing organization composed of members of Indian tribes.” 25 U.S.C. § 305e(d)(4). 
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Cir. 1997).  The test is whether the same nucleus of operative facts exist.  Valdez v. Kreso, Inc., 

144 F.Supp.2d 663, 667 (N.D. Tex. 2001).  A plaintiff who loses on standing grounds now 

naming new parties to a subsequent lawsuit does not and cannot save its claim.  Neuman v. 

McCoy, 210 Fed.Appx. 542, 2006 U.S. App. LEXIS 31800, *7 (7th Cir. 2006) (“[t]he fact that 

[plaintiff] is now trying to assert those claims against new defendants is of no moment, since the 

Supreme Court has reorganized that issue preclusion may be used offensively against a plaintiff 

who has had one full and fair opportunity to litigate a given claim”); Den Hollander v. Members 

of the Bd. of Regents, 524 Fed.Appx. 727, 2013 U.S. App. LEXIS 7368 *4 (2nd Cir. 2013); 

Wagner v. Michie, 543 Fed.Appx. 753, 2013 U.S. App. LEXIS 21134 (10th Cir. 2013). 

Here the same nucleus of operative facts is presented in this case.  In fact, the allegations 

in Indio are virtually identical to those presented in this case, and are certainly substantially 

similar.  (SOF ¶¶ 67-69). 

b. The Standing Issue Was Actually Litigated 

As demonstrated by the Indio decision, the standing issue was actually litigated.  (SOF ¶ 

69). 

c. The Determination Of The Standing Issue Was Necessary  
To The Indio Judgment  

 
The determination of the standing issue was necessary to the Indio judgment.  In fact, the 

standing issue was the first and primary issue addressed in that decision.  (SOF ¶ 69). 

d. NAA Was A Party To The Indio Case 

NAA was a party to the Indio case.  (SOF ¶ 69). 
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1. NAA Is Not An “Arts And Crafts Organization” Under The 
IACA 

Although NAA alleges in conclusory terms that it is “a wholly Indian owned arts and 

crafts organization … composed of members of the Ho-Chunk Nation …,” it does not qualify as 

such.  There is no case establishing that NAA qualifies as such under the IACA, a burden which 

NAA bears.  Underwriters Lab., 2006 U.S. Dist. LEXIS 63545 at *5.  When one defendant 

challenged NAA’s standing before trial, NAA moved in limine “to bar reference that it is not an 

Indian arts and crafts organization;” “that NAA employs two non-Native Americans;” and that it 

was “not listed in the Indian Arts and Crafts Board directory.” NAA v. Earthdweller, 2002 U.S. 

Dist Lexis 9750, *3 (N.D. Ill. May 31, 2002).  However, in that case the court ruled that the 

defendant there waived lack of standing by not raising it as an affirmative defense. 

Despite NAA’s penchant for self-congratulation and its shameless invocation of the Ho-

Chunk Nation, NAA is in fact a disgrace to the Ho-Chunk Nation. Indeed, upon meeting with a 

delegation of Quichua Indians and being informed of one of NAA’s many lawsuits, the Ho-

Chunk Nation Traditional Court met in formal session and issued an official letter of support for 

the defendant and expressing contempt for NAA.  (SOF ¶ 63). 

It is no wonder that the Ho-Chunk are disgusted by NAA’s shameful self-identification 

with them in its scores of lawsuits, and in portraying itself as an “arts and crafts organization.” 

NAA no more qualifies as an “Indian arts and crafts organization” under the IACA than 

would an Indian casino selling Indian-made souvenirs in its gift shop.  The business of an 

Indian casino is gambling.  NAA’s business is its “cottage industry” of litigation under the IACA 

and it is “mainly concerned with monetary gains.”  NAA’s efforts in marketing supposed 

“Indian-made goods,” are but incidental to its litigation.  Its meager offerings of so-called 

“Native American products” typically mirror its latest suit.  For example, when NAA sued Jewel 
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Foods over the sale Indian-themed air fresheners,5 NAA’s website sprouted a new product 

category: “Air Fresheners” which NAA described improbably as “Collectible Native American 

Indian Made Authentic Merchandise.” See http://gallery.bcentral.com/GID4821921P4880791-

General-Merchandise/Air-resheners/Coming-Soon.Native-American-Indian-Merchandise-

Authentic.aspx. Aside from “Cologne” and “Lotion” (http://gallery.bcentral.com/GID4821921-

SiteMap.aspx), “Porcelain dolls” are another example of an odd “Indian-made” product.  While 

suing sellers of porcelain dolls, NAA offered as “Collectible Native American Indian Made 

Authentic Merchandise,” porcelain dolls including a so-called: “Navajo” “Baby Girl Sucking 

Thumb” (http://gallery.bcentral.com/GID4821921P3104282-Indian-Dolls/By-Tribe/Navajo 

/Native-American-Indian-Porcelain-Doll-Baby-Girl-Sucking-Thumb.aspx.  Porcelain was 

invented in China and came to prominence in Europe and elsewhere where the rare deposits of 

Kaolin clay are found.  See http://www.silk-road.com/artl/porcelain.shtml.  Most importantly, the 

vast majority of NAA’s revenue and likely all of its profit come from its “cottage industry” of 

lawsuits.  In one against J.C. Penney, NAA collected $1,000,000 in settlement.  Flodine v. State 

Farm Insurance Co., 2003 U.S. Dist. LEXIS 4006, at *38, n.9 (N.D. Ill. March 18, 2003).  

Almost all of NAA’s suits settle and the revenue to NAA must be in the millions, dwarfing any 

profits from its sale of goods.   

2. There Is No Evidence That NAA Suffered An Injury In Fact  

NAA has not suffered any injury in this case because it cannot show how Peter Stone’s 

alleged conduct harms NAA.  The “‘injury in fact’ test requires more than an injury to a 

cognizable interest.  It requires that the party seeking review be himself among the injured.” 

Lujan, 504 U.S. at 563.  This Court’s jurisdiction can be invoked only when the plaintiff has 

suffered “some threatened or actual injury resulting from the putatively illegal action.”  Linda 
                                                           
5 NAA v. Jewel Food Stores, Case No. 04 C 277 (N. D. Ill.), Complaint filed January 14, 2004. 
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R.S. v. Richard D., 410 U.S. 614, 617 (1973).  “[A] plaintiff without an injury in fact lacks 

Article III standing, and the federal courts do not have jurisdiction over his or her complaint.” 

Stalley v. Orlando Reg’l Healthcare Sys., 524 F.3d 1229, 1232 (11th Cir. 2008); Abbott v. 

Lockheed Martin Corp., 725 F.3d 803, 808 (7th Cir. 2013). 

This requirement that NAA must shoulder the burden of demonstrating an “injury-in-

fact” is wholly separate from the IACA’s statutory scheme regarding damages: 

it could be tempting, as a plaintiff, to believe that one need not 
be prepared to prove any actual damages in order to recover 
under the IACA.  Here, plaintiff should not be led astray by this 
temptation.  Although [NAA] may not ever be called upon 
under the IACA to prove any actual damages in this action, 
Article III of the United States Constitution requires proof of 
such damages in order to have access to the federal courts to 
establish and collect upon such a claim.  Plaintiff must bear in 
mind that it shoulders the burden of proof on this issue, and this 
Court is required to jealously guard its own jurisdictional 
boundaries. 

Specialty Merchandise, 451 F.Supp.2d at 1083. 

NAA’s alleged “irrevocable injury” can be broken down into four interrelated categories: 

(1) “lost sales as a direct and indirect result of” Peter Stone’s conduct; (2) Peter Stone’s conduct 

“forcing Plaintiff to offer its authentic products at lower prices”; (3) NAA’s “loss of good will or 

reputation because of” Peter Stone’s actions; (4) “advertising injury arising out of [Peter Stone’s] 

(a) “use of another’s advertising idea”; (b) “use of another’s advertising slogan”; and (c) 

“disparagement of [NAA’s] products.”  The “advertising injuries”, alleged purely to try to trigger 

insurance coverage, derive from the idea that, somehow, Peter Stone is a “competitor” of NAA 

and “undermine[d] the market for authentic Indian products.”  NAA cannot present any evidence 

to support these alleged injuries, aside from the say-so and opinions of its President.  Just as in 

Indio and Specialty Merchandise, NAA’s alleged injuries here lack evidentiary support.  NAA 

has failed to conduct an investigation or submit any admissible evidence from which it can be 
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concluded that it has been injured by Peter Stone’s conduct.  Consequently, NAA cannot 

establish injury in fact.   

To be aggrieved NAA must prove that it suffered actual injury as a direct and 

proximate result of Peter Stone’s alleged violation of the IACA.  Specialty Merchandise, 451 

F.Supp.2d at 1083.  Here there is no evidence that NAA suffered any such injury.  There is 

no evidence that NAA lost any sales or lowered its prices as a direct and proximate result of 

Peter Stone’s alleged violation of the IACA.  In Specialty Merchandise, NAA sued a 

California retailer under facts similar to this case, alleging that the retailer violated the IACA 

by selling Native American pottery, sculptures, wind chimes, dolls, figurines, jewelry and 

other decorative items.  The defendant moved to dismiss on standing grounds.  In response, 

NAA argued, similar to what it alleges here, that it “lost sales” and that “defendant’s 

imitation products have driven prices down, forcing [NAA] to offer its authentic products at 

lower prices”.  The court rejected that argument and dismissed the complaint after 

determining that NAA: 

had conducted no investigation from which it could reasonably 
conclude that it has been injured by defendant’s conduct.  In 
fact, [NAA’s counsel] admitted he had spoken to no person who 
could document any actual injury. 

Specialty Merchandise, 451 F.Supp.2d at 1082. 

Similarly, NAA has conducted no such investigation here.  In fact, there is no 

evidence of any injury suffered by NAA resulting from Peter Stone’s alleged violation of the 

IACA.  For example, NAA has no evidence from any customer that had it not purchased the 

subject goods from Peter Stone, it instead would have purchased goods from NAA.  There is 
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also no evidence that NAA lowered the price of any item it sold as a direct and proximate 

result of Peter Stone’s actions.6 

There is no evidence that NAA suffered any specific injuries as a result of Peter Stone’s 

actions.  There is no evidence that NAA has lost any sales, which, given the IACA’s purpose of 

protecting Indian artists from unfair competition, is the only type of cognizable injury recognized 

under the IACA.  H. R. Rep. No. 101-400 (II) (1990), reprinted in 1990 U.S.C.C.A.N. 6391.  In 

fact, the evidence shows that Peter Stone and NAA are not competitors.  Peter Stone and NAA 

serve different markets, have different distribution methods, are primarily engaged in 

different geographic areas and also have vastly different promotional methods.  Tellingly, 

NAA was not even aware of Peter Stone for many years, and cannot even recall how it 

learned of Peter Stone, while Peter Stone had never heard of NAA until being served with 

this lawsuit.  Also, NAA’s litigation related purchase of the subject items from Peter Stone is 

not sufficient to meet Article III’s standing requirements.  NAA v. Contract Specialties, Inc., 

2010 U.S. Dist. LEXIS 7160 (N.D.Ill.); NAA v. J.C. Penney, 5 F.Supp.2d 599 (N.D. Ill. 1998). 

There is no evidence that NAA has been injured, or even if it is has, that its injury is 

fairly traceable to Peter Stone’s offer and sale of the Wolfwalker Collection.  As in Indio, the 

undisputed facts here establish that NAA and Peter Stone maintain different types of businesses 

and primarily serve different markets.  Specifically, Peter Stone sells exclusively jewelry and 

many types of jewelry.  Less than .007% of Peter Stone’s jewelry products during the relevant 

time period had a Native American theme.  Conversely, NAA sold exclusively Native American 

made products, most of them not jewelry.   

                                                           
6 Even if NAA could in fact establish that it lowered its prices, given the number of lawsuits filed by NAA where it 
makes the same allegations against other defendants for similar conduct, it is implausible that NAA could show that 
Indio’s actions were the direct and proximate cause of any such reduction. 
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Peter Stone and NAA have vastly different customer bases.  Peter Stone is a wholesaler 

who sells mystical, spiritual and cultural jewelry primarily to gift shops and jewelry stores.  

Conversely, NAA purports to be a retailer who sells a wide variety of goods, such as dream 

catchers, medicine wheels, clothing, pottery, music, animal items, and shields for those looking 

to own and use Native American made products.   

Peter Stone and NAA have vastly different markets.  Peter Stone is based in Delaware 

and its primary market is selling on the East Coast, primarily the New England states.  NAA is 

an Illinois retailer, a state where Peter Stone has never had any presence.  Similarly, NAA has 

never had any offices or employees, or advertised its products, in Delaware, Peter Stone’s 

principal place of business.  While both companies have a website through which its products 

can be sold, their respective sites demonstrate the different markets they serve and that they are 

not competitors.  Also, as held in Indio, the fact that two companies sell products over the 

Internet does not make them competitors sufficient to establish standing.  (Indio at 11). 

NAA’s goal of a statutory penalty windfall under the IACA does not give it standing: 

“[a]n interest unrelated to injury in fact is insufficient to give a plaintiff standing.”  Vermont 

Agency, 529 U.S. at 772.  The IACA’s statutory penalty is merely a “byproduct” of the suit 

which “cannot give rise to a cognizable injury in fact for Article III standing purposes.” Id. at 

773. The standing requirement bars just what NAA wants to do here, seek an unjustified windfall 

in the form of statutory penalties when it has suffered no real damage. 

Finally, NAA’s lawsuit generated purchases from Peter Stone also cannot give it 

standing.  As the Indio court held, NAA cannot recover for this type of injury because it is not 

the type of injury the IACA seeks to address.  (Indio at 9, n. 6). 

Case: 1:08-cv-03908 Document #: 250 Filed: 10/29/14 Page 25 of 34 PageID #:4344



 20

a. NAA Cannot Show Lost Sales  

NAA has failed to present a single shred of evidence of lost sales in general or lost sales 

in particular that might be attributed to Peter Stone.  There is no evidence of even one sale that 

has been lost.  All NAA can offer is an overbroad theory and bare verbal assertions which, if 

accepted by the Court, would eviscerate the standing doctrine entirely.  NAA has no 

documentation of a sale that would have gone to NAA or of a customer that left NAA to buy 

from Peter Stone.  Balderston v. Fairbanks Morse, 328 F.3d 309, 320 (7th Cir. 2003) (mere 

conclusions and unsupported factual allegations are legal insufficient to defeat a summary 

judgment motion); Otis Clapp & Son, Inc. v. Filmore Vitamin Co., 754 F.2d 738, 746 (7th 

Cir.1985) (aggrieved party must demonstrate lost sales).  

It is also hard to believe there is any injury when NAA could not recall when it first 

learned of Peter Stone.  If the harm has been so egregious as NAA claims, how can it not 

remember – or have heard of – Peter Stone?  The facts belie the sweeping allegations of harm.   

b. NAA Cannot Show Decreased Prices  

NAA has no evidence that Peter Stone drove down NAA’s prices.  In fact, NAA does not 

keep track of the items it sells or price changes, and its unsupported allegations cannot survive 

summary judgment.  Cooney, 735 F.3d at 514.   

c. NAA Cannot Show Loss Of Good Will Or Reputation  

NAA also claims, but lacks evidence to prove, injury based on alleged loss of goodwill or 

reputation.  The only way NAA could have suffered some loss of goodwill would be if NAA’s 

customers, upon learning that the goods sold by Peter Stone were non-Indian made, had 

complained about NAA or returned goods to NAA demanding their money back because of the 

Wolfwalker Collection.  There is no such evidence.  
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d. NAA Cannot Show An Advertising Injury  

NAA’s also alleges “advertising injury” caused by Peter Stone’s alleged use of NAA’s 

“advertising idea,” NAA’s “slogan,” and “disparagement” of NAA’s products.   There is no 

evidence of any advertising injury caused by Peter Stone, let alone one suffered by NAA.   

NAA’s claims of advertising injury should be viewed under the lens of the Lanham Act, 15 

U.S.C. § 1125 which requires actual proof of an advertising injury.  Native American Arts v. 

Village Originals, 25 F. Supp.2d 876, 881 (N.D. Ill. 1998).   

NAA’s bare statements of “advertising injury” are “conclusory allegations do not 

establish the injury-in-fact requirement of standing.”  Specialty Merchandise, 451 F.Supp.2d at 

1082 (dismissing NAA claims for lack of standing under Rule 12(b)(6) because of failure to 

plead elements).  To show injury to its advertising idea, NAA must explain its own advertising 

idea.  At his deposition in Atlanta Cutlery, NAA was asked “What is Native American Arts’ 

advertising idea?,” to which it responded: “We stress the authenticity of our product, and we 

advertise such.” Id. ¶ 59.  NAA has no slogan.  There is no evidence that Peter Stone’s 

advertising touting its own products used NAA’s idea, and has offered no proof of damages as a 

result.  (SOF ¶ 32).  Nor has NAA explained how Peter Stone’s advertising of Native American 

themed products has injured NAA’s advertising idea.  Fair use recognizes that a description may 

be used by other businesses to describe their own products without infringement.  Merely selling 

like items is not enough.  Second, to show injury to its slogan, NAA must compare its slogan to 

Peter Stone’s slogan.  Peter Stone has no slogan.  (SOF ¶ 15).  There is no evidence that NAA or 

Peter Stone had a “slogan” in the first instance, or even if they did that Peter Stone used NAA’s 

“slogan”.  
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Third, NAA cannot provide any proof that Peter Stone “disparaged” NAA’s products.  

There is no evidence of disparagement.  NAA has provided no proof of a derogatory statement 

made by Peter Stone as to NAA’s property, business, or product. 

e. Peter Stone Is Not In “Competition” With NAA  

There is not a scintilla of evidence that Peter Stone is a “competitor” of NAA.  NAA 

offers no evidence of discernible competitive injury, let alone commercial injury, and NAA’s 

Delaware-based businesses, competes with NAA in Illinois or elsewhere.  Peter Stone’s sales of 

Native American-themed products comprises an extremely small portion of its sales, its sales in 

Illinois also comprise an extremely small portion of its sales, where NAA focuses its advertising, 

and NAA sells substantially different types of products than Peter Stone.  And, NAA cannot 

even recall when it first heard of Peter Stone.  Id.  ¶¶ 37-39.  Plaintiff’s theory of “competitor” 

enables NAA to be in “competition” with, and a plaintiff in a lawsuit against, every single 

business in the United States that might sell a so-called “Native American product.”  This 

position is absurd.   NAA and Peter Stone operate in separate geographic markets, with different 

channels of distribution, disparate product lines and different advertising, different channels of 

distribution, and have no knowledge of each other outside of this litigation.  They are not in 

competition.  

1. NAA Cannot Show Causation  

Second, there must be a causal connection between the actual, imminent injury and the 

conduct complained of – the injury has to be “fairly. . . trace[able] to the challenged action of the 

defendant, and not . . . th[e] result [of] the independent action of some third party not before the 

court.” Lujan, 504 U.S. at 560.  Not only does NAA fail to provide evidence of any injury, NAA 

cannot trace the alleged injuries to Peter Stone.  
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There is nothing particularly proximate about NAA’s alleged injuries.  With respect to 

the allegation of lost sales, NAA conceded during his deposition that NAA’s unproven lost sales 

could be caused by other businesses.  NAA cannot show a sufficient connection between the sale 

of the items listed in the Complaint and the effect of those sales on NAA; rather, the injuries 

might be caused by the actions of some party not before the Court.  Moreover, the causal link 

between Peter Stone’s pricing and a price for a similar product offered by NAA is too tenuous 

and remote.  There is no evidence that Peter Stone caused NAA to reduce its prices and there are 

other factors that go into a sales price that have nothing to do with Peter Stone.  

Suppose, for example, that Peter Stone’s advertising made it perfectly clear that certain 

items were not Indian-made.  NAA would no longer have a claim under the IACA.  Nonetheless, 

NAA might still lose sales and reduce its prices.  Consequently, NAA’s alleged injuries cannot 

be fairly traceable to Peter Stone’s challenged actions.  This, in addition to the myriad lawsuits 

filed by NAA where it makes the same allegations against other businesses, makes it implausible 

that Peter Stone – as opposed to other possible causes – allegedly injured NAA.  Even if NAA 

could establish that it has been injured, there is no evidence that Peter Stone is an exclusive, or 

material, cause of NAA’s alleged injuries.  

2. NAA Cannot Establish Redressability  

Third, it must be “likely,” as opposed to merely “speculative,” that the injury will be 

“redressed by a favorable decision.” Lujan, 504 U.S. at 561; Ortiz v. John O. Butler Co., 94 F.3d 

1121, 1125 (7th Cir. 1996).  NAA requested both injunctive relief as to Peter Stone’s advertising 

and an award of statutory damages.  Apart from its failure to prove injury or causation, NAA 

cannot show that its alleged injury is capable of redress.  

Case: 1:08-cv-03908 Document #: 250 Filed: 10/29/14 Page 29 of 34 PageID #:4348



 24

As a threshold matter, courts deny standing where, as here, redressability “depends on the 

unfettered choices made by independent actors not before the courts and whose exercise of broad 

and legitimate discretion the courts cannot presume either to control or to predict.”  ASARCO 

Inc. v. Kadish, 490 U.S. 605, 614 (1989).  Given that NAA cannot trace any alleged injury to 

Peter Stone, its statutory relief is precluded.  In addition, NAA’s injunctive relief has been 

mooted since Peter Stone has stopped selling the Wolfwalker Collection.  Injunctions cannot 

redress past harm, and plaintiffs who cannot show “continuing, present adverse effects” or 

“future harm” lack Article III standing to pursue an injunction.  Canasta v. Jos. A. Bank 

Clothiers, Inc., 761 F.3d 732, 740 (7th Cir. 2014).  

NAA cannot satisfy any of the elements necessary to maintain this action against Peter 

Stone.  Given the hefty statutory damages available under the IACA, the gate-keeping function 

that standing plays looms large.  Specialty Merchandise, 451 F.Supp.2d at 1083.  Standing 

prevents NAA from receiving a windfall of statutory damages when it has suffered no injury, but 

has merely trolled the internet looking for companies who sell some Indian-style products to sue. 

3. NAA Also Lacks Prudential Standing 

Finally, in addition to constitutional-standing requirements, there are prudential 

limitations on a federal court's power to hear cases.  Valley Forge Christian Coll. v. Ams. United 

for Separation of Church & State, Inc., 454 U.S. 464, 474-75 (1982); Warth v. Seldin, 422 U.S. 

490, 498 (1975); MainStreet Org. of Realtors v. Calumet City, Ill., 505 F.3d 742, 745 (7th Cir. 

2007); Massey v. Helman, 196 F.3d 727, 739 (7th Cir.1999).  One well established prudential 

standing limitation is the principle that a litigant cannot sue in federal court to enforce the rights 

of third parties.  Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 17-18 (2004); MainStreet 

Realtors, 505 F.3d at 746; Massey, 196 F.3d at 739; Retired Chi. Police Ass'n v. City of Chicago, 
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76 F.3d 856, 862 (7th Cir. 1996).  This prohibition bars a person from asserting the claims of a 

third party not before the court, even when the constitutional requirements for standing – injury 

in fact, causation and redressability – have been met. Id.; Erwin Chemerinsky, Federal 

Jurisdiction § 2.3.4 at 83 (4th ed.2003).  The rule against third party standing serves a number of 

goals, including avoiding officious intermeddling by ensuring that the court does not adjudicate 

rights an individual does not wish to assert and ensuring that a party has a concrete interest in the 

rights he is asserting. Id.   

NAA also lacks prudential standing under the IACA for the same reasons noted above.  

Conte Bros. Auto., Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 223 (3d Cir. 1998) (indirect 

and speculative injuries).  The aim of the court in applying the prudential standing principle is to 

determine whether the plaintiff is “a proper party to invoke judicial resolution of the dispute and 

the exercise of the court’s remedial powers.”  Id. at 225.  If every plaintiff under the IACA had a 

cause of action regardless of any impact on its ability to compete, regardless of any impact on its 

good will or reputation, and regardless of the remote nature of the injury suffered, the impact on 

the federal courts would be intolerable.  “Congress is presumed to incorporate background 

prudential standing principles, unless the statute expressly negates them.”  Id. at 227.  Lacking 

any express negation of prudential standing, the IACA, like the Lanham Act, incorporates 

prudential standing principles.  Since the IACA parallels the Lanham Act, the prudential 

standing considerations under the Lanham Act are applicable here.  Those considerations are: 

a. The nature of the NAA’s alleged injury: is the injury of a type that Congress 
sought to redress in providing a private remedy for violations of the IACA? 

b. The directness or indirectness of the asserted injury. 

c. The proximity or remoteness of the party to the alleged injurious conduct. 

d. The speculativeness of the damages claim. 
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e. The risk of duplicative damages or complexity in apportioning damages. 

Id. at 233.  Each of these factors show that NAA lacks prudential standing.  First, if NAA is 

found to have standing, then every single Native American, Native American tribe and Native 

American arts and crafts organization could claim standing based on the mere conclusory 

allegation that they sell “arts and crafts” or “jewelry” and are, therefore, “competitors” that have 

been injured.  This would subject Peter Stone to liability to countless numbers of potential 

plaintiffs for the same conduct.  Because each “aggrieved” party is entitled to mandatory 

penalties of $1,000 a day, Peter Stone could be subjected to a multiplicity of suits seeking 

collectively trillions of dollars in penalties.  Second, there is no evidence of any direct injury.  

Except for its conclusory allegations of competitive injury, which must be ignored, there is no 

specific link from NAA’s alleged injuries to Peter Stone.  Third, NAA’s connection to the 

allegedly injurious conduct is, at best, remote.  This consideration requires a court to determine 

whether there is “an identifiable class of persons whose self interest would normally motivate 

them to vindicate the public interest,” thus “diminishing the justification for allowing a more 

remote party…to perform the offices of a private attorney general.”  Procter & Gamble Co. v. 

Amway Corp., 242 F.3d 539, 563 (5th Cir. 2001).  Private attorney general suits exceed the scope 

of Article III jurisdiction absent a distinct and palpable injury.  Id.  Fourth, NAA’s damage 

claims are purely speculative.  Actually, it is not clear that NAA is even seeking damages, rather 

than only statutory penalties.  However, statutory penalties cannot create a stake in the outcome 

so as to create standing.  Vermont Agency,  529 U.S. at 772.  Thus, summary judgment based on 

the lack of prudential standing is required.  A contrary ruling “would result in a great increase in 

marginal litigation in the federal courts and would not serve the underlying purposes” of the 

IACA.  Conte Bros., 165 F.3d at 236. 
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NAA must properly prove that it was in competition with Peter Stone in order to establish 

an actual injury and recover under the IACA.  The legislative history behind the IACA indicates 

that Section 305(e) was to be construed as parallel to and analogous to the Lanham Act, 15 

U.S.C. § 1125.H.R. Rep. No. 101-400(I) at 11, 1990 U.S.C.C.A.N. 6390.  In order to have 

standing to prevail on a false advertising claim, the plaintiff must prove a discernible competitive 

injury, which requires the court to consider the “area and manner of concurrent use”, i.e. whether 

there is a relationship in “use, promotion, distribution or sales” between the goods and services 

of the parties.  Heath & Son, 9 F.3d at 575; Forum Corp. of North America v. Forum Ltd., 903 

F.2d 434, 442 (7th Cir. 1990).  In order to recover under the Lanham Act’s false or deceptive 

advertising provision, a plaintiff must prove both actual damages as well as a causal link between 

defendant’s violation and those damages.  Hot Wax v. Turtle Wax, 191 F.3d 813, 819 (7th Cir. 

1999).  In determining whether the “area and manner of concurrent use” is present, courts focus 

on the geographical area of distribution, whether there is evidence of direct competition between 

the relevant products, whether the products are sold in the same section of a given store, and 

whether the products are sold through the same marketing channels.  Ty, Inc. v. Jones Group, 

Inc., 98 F.Supp.2d 988, 999 (N.D. Ill. 2000).  Courts also consider whether the products are sold 

in the same section of a given store in evaluating the “area and manner of concurrent use” factor.  

Chattanooga Mfg., Inc. v. Nike, Inc., 140 F.Supp.2d 917, 926 (N.D. Ill. 2001) (factor weighed in 

favor of defendants where the products were not sold or likely to be sold in the same sections of 

stores, and even though both companies had nationwide distribution, they had different 

marketing channels and entirely different methods of promotion).   

NAA has the burden of proving that it has suffered actual damages, and proving a 

proximate causal link between Peter Stone’s alleged violations and those damages.  Applying the 
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principles of the Lanham Act, there is no evidence of any injury in fact.  NAA has not 

demonstrated that it has suffered an actual injury that was proximately caused by Peter Stone’s 

actions.  In fact, there is no evidence whatsoever that NAA lost any profits and/or earnings as a 

direct result of Peter Stone’s actions. 

IV. CONCLUSION 

WHEREFORE, Defendant, Peter Stone Co., U.S.A., Inc. respectfully requests that this 

Court enter summary judgment in its favor. 

PETER STONE CO., U.S.A., INC. 
 
 
By: /s/James K. Borcia     

One of Its Attorneys 
 
James K. Borcia (jborcia@tresslerllp.com) 
TRESSLER LLP 
233 South Wacker Drive, 22nd Floor 
Chicago, IL 60606-6399 
(312) 627-4000 
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