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APPELLEE’S STATEMENT REGARDING SUBJECT MATTER
JURISDICTION

The denial of a motion to dismiss on the grounds of sovereign immunity is

an immediately appealable “collateral order.” See Sault Ste. Marie Tribe of

Chippewa Indians v. State of Michigan, 5 F.3d 147, 149-150 (6th Cir. 1993);

Accord, Bonnet v. Harvest (US) Holdings, Inc., 741 F.3d 1155, 1157 (10th Cir.

2014).

COUNTER-STATEMENT OF ISSUE PRESENTED

Whether the Bankruptcy Court properly concluded that Congress, by

enacting Section 106(a) of the Bankruptcy Code, abrogated the sovereign

immunity of Appellants Sault Ste. Marie Tribe of Chippewa Indians and Kewadin

Casinos Gaming Authority with respect to the instant fraudulent transfer action

brought under Sections 544 and 550 of the Bankruptcy Code?

COUNTER-STATEMENT OF THE CASE

On May 29, 2008, Greektown Holdings and its subsidiary, Greektown

Casino, LLC along with several affiliated entities filed their voluntary petitions for

relief under chapter 11 of the United States Bankruptcy Code in the United States

Bankruptcy Court for the Eastern District of Michigan (the “Bankruptcy Court”).

On December 7, 2009, the Second Amended Joint Plans of Reorganization for the

Debtors Proposed by Noteholder Plan Proponents Including Official Committee of

Unsecured Creditors and Indenture Trustee (the “Plan”) was filed. On January 22,
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2010, the Bankruptcy Court entered the Order Confirming Second Amended Joint

Plans of Reorganization for the Debtors Proposed by the Noteholder Plan

Proponents Including the Official Committee of Unsecured Creditors and

Indenture Trustee. The Plan went effective on or about June 30, 2010. Pursuant to

the terms of the Plan, a litigation trust was created and Appellee Buchwald Capital

Advisors LLC was designated as the litigation trustee (“Buchwald” or the

“Litigation Trustee”) for the newly-formed Greektown Litigation Trust.

On or about May 28, 2010, the Bankruptcy Court authorized the Official

Committee of Unsecured Creditors to file an adversary complaint (the “Fraudulent

Transfer Action”) against the Sault Saint Marie Tribe of Chippewa Indians, the

Kewadin Casinos Gaming Authority, Dimitrios (“Jim”) and Viola Papas, Ted and

Maria Gatzaros, Barden Nevada Gaming, LLC and Barden Development, Inc.

(collectively, the “Barden Defendants”) and the Lac Vieux Desert Band of Lake

Superior Chippewa Indians (“Lac Vieux”).1 The Fraudulent Transfer Action

complaint alleges, among other things, that the defendants received transfers from

the Debtor Greektown Holdings totaling over $175 Million for which the

defendants provided no or inadequate consideration, and which transfers may be

avoided and recovered pursuant to Sections 544 and 550 of the United States

1 The Litigation Trustee has since settled the Fraudulent Transfer Action as to the
Barden Defendants and Lac Vieux, and final orders approving those settlements
were entered by the Bankruptcy Court.
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Bankruptcy Code, 11 U.S.C. § 101, et seq. (the “Bankruptcy Code”) and the

Michigan Uniform Fraudulent Transfer Act, M.C.L. § 566.31, et seq. Dkt. 1, Pg ID

512 Pursuant to a consent order of the Bankruptcy Court dated August 14, 2010,

the Litigation Trustee was substituted as plaintiff in the Fraudulent Transfer

Action. Dkt. 1, Pg ID 467.

On June 28, 2010, Defendants Sault Ste. Marie Tribe of Chippewa Indians

and the Kewadin Casinos Gaming Authority (collectively, “Appellants” or the

“Tribe”) filed their Motion to Dismiss the Litigation Trust’s Complaint under Fed.

R. Civ. P. 12(b)(1), Fed. R. Civ. P. 12(b)(5), and Rule 7012 of the Federal Rules of

Bankruptcy Procedure, on the grounds that sovereign immunity bars the claims

asserted against it in the Complaint. Dkt. 1, Pg ID 88. On August 9, 2010, the

Litigation Trustee filed its Response and Brief in Opposition to the Motion to

Dismiss, Dkt. 1, Pg ID 165, and on August 23, 2010, the Tribe filed its Reply to

Response. Dkt. 1, Pg ID 469. The Litigation Trustee and the Tribe subsequently

stipulated to bifurcate the hearing on the Motion to Dismiss to first address the

purely legal issue of whether Congress, by enacting Section 106(a) of the

Bankruptcy Code, abrogated the Tribe’s sovereign immunity, and reserving the

factual issue of whether the Tribe waived its sovereign immunity by, among other

2 The entire record on appeal was transmitted to and filed with this Court as Docket
Entry 1. Therefore, all citations to the record on appeal herein will appear as Dkt.
1, Pg ID ___.
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things, causing the Greektown bankruptcy cases to be initiated and, thereafter,

participating in the bankruptcy proceedings. The Court heard oral argument on the

Motion to Dismiss on December 29, 2010 and, following oral argument, took the

matter under advisement.

The Tribe and the Litigation Trustee reached a settlement of the litigation,

filed a motion under Bankruptcy Rule 9019 to approve the settlement (the

“Settlement Motion”), and requested the Court to hold any ruling on the Tribe’s

Motion to Dismiss in abeyance pending a decision on the Settlement Motion. The

reference was withdrawn on the Settlement Motion to the United States District

Court, and the settlement was approved by this Court. Thereafter, the United

States Court of Appeals for the Sixth Circuit reversed and remanded for further

consideration of the claims bar order which was an integral aspect of the

settlement. Papas v. Buchwald Capital Advisors LLC (In re Greektown Holdings,

LLC), 728 F.3d 567 (6th Cir. 2013). The parties’ subsequent attempts to achieve a

global settlement of all claims against all remaining defendants through facilitation

have, as yet, been unsuccessful, and the Tribe renewed its Motion to Dismiss. Dkt.

1, Pg ID 197. In accordance with the parties’ previous stipulation, the Renewed

and Supplemented Motion to Dismiss was again limited to the purely legal issue of

whether Congress, by enacting Section 106(a) of the Bankruptcy Code, abrogated

the Tribe’s sovereign immunity in this adversary proceeding.
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The Litigation Trustee opposed the Second Motion to Dismiss [Dkt. 1, Pg

ID 211], and oral argument was heard on July 21, 2014. On August 13, 2014, the

Bankruptcy Court issued its Opinion Denying the Renewed and Supplemented

Motion to Dismiss [Dkt. 1, Pg ID 8-263], holding, inter alia, that Section 106 of

the Bankruptcy Code abrogated the Tribe’s sovereign immunity. The Tribe filed

its Notice of Appeal to this Court on August 26, 2014. Dkt. 1, Pg ID 4. On

September 8, 2014, the Bankruptcy Court entered its Order denying the Tribe’s

Renewed and Supplemented Motion to Dismiss. Dkt. 1, Pg ID 716. This appeal

followed.

SUMMARY OF APPELLEE’S ARGUMENT

It is undisputed that Congress may abrogate any sovereign immunity

enjoyed by the Tribe. Congress did just that with respect to Plaintiff’s Fraudulent

Transfer Action by enacting section 106(a) of the Bankruptcy Code which provides

that “sovereign immunity is abrogated as to a governmental unit to the extent set

forth in this section with respect to the following: . . . (1) Sections 544 . . . 550 of

this title.” 11 U.S.C. § 106(a) (emphasis added). The term “governmental unit,” in

turn, is defined in Section 101(27) of the Bankruptcy Code, and includes all

domestic and foreign governments. 11 U.S.C. §101(27). The Bankruptcy Court

3 Multiple copies of the Bankruptcy Court’s Opinion are included in the record on
appeal. For convenience, Appellee will cite to the earliest copy in the record. In
addition, the Bankruptcy Court’s opinion is reported at 516 B.R. 462 (Bankr. E.D.
Mich. 2014).
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correctly held that Indian tribes are unquestionably “domestic,” in that they are

territorially located within the United States, and are unquestionably

“governments” because, by the very definition of sovereign immunity, only

governments can hold it.

In order to prevail on appeal, the Tribe must convince this Court that the

scope of Section 106(a) is ambiguous in order to take advantage of certain “canons

of construction” -- that Congressional abrogation of tribal sovereign immunity

must be clear, unequivocal, and not implied, and that ambiguous expressions in a

federal statute must be construed in favor of Indians. However, “a canon of

construction is not a license to disregard clear expressions of congressional intent.”

Secretary of the Interior v. Glover Construction Co., 466 U.S. 608, 619 (1980).

Rather, “[W]hen the statute is plain, and nothing in the Act’s structure or

relationship to other statutes calls into question this plain meaning, that is

ordinarily the end of the matter . . . . The Canon of construction regarding the

resolution of ambiguities . . . does not permit reliance on ambiguities that do not

exist; nor does it permit disregard of the clearly expressed intent of Congress.”

Amoco Production Co v. Village of Gambell, 480 U.S. 531, 552-553 (1987),

quoting South Carolina v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986).
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The abrogation of sovereign immunity for Indian tribes in Section 106(a) of

the Bankruptcy Code is clear and unambiguous. The Tribe’s efforts to manufacture

ambiguity were unavailing, and the Bankruptcy Court properly rejected them.

STANDARD OF REVIEW ON APPEAL

The Tribe appeals from the denial of its Renewed and Supplemented Motion

to Dismiss the adversary proceeding complaint in this case on the grounds of

sovereign immunity. The grant or denial of a motion to dismiss is reviewed de

novo. Mezibov v. Allen, 411 F.3d 712, 716 (6th Cir. 2005).

ARGUMENT

The Litigation Trustee fully acknowledges that, “[a]s a matter of federal law,

an Indian tribe is subject to suit only where Congress has authorized the suit or the

tribe has waived its immunity.” Kiowa Tribe of Oklahoma v. Manufacturing

Technologies, Inc., 523 U.S. 751, 754; 118 S. Ct. 1700, 1702 (1998). To abrogate

tribal immunity, Congress must “unequivocally express that purpose.” C&L

Enterprises, Inc. v. Citizen Bank Potawatomi Indian Tribe of Oklahoma, 532 U.S.

411, 418; 121 S. Ct. 1589, 1594 (2001). Importantly, however, Congress is not

required to “utter the magic words ‘Indian tribes’ when abrogating or waiving

tribal sovereign immunity.” Krystal Energy Company v. Navajo Nation, 357 F. 3d

1055, 1061 (9th Cir. 2004), cert. denied, 543 U.S. 871 (2004); Sungold Gaming

USA, Inc. v. United Nation of Chippewa, Ottawa & Pottawatomi Indians of
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Michigan, Inc., 2002 Mich. App. Lexis 2376 (April 5, 2002). See F.A.A. v.

Cooper, 132, S. Ct. 1441, 1448, 182 L. Ed. 2d 497 (2012) (“Although this canon of

interpretation requires an unmistakable statutory expression of congressional intent

to waive the Government's immunity, Congress need not state its intent in any

particular way. We have never required that Congress use magic words.”); C&L

Enterprises), 532 U.S. at 420-421 (“’The [tribal immunity] waiver . . . is implicit

rather than explicit only if a waiver of sovereign immunity, to be deemed explicit,

must use the words ‘sovereign immunity.’ No case has ever held that . . . .’ That

cogent observation holds as well for the case we confront.”) (internal citation

omitted).

I. CONGRESS ABROGATED TRIBAL IMMUNITY FOR THE
INSTANT FRAUDULENT TRANSFER ACTION BY
ENACTING SECTION 106 OF THE BANKRUPTCY CODE.

Section 106(a) of the Bankruptcy Code provides that “sovereign immunity is

abrogated as to a governmental unit to the extent set forth in this section with

respect to the following: . . . (1) Sections 544 . . . 550 of this title.” 11 U.S.C.

§ 106(a) (emphasis added). The term “governmental unit” is defined in Section

101(27) of the Bankruptcy Code to mean “United States; State; Commonwealth;

District; Territory; municipality; foreign state; department, agency, or

instrumentality of the United States (but not a United States trustee while serving

as a trustee in a case under this title), a State, a Commonwealth, a District, a
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Territory, a municipality, or a foreign state; or other foreign or domestic

government.” 11 U.S.C. §101(27) (emphasis added). The sole issue before this

Court is whether the definition of “governmental unit” as used in Section 106(a) of

the Bankruptcy Code includes Indian tribes. The Bankruptcy Court correctly held

that it does. It is undisputed that Congress intended to define governmental unit in

the broadest possible sense. TI Federal Credit Union v. Delbonis, 72 F. 3d 921,

930 (1st Cir. 1995).4 It is equally clear that Section 106(a) of the Bankruptcy Code

is a statute of general applicability. See Donovan v. Coeur d’Alene Tribal Farm,

751 F.2d 1113 (9th Cir. 1985) (federal laws generally applicable throughout the

United States apply with equal force to Indian tribes. Indian tribes need not be

mentioned specifically because a statute of general applicability is presumed to

apply to them.)

The definition of governmental unit includes all foreign and domestic

governments, including, but not limited to, those particularly enumerated in the

first part of the definition. Krystal Energy, 357 F.3d at 1057. Indian tribes are

4 The Tribe argues that the Court cannot consider legislative history in
determining whether Congress intended to abrogate sovereign immunity.
Appellant’s Brief, pp. 15-16. While the Delbonis court examined the legislative
history of Section 101(27), that section is a definition section only. It does not
purport to abrogate sovereign immunity. The legislative history of Section
101(27), therefore, may properly be considered. Moreover, even if the Court
ignores this legislative history, as did the Bankruptcy Court below, the conclusion
that Congress intended to define governmental unit in the broadest possible sense
is easily discernible from the comprehensive language of the statute itself.
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“domestic governments.” Michigan v. Bay Mills Indian Community, 134 S.Ct.

2024, 2042 (2014) (“Both States and Tribes are domestic governments who

come to this Court with sovereignty that they have not entirely ceded to the Federal

Government.”)(concurring opinion of Justice Sotomayor) (emphasis added);

Oklahoma Tax Commission v. Citizens Band of Potawatomi Indian Tribe of

Oklahoma, 498 U.S. 505, 509; 111 S. Ct. 905 (1991) (“Indian tribes are ‘domestic

dependent nations’ that exercise inherent sovereign authority over their members

and territories.”); Sungold Gaming USA, Inc. v. United Nation of Chippewa,

Ottawa & Pottawatomi Indians of Michigan, Inc., supra at *2.

In determining whether Indian tribes are “governments” so as to fall within

the definition of Section 101(27), the Bankruptcy Court correctly answered the

basic question “what sort of entities hold sovereign immunity?” Dkt. 1, Pg ID 15;

516 B.R. at 468:

By the very definition of sovereign immunity, only governmental
entities hold it. Black’s Law Dictionary (9th ed. 2009) defines
“sovereign immunity as “[a] government’s immunity from being sued
in its own courts without its consent . . . Also termed government
immunity; governmental immunity.” (emphasis added) Section
§106(a) (“ . . . sovereign immunity is abrogated as to a governmental
unit . . .”). Thus, if an entity holds sovereign immunity, it is perforce
a “governmental” entity.

Id. (emphasis in original)
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Having properly concluded that Indian tribes are “governments,” the

Bankruptcy Court noted that the reference to “foreign or domestic government” in

§101(27) logically creates a dichotomy -- something is either domestic or foreign.

The Bankruptcy Court properly held that “the dichotomy is a territorial one . . . .

The Supreme Court has long recognized that Indian tribes are territorially domestic

. . . .” Id. at 15-16; 516 B.R. 468-469. This same logic was employed by the Court

of Appeals for the Ninth Circuit. Krystal Energy, supra at 1057-1058. Therefore,

as succinctly stated by the Krystal Energy court, “the category ‘Indian tribes’ is

simply a specific member of the group of domestic governments, the immunity of

which Congress intended to abrogate.” Id. at 1058.

In light of the breadth of the definition of “governmental unit,” the statute’s

general applicability, and as the sole Court of Appeals decision to have addressed

this issue correctly concluded, Congress unequivocally included Indian tribes in

the definition of governmental unit and abrogated tribal sovereign immunity by

enacting section 106 of the Bankruptcy Code. Krystal Energy Company v. Navajo

Nation, 357 F.3d 1055 (9th Cir. 2004), cert. denied, 543 U.S. 871 (2004). Accord

In re Platinum Oil Properties, LLC, 465 B.R. 621, 642-645 (Bankr. D.N.M. 2011);

In re Russell, 293 B.R. 34 (Bankr. D. Ariz. 2003); In re Vianese, 195 B.R. 572

(Bankr. N.D.N.Y. 1995). But see In re Whitaker, 474 B.R. 687 (BAP 8th Cir.
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2012); In re Mayes, 294 B.R. 145 (BAP 10th Cir. 2003); In re National Cattle

Congress, 247 B.R. 259 (Bankr. N.D. Iowa 2000).5

In order to prevail on appeal, the Tribe must convince this Court that the

scope of Section 106(a) is ambiguous in order to take advantage of certain “canons

of construction” -- that Congressional abrogation of tribal sovereign immunity

must be clear, unequivocal, and not implied, and that ambiguous expressions in a

federal statute must be construed in favor of Indians. See Memphis Biofuels, LLC

v. Chickasaw Nation Industries, Inc., 585 F. 3d 917, 921 (6th Cir. 2009) (setting

forth canons of construction). The Tribe argues that Section 106(a), incorporating

the definition of “governmental unit” in Section 101(27), is neither clear nor

unequivocal for four reasons. First, Section 101(27) does not include the term

“Indian tribe.” The Tribe contends that this omission is significant because the

doctrine of ejusdem generis should be applied to Section 101(27). That doctrine

provides “‘when a statute sets out a series of specific items ending with a general

term, that general term is confined to subjects comparable to the specifics it

5 The Whitaker and National Cattle decisions holding that Section 106(a) was
ambiguous were premised upon the failure of Section 101(27) to include the magic
words “Indian tribes” in defining “governmental unit.” The Supreme Court has,
however, repeatedly ruled that magic words such as “Indian tribes” or “sovereign
immunity” are unnecessary. See F.A.A. v. Cooper, supra. In the Mayes case, the
bankruptcy court had concluded that Section 106 was an unconstitutional
abrogation of sovereign immunity. The appellant in that case failed to challenge
that conclusion and was deemed to have abandoned the issue on appeal. 294 B.R.
at 148.
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follows.’” Brief of Appellants, p. 18, quoting Hall Street Associates, LLC v.

Mattel, Inc., 552 U.S. 576 (2008). Second, the Tribe argues that even if the

doctrine of ejusdem generis is not applied, the Tribe cannot be considered a

“domestic government” because they have never been so described by the United

States Supreme Court. The Tribe categorically states that “Plaintiff has not cited a

single Supreme Court decision that refers to Indian tribes as ‘governments’.” Brief

of Appellants, p. 17. Third, the Tribe points to other legislation where Congress

has specifically referred to Indian tribes in the statutory text when seeking to

abrogate the sovereign immunity of Indian tribes; something that is lacking in the

definition of “governmental unit” in Section 101(27) of the Bankruptcy Code.

Finally, the Tribe contends that the Ninth Circuit’s Krystal Energy decision was

wrongly decided.

The Tribe’s efforts to manufacture ambiguity are unavailing, and the

Bankruptcy Court properly rejected each of them. Sections 106 and 101(27) of the

Bankruptcy Code are clear, unambiguous and unequivocal. As the Supreme Court

cautioned in Secretary of the Interior v. Glover Construction Co., 466 U.S. 608,

619 (1980), “a canon of construction is not a license to disregard clear expressions

of congressional intent.” Rather,

[W]hen the statute is plain, and nothing in the Act’s structure or
relationship to other statutes calls into question this plain meaning,
that is ordinarily the end of the matter. Thus, we reject the Ninth
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Circuit’s reliance on the familiar rule of statutory construction that
doubtful expressions must be resolved in favor of Indians. There is no
ambiguity here which requires interpretation. “The Canon of
construction regarding the resolution of ambiguities . . . does not
permit reliance on ambiguities that do not exist; nor does it permit
disregard of the clearly expressed intent of Congress.”

Amoco Production Co v. Village of Gambell, 480 U.S. 531, 552-553 (1987),

quoting South Carolina v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986).

Moreover, an equally important maxim of statutory interpretation requires a

court to give operative effect to every word used by Congress. Walters v.

Metropolitan Educational Enterprises, Inc., 519 U.S. 202, 208 (1997). As the

Russell court and the Bankruptcy Court below recognized, because all forms of

domestic government are enumerated before Congress used the term “or other

domestic government” in Section 101(27) of the Bankruptcy Code, if that phrase is

not read to include Indian tribes or other indigenous peoples, the phrase becomes

meaningless. In re Russell, 293 B.R. at 41-42; Dkt. 1, Pg ID 17-20; 516 B.R. at

470-471. And, as the dissenting opinion in In re Mayes recognized, “it seems

ludicrous that Congress would abrogate virtually every potential claimant to

sovereign immunity and not include Indian tribes, when bankruptcy law sets out

not only to regulate bankruptcy but to make it uniform. 294 B.R. at 160 (emphasis

added).
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A. The Doctrine of Ejusdem Generis Is Not Applicable To Section
101(27) Of The Bankruptcy Code.

In order to distance itself from the plain meaning of the statute, the Tribe

argues that this Court should apply the doctrine of ejusdem generis to the definition

of “governmental unit” in Section 101(27). According to the Tribe, this doctrine

holds that “when a statute sets out a series of specific items ending with a general

term, that general term is confined to covering subjects comparable to the specifics

it follows.” Brief of Appellants, p. 18, quoting Hall Street Associates, LLC v.

Mattel, Inc., 552 U.S. 576, 586 (2008). Thus, according to the Tribe, the term “or

other foreign or domestic government” must be limited by the preceding words

“United States; State; Commonwealth; District; Territory; or municipality,” and

Indian tribes are not the United States; a State; a Commonwealth; a District; a

Territory; or a municipality.

The Bankruptcy Court rejected the Tribe’s ejusdem generis argument as

inapplicable, at least as the Tribe was seeking to employ it, because the Tribe was

unable to “prove that there exist entities that are ‘comparable’ to states and

municipalities that are not already encompassed by the enumerated terms ‘state’

and ‘municipality.’” Dkt. 1, Pg ID 19-20; 516 B.R. 470-471. This was not an

improper shifting of the burden of proving subject matter jurisdiction as the Tribe

suggests. Rather, the Tribe was advocating for the application of a specific canon

of statutory construction and, therefore, it was incumbent upon the Tribe to
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establish its applicability. The Bankruptcy Court properly rejected the application

of ejusdem generis when the Tribe was unable to do so.6

But this Court need not address this issue because the doctrine of ejusdem

generis is simply not applicable to this case. Relying on the Supreme Court

decision in United States v. Alpers, 338 U.S. 680 (1950), the Sixth Circuit declined

to apply the doctrine of ejusdem generis, emphasizing, as did the Supreme Court,

“that Congress’ intent is the most important determination and statutory language

is not to be construed in a manner that would defeat that intent.” Continuing, the

Sixth Circuit held that “the rule of ejusdem generis should not be employed to

render general words meaningless or be used to defeat the obvious purpose of

legislation.” United States v. Thomas, 74 F.3d 701, 708 (6th Cir. 1996). According

to the Michigan Supreme Court, the doctrine of ejusdem generis should not be

invoked in every case where general words follow or precede specific words. “In

all events, the rule is useful only for the purpose of aiding the judicial search for

6 The Bankruptcy Court also noted that ejusdem generis arguably supported a
finding that the phrase “other domestic government” includes Indian tribes because
“the commonality between the enumerated entities and Indian tribes is that they all
hold sovereign immunity and are all governmental entities.” Dkt. 1, Pg ID 19-20;
516 B.R. at 471. The Bankruptcy Court’s conclusion is also supported by plain
language of the statute. According to the Oxford American Dictionary (Oxford
University Press, 1980 ed.), the term “commonwealth” means “an independent
nation, state or community,” a definition which encompasses Indian tribes.
Similarly, the Oxford American Dictionary defines the word “territory” to mean
“land under the control of a ruler or state or city, etc.,” again a term that applies
equally to Indian lands, Indian reservations, and the like. Id.
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the sometimes elusive scrivener’s intent. Where the language used, considered in

its entirety, discloses no purpose of limiting the general words used, the rule of

ejusdem generis may not be invoked to defeat or limit the purpose of the

enactment.” In re Mosby, 360 Mich. 186; 103 N.W.2d 462, 465 (1960) (emphasis

added).

Section 106(a) of the Bankruptcy Code clearly expresses Congressional

intent to abrogate the sovereign immunity of all sovereign governments who could

otherwise assert it. By definition, and as the Bankruptcy Court correctly held, this

must include Indian tribes. As the Sixth Circuit cautioned, “Congress’ intent is the

most important determination and statutory language is not to be construed in a

manner that would defeat that intent.” United States v. Thomas, 74 F.3d at 708

The Tribe cannot justify applying the doctrine of ejusdem generis to contradict the

clear intent of Congress.

B. The Term “Domestic Government” Unambiguously Applies to
Indian Tribes.

The Tribe argues that the definition of “domestic government” in Section

101(27) of the Bankruptcy Code is ambiguous about whether Indian tribes are

included therein and, according to the canons of construction, such ambiguity must

be resolved in the Tribe’s favor. The Tribe points to various Supreme Court

decisions referring to Indian tribes as “tribal governments” or “domestic dependent

nations.” According to the Tribe, Congress could have specifically referred to
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Indian tribes as “domestic dependent nations” or “tribal governments” when

defining those entities whose sovereign immunity Congress sought to waive and,

therefore, the only way to conclude Congress intended to abrogate the sovereign

immunity of Indian tribes in Section 106(a) of the Bankruptcy Court is to

impermissibly infer that Congress intended to include Indian tribes in the phrase

“other domestic government.” Brief of Appellants, p. 13 (emphasis in original).

The Tribe further claims that “no decision of the Supreme Court has ever referred

to Indian tribes as a domestic government.” Brief of Appellants, p. 17.

The Tribe’s argument fails for several reasons. First and foremost, in the

United States Supreme Court’s most recent pronouncement on Indian sovereign

immunity, Justice Sotomayor’s concurring opinion specifically refers to both

States and Tribes as “domestic governments.” Michigan v. Bay Mills Indian

Community, 134 S.Ct. 2024, 2042 (2014) (“Both States and Tribes are domestic

governments who come to this Court with sovereignty that they have not entirely

ceded to the Federal Government.”)(concurring opinion of Justice Sotomayor)

(emphasis added). Thus, the Tribe’s categorical assertion is false.7

7 In the Bankruptcy Court, the Tribe argued that, while Justice Sotomayor did use
the term “domestic government” in her concurring opinion, statements in
concurrences are not binding precedent, and that it is hard to understand how
Congress would have understood Indian tribes to be domestic governments in 1978
(with the statute was first passed) or 1994 (when the statute was amended) based
on a statement in a concurring opinion issued in 2014. Justice Sotomayor’s
concurring opinion, however, lays out the history of tribal immunity in American
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Second, even without the specific reference to tribes as “domestic

governments” in the Bay Mills concurring opinion, and despite the Tribe’s

unsupported protestations to the contrary, Congress is not required to “utter the

magic words ‘Indian tribes’ when abrogating or waiving tribal sovereign

immunity,” Krystal Energy Co. v. Navajo Nation, supra at 1061, and no court has

held otherwise. To the contrary, the Supreme Court has never required Congress

to use “magic words” when abrogating sovereign immunity. F.A.A. v. Cooper,

132, S. Ct. at 1448) (“Although this canon of interpretation requires an

unmistakable statutory expression of congressional intent to waive the

Government's immunity, Congress need not state its intent in any particular way.

We have never required that Congress use magic words.”) Section 106 of the

Bankruptcy Code applies to all foreign and domestic governments. As the

Bankruptcy Court correctly held, Indian tribes are governments; they possess

sovereignty which is the hallmark of a government. Dkt. 1, Pg ID 15; 516 B.R. at

468-469. The word “domestic” is a territorial reference. Id. “Domestic” means

located within the United States (“of one’s own country, not foreign or

international.”) Oxford American Dictionary, supra. In addition to the Bay Mills

jurisprudence. The language of Section 101(27) cannot be said to be ambiguous if
that very language is used by Justice Sotomayor to describe Indian tribes;
precedence is irrelevant because tribal nomenclature was not at issue in the Bay
Mills case. Moreover, it does not matter whether that language was used in a
Supreme Court opinion before or after the statute was enacted because Justice
Sotomayor’s use of that language informs the meaning of the statute in question.
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case cited above, the Tribe concedes that the Supreme Court has used the term

“tribal government” when describing Indian tribes. A “tribal government” is

nevertheless a “government,” domestically located within the United States. There

can be no ambiguity about this.8

The Tribe also argues that, because the definition of “governmental unit”

does not specifically refer to Indian tribes, the only way to conclude that Congress

intended to abrogate a tribe’s sovereign immunity is to impermissibly imply or

infer Congress’ intent to include Indian tribes in the phrase “other domestic

government.” Brief of Appellants, p. 13. This argument, however, was thoroughly

considered and properly rejected by the Bankruptcy Court in reliance, in part, on

the court’s opinion in In re Russell, 293 B.R. at 38-41.

As the Bankruptcy Court correctly recognized, “there is a material difference

between (a) determining the scope or extent of an explicitly stated abrogation of

sovereign immunity, as is the issue here; and (b) determining whether there was

any abrogation in the first place where the statute is silent on the matter . . . . In the

Court’s opinion, the most important lesson from In re Russell is that implication is

8 Although the Bankruptcy Court did not consider them, the pronouncements of the
Executive branch, including Presidential pronouncements, and pronouncements of
the Bureau of Indian Affairs, the federal agency most directly involved in the
relationship between the United States government and Indian tribes, buttress the
inescapable conclusion that Indian tribes are domestic governments and, therefore,
are “governmental units,” within the meaning of Section 101(27) of the
Bankruptcy Code. See Dkt. 1, Pg ID 229-272.
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distinguishable from deduction.” Dkt. 1, pg ID 25; 516 B.R. at 474-475 (internal

citation and footnote omitted). Section 106(a) of the Bankruptcy Code abrogates

the sovereign immunity of any “governmental unit.” The definition of

“governmental unit” includes every “domestic government.” Reliance on

deduction, rather than inference or implication, is all that is required to conclude

that the sovereign immunity of an Indian tribe, a domestic government, is

abrogated thereby. In re Russell, 293 B.R. at 40.

C. Specific Reference to “Indian Tribes” in Other Legislation Does
Not Render Either Section 106(a) or Section 101(27) Ambiguous.

It is equally insufficient to argue that, because Congress specifically referred

to Indian tribes in other legislation, the failure to specifically identify Indian tribes

in Sections 106 or 101(27) means that Indian Tribes were not unequivocally

included or that Congress did not unambiguously abrogate the Tribe’s sovereign

immunity. This same argument was specifically considered and rejected by the

Court of Appeals for the Ninth Circuit in Krystal Energy, supra, by the court in In

re Russell, supra, and by the Bankruptcy Court below because none of the statutes

identified by the Tribe contain a blanket abrogation of sovereign immunity for all

sovereign entities remotely similar to Section 106(a) of the Bankruptcy Code. In

fact, the Americans with Disabilities Act (“ADA”), which was at issue in the case

Florida Paraplegic Association v. Miccosukee Tribe of Indians of Florida, 166 F.

3d 1126 (11th Cir. 1999), does not contain a blanket abrogation of sovereign
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immunity to enforce the ADA. Rather, the ADA only expressly abrogates

sovereign immunity under the Eleventh Amendment which applies only to States,

and not common law sovereign immunity which applies to Indian tribes. While

the Eleventh Circuit held that Indian tribes were subject to the ADA, that statute

did not waive sovereign immunity to enable a private right of action against tribes.

In these circumstances, it is not surprising that the court held that it was uncertain

whether Congress intended the ADA to waive Tribal immunity.

Similarly, in other examples relied upon by the Tribe, the courts were

required to determine whether a particular statute should apply to an Indian tribe,

thereby effectively abrogating its sovereign immunity, even though the statute was

silent on the issue and did not address “sovereign immunity” at all. For example,

in Bassett v. Mashantucket Pequot Tribe of Indians of Florida, 204 F.3d 343, 357

(2nd Cir. 2000), the court refused to subject a tribe to jurisdiction in federal court by

private party under the Copyright Act because congressional abrogation cannot be

implied from a statute that does not mention either the abrogation of sovereign

immunity or Indian tribes. That Act literally presents the opposite situation from

Section 106(a) of the Bankruptcy Code, where a specific Code section abrogates

sovereign immunity for all foreign and domestic governments. See also, Dellmuth

v. Muth, 491 U.S. 223, 231 (“the EHA makes no reference whatsoever to either the

Eleventh Amendment or the States’ sovereign immunity.”) In short, for the
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reasons detailed by the Bankruptcy Court below, none of the cases relied upon by

the Tribe required a court to consider a federal statute containing a blanket waiver

of sovereign immunity, let alone a federal statute containing the blanket,

comprehensive waiver contained in Section 106(a) of the Bankruptcy Code. Dkt.

1, Pg ID 20-23; 516 B.R. at 471-472; In re Russell, supra at 43-44.

Moreover, the Tribe’s argument ignores the fact that federal laws generally

applicable throughout the United States, such as the Bankruptcy Code, apply with

equal force to Indian tribes, and Indian tribes need not be mentioned specifically

because a statute of general applicability is presumed to apply to them. Donovan

v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 1985), relying on the

Supreme Court’s decision in FPC v. Tuscarora Indian Nation, 362 U.S. 99 (1960).

As stated by the Coeur d’Alene court, “we have not adopted the proposition that

Indian tribes are subject only to those laws of the United States expressly made

applicable to them. Nor do we do so here.” Coeur d’Alene at 1116. The Coeur

d’Alene court went on to identify three exceptions to this rule stating, “a federal

statute of general applicability that is silent on the issue of applicability to Indian

tribes will not apply to them if (1) the law touches “exclusive rights of self-

governance in purely intramural matters”; (2) the application of the law to the tribe

would “abrogate rights guaranteed by Indian treaties”; or (3) there is proof “by

legislative history or some other means that Congress intended the law not to apply
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to Indians on their reservation.” It is obvious that none of these three exceptions

apply to the Tribe or this case.

The Coeur d’Alene approach was recently adopted and applied by the United

States District Court of the Western District of Michigan in the cases Little River

Band of Ottawa Indians v. National Labor Relations Board, 2010 US Dist. Lexis

98743 (September 20, 2010) and Geroux v. Assurant, Inc., Union Security

Insurance, 2010 U.S. Dist. Lexis 24847 (March 17, 2010). It was also adopted by

the Eleventh Circuit in the Florida Paraplegic Association v. Miccosukee Tribe

case relied upon by the Tribe, to find that the ADA applied to Indian tribes. Under

the Coeur d’Alene line of cases, the Bankruptcy Code is a statute of general

applicability which applies to Indian tribes regardless of whether the statute

specifically references them. And in stark contrast to the ADA at issue in the

Florida Paraplegic Association case, supra, which applied to Indian tribes, but

which did not contain a waiver of sovereign immunity to enable private rights of

action against Indian tribes, Section 106(a) of the Bankruptcy Code contains a

blanket abrogation of sovereign immunity for all governments -- foreign or

domestic -- who could otherwise assert it.

Finally, the Tribe argues that the Krystal Energy decision was wrongly

decided because it rejected arguments substantially identical to those made by the

Tribe in this Court and in the Bankruptcy Court below. Brief of Appellants, pp. 28-
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32. Each of the Tribe’s arguments are addressed above. The Bankruptcy Court

carefully analyzed the Krystal Energy decision, and found it to be “far more

persuasive than In re Whittaker on this point. Indian tribes are clearly and

unequivocally ‘governments,’ despite their uniqueness.” Dkt. 1, Pg ID 14; 516

B.R. at 467-468. The Krystal Energy decision was correctly decided and should be

followed here.

CONCLUSION

Reduced to its essence, the Tribe’s entire argument is that Indian tribes are

not unambiguously “domestic governments,” because the terms “Indian tribe,”

“tribal government,” or “domestic dependent nation” were not used in Section

106(a) of the Bankruptcy Code. Congress, however, is not required to use magic

words to abrogate sovereign immunity. The Bankruptcy Court concluded that

“Congress made its intent unequivocally, perfectly, and sufficiently clear, despite

not using the ‘magic words.’” The Bankruptcy Court was correct and, therefore,

Appellee respectfully requests this Court to affirm the Bankruptcy Court’s

Memorandum Opinion and Order Denying the Tribe’s Renewed and Supplemented

Motion to Dismiss.
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