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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

 
 

No. 14-12007 
 
 

RONALD COLBERT, et al., 
 

Plaintiffs-Appellees, 
 

v. 
 

UNITED STATES OF AMERICA, 
 

 Defendant-Appellant. 
 
 

REPLY BRIEF FOR THE APPELLANT 
 
 

INTRODUCTION AND SUMMARY 

The Indian Self-Determination and Education Assistance Act, Pub. L. No. 

93-648, 88 Stat. 2203 (Section 638 or ISDA), provides that a tribe, tribal 

organization or tribal contractor performing functions under a self-determination 

contract may be “deemed” to be a part of the Bureau of Indian Affairs (BIA), and 

its employees may be “deemed” employees of the BIA for purposes of the Federal 

Tort Claims Act1 (FTCA) while acting within the scope of their employment in 

carrying out functions authorized in any such contract. See Department of the 

128 U.S.C. §§ 1346(b), 2671-2680. 
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Interior and Related Agencies Appropriations Act of 1991, Pub. L. No. 101-512, 

Tit. III, § 314, 104 Stat. 1915, 1959-60 (1990) (Section 314) (codified as amended 

at 25 U.S.C. § 450f note). Strictly speaking, Congress wanted to encourage Indian 

self-determination by authorizing tribal contractors to, in effect, ‘“step into the 

shoes’” of the federal government by transferring control of the operation of 

certain programs and services that had previously been administered by the federal 

government for the benefit of Indians. See S. Rep. No. 107-324 at 2 (2002), 2002 

WL 31474281. See also 25 U.S.C. §§ 450b(j) (‘“self-determination contract’ 

means a contract . . . between a tribal organization and the appropriate Secretary 

for the planning, conduct and administration of programs or services which are 

otherwise provided to Indian tribes and their members pursuant to Federal law”); 

id. § 450f(a) (directing Secretary, at tribe’s request, to enter into self-determination 

contract transferring administration of programs the Secretary is authorized to 

administer for the benefit of Indians). Thus, only if a function or activity was 

previously performed by the federal government when it administered a program 

for Indians, may that function be transferred to a tribe. 25 U.S.C. § 450f(a)(2)(E) 

(Secretary may decline to enter contract if tribe’s proposal is beyond scope of 

programs or services Secretary is authorized to provide for Indians). 

2 

 

Case: 14-12007     Date Filed: 12/15/2014     Page: 7 of 31 



In exercising jurisdiction in this case, the district court concluded that a 

Navajo Nation Department of Justice (Navajo Nation DOJ) attorney was 

performing functions under a self-determination contract for social services when 

she caused a traffic accident in which Ronald and Jerri Colbert (collectively, 

Colbert)2 were injured, and then deemed her to be an employee of the BIA for 

purposes of the FTCA, even though she was performing legal services that were 

not provided for under the agreement. As we discussed in our opening brief (at 19-

20, 24-32), the district court’s sweeping holding that the FTCA coverage provision 

“encompasses all tribal employees who perform functions under the contract” 

(Doc. 110 at 32; App. 266) is reversible error. On its face, the court’s ruling could 

apply to any tribal employee so long as the employee was performing any activity 

peripherally related to a 638 contract, regardless of whether the BIA explicitly 

contracted the activity to the Tribe under the agreement, or indeed, whether the 

parties even contemplated that the activity would be performed under the contract.  

As we explained (Br. 7, 46-49), Congress did not intend to expand the 

federal government’s liability by extending FTCA coverage to tribal contractors 

2As noted in our opening brief, Ronald Colbert passed away during the 
pendency of this lawsuit in district court, and Jerri Colbert was permitted to 
continue the action in her individual capacity and as the personal representative of 
Mr. Colbert’s estate. 

3 
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through the ISDA. Rather, Congress intended only to maintain the government’s 

exposure at the same level that was associated with the government’s direct 

administration of programs for the benefit of Indians prior to enactment of the 

ISDA.  See S. Rep. No. 100-274 at 28 (1987), as reprinted in 1988 U.S.C.C.A.N. 

2620, 2646-2647.  In this case, the 638 contract between the Navajo Nation3 and 

the BIA called for the tribal contractor to implement the Indian Child Welfare Act 

(ICWA), 25 U.S.C. §§ 1901-1963, by carrying out social services for Navajo 

children and families, not by providing legal services on behalf of the Tribe. 

Indeed, the position of attorney was not included in the listing of key personnel 

needed to perform the functions of the contract; only social workers, case workers 

and their support staff were included. Because the court’s holding impermissibly 

expands the government’s waiver of sovereign immunity beyond what Congress 

intended, see Suarez v. United States, 22 F.3d 1064, 1065 (11th Cir. 1994), its 

judgment should be set aside. 

3The Navajo Nation is not a party to this action, but the United States and 
Colbert have consented to the Tribe filing an amicus curiae brief.  On December 9, 
the government was served with an electronic copy of the Tribe’s proposed amicus 
brief, although it is our understanding that the application of the Tribe’s counsel 
for pro hac vice admission to this Court is still pending. 

4 
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Colbert fails to grasp the main thrust of our argument, i.e., that the 

government’s tort liability under Section 314 cannot extend to the performance of 

a function (providing legal services) that was never contemplated by the self-

determination contract; indeed, a function that the government itself would not 

(and could not) perform if it were providing direct social services for Navajo 

children and families. Thus, Colbert misstates the government’s position as being 

based on the proposition that the Navajo Nation attorney, Kandis Martine, was 

practicing law without a license in Florida, and then attacks this straw man 

argument by pointing out that there is no evidence that Martine actually 

participated as counsel in the state court adoption proceedings involving the 

Navajo child. But we have not suggested that Martine engaged in the unauthorized 

practice of law. Rather, as we have explained, Martine was engaged in the 

performance of legal services and the performance of legal services was not a 

function or activity authorized under the 638 contract; therefore FTCA liability 

does not attach for Martine’s activities. 

Colbert and amicus Navajo Nation also argue that the district court’s 

decision should be upheld because: (1) Martine was carrying out the 638 contract 

by performing functions nine (educating and training the local contract attorney on 

the provisions of the ICWA) and eleven (monitoring state compliance with the 

5 
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ICWA); and that, (2) in any event, nothing in the self-determination contract or the 

law expressly prohibit an attorney from performing functions under a self-

determination contract.  

We addressed the flaws in the district court’s reasoning on these points in 

our opening brief (at 22-32), but we take this opportunity to make the additional 

points below, and to correct the misstatements of the government’s position, and of 

the law, that permeate Colbert’s brief and the brief of the amicus curiae. 

ARGUMENT 

A.  The District Court Erred By Deeming Martine To Be An Employee Of  
       The BIA Because She Was Not Carrying Out The 638 Contract. 

 
As we discussed in our opening brief (at 22-24), because the FTCA grants a 

limited waiver of sovereign immunity by making the United States liable for the 

tortious conduct of federal employees, “[t]he alleged tortfeasor’s status as an 

‘employee of the government’ is the sine qua non of liability” under the Act. 

Means v. United States, 176 F.3d 1376, 1379 (11th Cir. 1999); see Patterson & 

Wilder Constr. Co., Inc. v. United States, 226 F.3d 1269, 1273-74 (11th Cir. 2000). 

In enacting Section 314, Congress provided that under certain circumstances, tribal 

contractors and their employees may qualify as employees of the BIA for purposes 

of the FTCA “while . . . carrying out” functions authorized in a self-determination 

contract.  25 U.S.C. § 450f note. The district court, relying on a broadly worded 

6 
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provision in the 638 contract,4 rather than on the language of Section 314, viewed 

the dispositive inquiry in this case as simply whether “Martine was performing any 

functions under the 2006 self-determination contract.” Doc. 110 at 26 (App. 260) 

(emphasis added). Colbert maintains that the district court’s ruling should be 

affirmed because Martine was carrying out the 638 contract by performing 

functions 9 and 11 under the Scope of Work. Appellees’ Br. 15-17. Colbert’s 

reasoning comes up short in several respects, however. 

1. First, it is axiomatic that “[a] waiver of the Federal Government's 

sovereign immunity must be unequivocally expressed in statutory text and will not 

be implied.” Lane v. Pena, 518 U.S. 187, 192, 116 S. Ct. 2092, 2096, 135 L.Ed.2d 

486 (1996) (citations omitted). Further, statutory waivers of sovereign immunity 

are construed strictly in favor of the sovereign. Asociacion de Empleados del Area 

Canalera v. Panama Canal Comm’n, 453 F.3d 1309, 1315 (11th Cir. 2006).   

4As discussed in our opening brief, the annual funding agreement (AFA) 
incorporated into the 638 contract contained an optional clause providing that for 
purposes of FTCA coverage, “the Navajo Nation and its employees are deemed to 
be employees of the Federal government while performing work under the 
contract.” Doc. 104-5 at 14 (App. 198) (AFA § O(1) (Federal Tort Claims Act). 
See 25 C.F.R. § 900.186 (inclusion of clause concerning FTCA coverage in self-
determination contract is optional at Tribe’s request). 

7 
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Here, the relevant statutory provision states that a tribal contractor’s 

employees are deemed employees of the BIA “while . . . carrying out the contract.” 

25 U.S.C. § 450f note. Thus, a tribal contractor’s employee must be explicitly 

carrying out a function contemplated by the self-determination contract in order to 

be “deemed” an employee of the BIA for purposes of the FTCA. The 

determinative question in our case is whether Martine was “carrying out” the 

contract by performing legal services (a function not transferred to the Tribe under 

the agreement) while in Jacksonville. The question is not, as the district court 

opined, simply whether she was “performing any functions” in furtherance of the 

contract’s goals. See Shirk v. United States,  __ F.3d ___, 2014 WL 6871562 at *6 

(9th Cir. Dec. 8, 2014) (“At the first step of the § 314 inquiry, courts must 

determine whether the alleged activity is, in fact, encompassed by the relevant 

federal contract or agreement.”). 

Colbert does not dispute that providing legal services was not a function the 

BIA transferred to the Navajo Children and Family Services (NCFS) Program 

under the contract. The district court also acknowledged as much. See Doc. 110 at 

32 (App. 266) (“[I]t is true that during her Jacksonville visit, Martine was 

presumably discussing legal strategies with Seitlin and Begay – a function not 

mentioned in the 2006 self-determination contract. . . .”) (emphasis added). Indeed, 

8 
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as discussed in our opening brief (at 30-31), if the BIA were providing direct social 

services to Navajo children and families on a reservation, it would not send federal 

government lawyers to represent the interests of the Tribe in state court adoption 

proceedings. See 25 C.F.R. § 23.13(h) (the BIA’s obligation to provide counsel 

does not extend to Indian tribes involved in state court child custody proceedings); 

id. § 23.22(a)(8) (child and family social services programs funded by grants 

awarded by the BIA may include “legal representation and advice to Indian 

families involved in tribal, state, or Federal child custody proceedings.”) (emphasis 

added). If the BIA would not have used federal government lawyers to represent 

the Tribe’s interests in state court child custody proceedings, then, a fortiori, it 

could not have transferred that function to the Navajo Nation under the self-

determination contract.5   

5The Navajo Nation’s argument that “it is not up to the United States to 
second-guess the [Tribe’s] decisions in carrying out the contract,” Amicus Br. 15, 
misapprehends the concept of self-determination agreements. See also id. at 14. As 
we’ve discussed, Congress intended tribes to be able to “step into the shoes” of the 
federal government by permitting the transfer of the control of functions, programs 
or services to tribal contractors that the BIA otherwise would have provided for the 
benefit of Indians.  See 25 U.S.C. § 450f(a). Thus, the BIA may transfer pursuant 
to a 638 contract only those functions that the agency itself is authorized to 
perform for Indians. And while it is true that a goal of the ISDA is to encourage the 
“effective and meaningful participation by the Indian people in the planning, 
conduct, and administration of  . . . programs and services” for Indians, 25 U.S.C. § 

9 
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Rather, Colbert insists that Martine, in “her roles as educator and trainer” 

and as “monitor [of] the state’s efforts to comply with the Indian Child Welfare 

Act,” was in Jacksonville ‘to perform functions identifiable in and expressly 

authorized by the self-determination contract.” Appellees’ Br. 19. But as we 

explained in our main brief (at 33), the 638 contract covers the pursuit of those 

general goals only insofar as they may be performed by tribal employees engaged 

in social services activities. As the Ninth Circuit explained in a recent decision 

involving the proper analysis of Section 314 claims, “[i]f . . . the relevant federal 

contract does not encompass the activity that the plaintiff ascribes to the employee, 

or if the agreement covers that conduct, but not with respect to the employee in 

question, there is no subject matter jurisdiction.” Shirk, 2014 WL 6871562 at *6 

(emphasis added). 

The Navajo Nation (Br. 15) wrongly asserts that in Shirk, the Ninth Circuit 

“overturn[ed]” the same arguments that the government makes in this case 

concerning Section 314’s scope. Although the Ninth Circuit ultimately vacated the 

district court’s judgment in favor of the United States and remanded the case for 

450a(b), a tribal contractor cannot unilaterally decide to perform a function under a 
self-determination contract that was not transferred to it by the federal government 
and have FTCA liability attach.  

 

10 
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further proceedings, as the italicized language quoted in the text shows, the court 

of appeals’ decision actually supports the government’s argument here that while 

the performance of functions 9 and 11 were contemplated under the 638 

agreement, FTCA coverage only attaches to tribal employees who are actually 

working under the contract. See Appellant’s Br. 22-24. Hence, the fact that 

Martine’s activities in planning to meet with the Florida attorney may have 

furthered the overall goals of the 638 contract by providing education and training 

about the ICWA and monitoring state compliance efforts, her activities were not 

“under” the contract itself, and it was error for the district court to deem her an 

employee of the BIA for purposes of FTCA coverage.6 

6The following hypothetical further illustrates our point that Martine’s 
activities were not performed “under” the 638 social services contract at issue:  
Assume that the NCFS Program never requested the Navajo Nation DOJ’s 
assistance with the adoption proceeding; instead, the Navajo Nation DOJ directly 
received notice of the upcoming hearing. Martine is assigned by the Navajo Nation 
DOJ to retain local counsel and attend the hearing. Martine then drives to the 
hearing and educates Seitlin about the ICWA, explaining the Tribe’s placement 
interests. If Martine, while driving to the hearing, caused the same accident as 
occurred here, would she be “carrying out” or performing functions “under” the 
NCFS Program’s 638 contract? 

 
Certainly not. The Navajo Nation DOJ could not, after the fact, claim that 

because the NCFS Program had a contract for providing education and training on 
the ICWA and monitoring state compliance efforts, Martine was therefore working 
under that contract, even though that contract did not contemplate providing legal 

11 
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The Navajo Nation’s attempt to analogize the Ninth Circuit’s mechanic 

hypothetical in Shirk, supra, to the facts in our case is also unavailing.  See Amicus 

Br. 16-17. In the Ninth Circuit’s hypothetical, a 638 contract requires maintenance 

of a fleet of vehicles. See Shirk, 2014 WL 6871562 at *5. Thus, we must assume 

that vehicle maintenance is a function that the BIA would have performed, and 

transferred that function to the tribe under the contract. If the mechanic negligently 

installs brakes in one of the vehicles used by another tribal employee to carry out 

that employee’s functions under a self-determination contract, and an accident 

occurs because of the mechanic’s negligence, the mechanic would be covered by 

the FTCA because her negligence occurred while she was acting within the scope 

of her employment in carrying out a 638 contract that required vehicle 

maintenance. See Section 314 (tribal contractor’s employees are “deemed 

employees of the [BIA] . . . while acting within the scope of their employment in 

carrying out the contract”). But that is not our case. For the hypothetical to fit the 

services as an authorized contract function. Indeed, but for the fact that Laughter-
Begay was also in the car – to perform functions under (“carry out”) a 638 contract 
– this would be an easy case. In other words, if Martine had been driving alone to 
the hearing at the direction of the Navajo Nation DOJ, in her capacity as an 
attorney for the Tribe, it could not be claimed that she was “carrying out” a 638 
contract function. The fact that Laughter-Begay, an NCFS employee, happened to 
be in the car with her does not mean that Martine was “carrying out” the social 
services contract, so as to allow her to qualify to be deemed an employee of the 
BIA for purposes of the FTCA.     

12 
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facts of our case, it must be assumed instead that the mechanic is not carrying out a 

contract for vehicle maintenance, because such a function was not contracted to the 

tribe. That would be the only way to fit the undisputed fact in this case that the 

provision of legal services by the Navajo Nation DOJ was not a contracted 

function. 

Therefore, to the fit the facts here:  The mechanic performs a non-contracted 

function in installing the brakes. A tribal employee who is carrying out a contract 

for social services drives the vehicle and an accident occurs when the negligently 

installed brakes fail. The injured plaintiff does not sue the tribal employee who 

drove the vehicle, but instead sues the mechanic for her negligence in making 

brake repairs that were not contracted out under the 638 agreement. The mechanic 

was not “carrying out” a contracted function when she made those repairs and 

therefore she cannot be deemed to be a BIA employee for purposes of the FTCA. 

Martine is like the mechanic in the second scenario. The Tribe argues, 

nevertheless, that the mechanic (Martine) should be “deemed” to be an employee 

carrying out a 638 contract because, although the mechanic was not performing 

any functions under any self-determination contract when she installed the brakes 

(provided legal services), and the BIA did not contract with the tribe for vehicle 

maintenance (legal services), the mechanic’s services nevertheless assisted the 

13 
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other employee’s work under the 638 contract by enabling that employee to drive 

and “carry out” functions (social services) that were contracted. But that is an 

impermissible reading of Section 314 that would permit any tribal employee 

anywhere to claim that if her non-contracted services somehow helped enable 

another employee to carry out contracted functions under a 638 agreement, then 

she too is carrying out the 638 contract (i.e., performing work under that contract). 

As we have discussed, such a tortured reading of the statutory text expands the 

government’s waiver of sovereign immunity far beyond what Congress intended. 

See Dedrick v. Youngblood, 200 F.3d 744, 746 (11th Cir. 2000); Suarez, 22 F.3d at 

1065. 

In any event, social worker Lucy Laughter-Begay, an NCFS Program 

employee who was  fully capable of providing education and training on the ICWA 

and monitoring state compliance with the Act, was the tribal employee who was in 

fact “carrying out” the 638 contract in this case, as opposed to Martine, who was 

providing legal services. As Laughter-Begay testified in her deposition, Martine 

accompanied her to Jacksonville to “provid[e] . . . [l]egal assistance” for the 

children and family services program. Doc. 46-5 at 16 (Supp. App. 21). While in 

Florida, Laughter-Begay “coordinat[ed] with the [Navajo Nation] Department of 

Justice in regards to legal services. . . .” Doc 46-5 at 34 (Supp. App. 39) (emphasis 

14 
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added). Similarly, the Director of the NCFS Program, Regina Yazzie, stated in her 

deposition that Martine was in Jacksonville in her capacity as an attorney for the 

children and family services program. Doc. 104-9 at 10 (App. 222) (Yazzie Dep. at 

50:12-19); Doc. 104-9 at 12 (App. 224) (Yazzie Dep. at 57:5-10). Yazzie further 

testified that the presence of both Laughter-Begay and Martine was needed in 

Jacksonville – i.e., Laughter-Begay was needed in her capacity as a social worker, 

and Martine was there as the legal representative of the NCFS Program.  Doc. 104-

9 at 12 (App. 224) (Yazzie Dep. at 58:18-25; 59:1-10).  Simply put, the NCFS 

Program was Martine’s client, and she was in Jacksonville as its legal 

representative. 

2. Second, it is not relevant to the analysis in this case that Martine did not 

participate as counsel in the state court adoption proceedings by “signing pleadings 

and making arguments to a judge.” See Appellees’ Br. 21-22. Contrary to Colbert’s 

characterization of the government’s position, our argument that Martine’s purpose 

in Jacksonville was provide legal advice and assistance on behalf of the Tribe and 

the NCFS Program is not to suggest that she engaged in the unauthorized “practice 

of law” in the state of Florida. See Appellees’ Br. 12, 20-21. Rather, the point of 

our argument is that the legal advice she provided was not a function authorized or 

required by the 638 contract at issue. As discussed above, and in our opening brief 

15 
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(at 33-34), the United States does not dispute that Martine’s activities in retaining 

the services of a contract attorney licensed in Florida furthered the general goals of 

the 638 contract. And it was not improper for Martine to help educate the local 

attorney (Seitlin) on the complexities of the ICWA or to plan legal strategy with 

Seitlin so that the interests of her client, the Tribe, were adequately represented in 

the custody proceedings. But while Martine was not engaged in the unauthorized 

“practice of law” by performing these functions, nor was she “carrying out” the 

638 contract, because providing legal services was not contemplated by the 

agreement.  

Under Colbert’s theory, any time a Navajo Nation component operating 

under a 638 contract requests the assistance of a Navajo Nation DOJ attorney with 

a legal proceeding, the attorney would be helping that component perform all of its 

functions under the contract. In effect, the Navajo Nation DOJ attorneys, despite 

not providing their services under a 638 contract, would be automatically deemed 

“employees of the BIA” every time their services are requested. Congress could 

not have intended such an expansive reading of the law, particularly since the BIA 

does not provide such legal services when it administers a program on behalf of a 

tribe.   
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The Navajo Nation takes issue with our contention that Congress did not 

intend an expansive reading of Section 314 that would sweep up all manner of 

tribal employees and their activities whenever there is any interaction with 638 

contract functions. See Amicus Br. 8-10. According to the Tribe, “Congress 

intended [the FTCA coverage provision] to be expansive and ‘stunning’ in order to 

benefit the tribes and lead them to Self-Determination.” Id. at 8. As support for this 

claim, the Tribe contends that then-President Bush and the United States 

Department of Justice “acknowledged the expansive nature of the law.” Id. at 9; 

see id. at 10 (Statement of President George Bush Upon Signing H.R. 5769, as 

reprinted in 1990 U.S.C.C.A.N. 3283-4, 3283-5 (1990); Coverage Issues Under 

the Indian Self-Determination Act, 22 U.S. Op. Off. Legal Counsel 65 (1998)). 

What the Tribe fails to mention, however, is that the cited references show that the 

Executive Branch opposed adoption of the amendment precisely on grounds that it 

was too broad and could lead to increased exposure for the United States under the 

FTCA. If the Navajo Nation’s construction of Section 314 is correct, then 

Executive Branch opposition to the amendment was justified because contrary to 

congressional intent, the government’s liability under the FTCA would not be 

maintained at the same level of exposure as it was when the federal government 

17 

 

Case: 14-12007     Date Filed: 12/15/2014     Page: 22 of 31 



operated the same programs for the benefit of Indians pre-ISDA. See S. Rep. No. 

100-274 at 28 (1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2646-2647.7   

Colbert’s attempt (Br. 24) to analogize Martine’s role to the hiring of an 

attorney as an expert in a legal malpractice case proves our point. Suppose that, 

instead of requesting the Navajo Nation DOJ’s assistance for the adversarial child 

custody proceeding, the NCFS Program retained local counsel directly. The local 

counsel then decides, as a strategic matter, that a lawyer should testify as an expert 

to educate the court about the ICWA and the Navajo Nation’s child placement 

interests. Martine, “an expert on the Indian Child Welfare Act,” (Appellees’ Br. 

24) is asked to testify. The Navajo Nation DOJ grants her official approval to 

7The Executive Branch’s opposition to FTCA coverage for tribal contractors 
was essentially two-fold: (1) independent contractors traditionally have been 
excluded from FTCA coverage because the United States exercises no control or 
supervision over their day-to-day activities, and extending FTCA coverage would 
defeat the purpose of respondeat superior law incorporated by the FTCA and the 
deterrent value of the fault-based tort compensation system; and (2) paying for the 
torts of tribal contractors is inconsistent with the goal of self-determination by 
paradoxically encouraging self-governance while paternalistically relieving tribes 
of responsibility for their tortious actions. See S. Rep. No. 100-274 at 59-60, 1988 
U.S.C.C.A.N. at 2678-79. Congress settled the policy question by enacting Section 
314 over the Executive Branch’s objections. See Allender v. Scott, 379 F. Supp. 
1206, 1218 n.15 (D. N.M. 2005). But the provision Congress drafted only waives 
federal sovereign immunity for tribal contractors “carrying out” contracts, and 
limits FTCA coverage to tribal employees who “carry out” functions that the 
government otherwise would have performed if those functions were not 
contracted to tribes.   
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testify at the proceeding. In testifying, she would be providing “education” on the 

provisions of the ICWA.  It would be illogical, however, to argue that Martine was 

therefore “carrying out” the 638 contract and deemed an “employee” of the BIA 

for purposes of FTCA coverage. 

3. Finally, notwithstanding the arguments of Colbert and the Navajo Nation 

to the contrary, the fact that Section 314, the governing regulations and the 638 

contract do not expressly prohibit an attorney from performing functions under a 

self-determination contract is wholly beside the point. See Appellees’ Br. 24-26; 

Amicus Br. 13-14. The government has not contended that Martine was “precluded 

from FTCA coverage under [the] Self-Determination contract just because . . . 

[she] is trained as an attorney.” See Amicus Br. 14.  To reiterate, Martine could not 

be deemed an employee of the BIA for purposes of FTCA coverage because the 

legal services she provided were not contracted for under the 638 agreement; and, 

to the extent that her activities furthered the general goals of the contracted 

program for social services, she was not working “under” the agreement. See Shirk, 

2014 WL 6871562 at *6 (If the 638 agreement covers the conduct at issue, “but not 

with respect to the employee in question, there is no subject matter jurisdiction.”).  
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B.  Because Section 314 Is Unambiguous, The Indian Canon Of  Statutory  
      Construction Has No Application In This Case. 

 
In yet another mischaracterization of the government’s arguments, Colbert 

and the Navajo Nation maintain that the government has suggested that the ISDA 

is ambiguous. Appellees’ Br. 41; Amicus Br. 17. But the United States has not 

contended that the statute is unclear; indeed, we have argued the exact opposite. 

 For instance, we stressed in our opening brief that “a plain reading of the 

relevant statutory text – Section 314 – requires that a tribal employee be explicitly 

‘carrying out’ a function contemplated by the 638 contract in order to be ‘deemed’ 

an ‘employee of the BIA’ for purposes of the FTCA . . . .” Appellant’s Br. 27. We 

also pointed out that other provisions in the statutory text “make clear that by 

directing the Secretary to contract with tribes under the ISDA, Congress intended 

that tribal contractors essentially step into the government’s shoes to perform 

functions for the benefit of Indians that the BIA would otherwise have been 

required by statute to perform,” and “did not intend the limited FTCA coverage 

provided under the ISDA to be a license for expanding the government’s waiver of 

immunity for functions that the BIA does not contract or perform.”  Id. at 28; see 

25 U.S.C. § 450f(a)(1) (directing Secretary of the Interior to enter into 638 

contracts with tribal organizations “to plan, conduct, and administer programs” that 

the Secretary “is authorized to administer for the benefit of Indians); § 450b(j) 
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(defining “self-determination contract” to mean “a contract . . . between a tribal 

organization and the appropriate Secretary for the planning, conduct and 

administration of programs or services which are otherwise provided to Indian 

tribes and their members pursuant to Federal law.”). See also 25 U.S.C. § 

450f(a)(2)(E) (Secretary may decline to enter contract if tribe’s proposal is beyond 

scope of programs or services Secretary is authorized to provide for Indians). 

Further, contrary to Colbert’s contention that our reference to the legislative 

history of Section 314 is an effort “to complicate the issue” (Appellees’ Br. 41), we 

discussed the legislative history of Section 314 to show that it supports our plain 

meaning construction. See Appellant’s Br. 46. This Court has similarly discussed 

legislative history when it supported the Court’s construction of unambiguous 

statutory language or for the sake of completeness of the discussion of the statutory 

scheme at issue. See, e.g., Am. Bankers Ins. Group v. United States, 408 F.3d 1328, 

1333 (11th Cir. 2005) (noting that legislative history of unambiguous statute 

supported court’s conclusions); Harry v. Marchant, 291 F.3d 767, 772 (11th Cir. 

2002) (Notwithstanding the plain meaning rule, “judges sometimes have not 

resisted the temptation to set out and discuss the legislative history. . . . We 

likewise succumb.”) (citation and internal quotation marks omitted).  
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In a final attempt to bolster the district court’s erroneous ruling, both Colbert 

and the Navajo Nation “retreat[] to that last redoubt of losing causes, the 

proposition that the statute at hand should be liberally construed to achieve its 

purposes.” See Dir., Office of Workers’ Comp. Programs, Dep’t of Labor v. 

Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 135, 115 S. Ct. 1278, 

1288, 131 L. Ed. 2d 160 (1995). Thus they urge this Court to apply the pro-Indian 

canon of construction that statutory ambiguities should be construed in favor of 

Indians. Appellees’ Br. 42-44; Amicus Br. 17-19. See e.g., Three Affiliated Tribes 

v. Wold Eng’g, P.C., 467 U.S. 138, 149, 104 S. Ct. 2267, 2275, 81 L. Ed. 2d 113 

(1984); Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282, 1285 (11th Cir. 2001). 

But “[t]he canon of construction regarding the resolution of ambiguities in favor of 

the Indians . . . does not permit reliance on ambiguities that do not exist, nor does it 

permit disregard of the clearly expressed intent of Congress.” South Carolina v. 

Catawba Indian Tribe, Inc., 476 U.S. 498, 506, 106 S. Ct. 2039, 2044, 90 L.Ed.2d 

490 (1986); see also Chickasaw Nation v. United States, 534 U.S. 84, 94, 122 S. 

Ct. 528, 535, 151 L.Ed.2d 474 (2001). As we have discussed, the language of 

Section 314 is plain and unambiguous – the 638 contract must encompass the 

functions performed, with respect to the tribal employee in question, in order for 
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FTCA coverage to attach. See Shirk, 2014 WL 6871562 at *6. Thus, the pro-Indian 

canon is not applicable here. 

Nor is the 638 contract’s liberal construction clause applicable here. As 

discussed in our main brief (at 32-33), that provision would be applicable if our 

case concerned an issue relating to the transfer of funding for the contracted 

functions, services, activities or programs. Because the question here concerns 

whether Martine was actually carrying out a function required or authorized by the 

contract, the liberal construction clause does not come into play. 
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CONCLUSION 

For the foregoing reasons, as well as those argued in our main brief, the 

district court’s judgment should be reversed. 

      Respectfully submitted, 

      JOYCE R. BRANDA 
          Acting Assistant Attorney General 

      A. LEE BENTLEY, III 
           United States Attorney 

      BARBARA C. BIDDLE 
         (202) 514-2541 
      /s/Jeffrica Jenkins Lee           
      JEFFRICA JENKINS LEE 
          (202) 514-5091 
          Attorneys, Appellate Staff 
          Civil Division, Room 7537 
          U.S. Department of Justice 
          950 Pennsylvania Ave., NW 
          Washington, DC 20530-0001 
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