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STATEMENT REGARDING CONSENT TO FILE  

 Pursuant to D.C. Circuit Rule 29(b), undersigned counsel 

for amicus curiae Indian Land Tenure Foundation (“ILTF”) 

represents that all parties have consented to the filing of this 

brief.  Pursuant to Fed. R. App. P. 29(c), ILTF further states that 

no counsel for a party authored this brief in whole or in part, 

and no person other than amicus curiae or its counsel made a 

monetary contribution to its preparation or submission. 

 

DISCLOSURE STATEMENT: 

 The ILTF is a non-profit, non-stock corporation organized 

under the laws of Minnesota.  There is no parent corporation of 

ILTF, and no publicly held company owns ten percent or more 

of the stock of ILTF, as there is no stock. 
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CERTIFICATE AS TO PARTIES, RULINGS, 
AND RELATED CASES: 

 Pursuant to Circuit Rule 28(a)(1), amicus curiae Indian 

Land Tenure Foundation (“ILTF”) certifies that: 

 (A) Parties and Amici 

 Except for ILTF and any other amici who have not yet 

entered an appearance in this proceeding, all parties are listed 

in the Brief of Appellants.  ILTF further notes that on December 

4, 2013, ILTF moved the district court to permit ILTF to 

intervene in the underlying action, but that motion has never 

been decided.  

 (B) Rulings Under Review 

 References to the rulings at issue appear in the Brief of 

Appellants. 

 (C) Related Cases 

 References to related cases appear in the Brief of 

Appellants. 
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 This brief is submitted by amicus curiae Indian Land 

Tenure Foundation (“ILTF”) in support of Appellants Elouise 

Pepion Cobell, et al. 

INTEREST OF AMICUS CURIAE 

 ILTF is a national, community-based organization serving 

American Indian nations and people in the recovery and 

control of their rightful homelands.  ILTF works to promote 

education, increase cultural awareness, create economic 

opportunity, and reform the legal and administrative systems 

that prevent Indian people from owning and controlling 

reservation lands.  ILTF is a tax-exempt organization under 

Section 501(c)(3) of the Internal Revenue Code. 

 From its inception in 2002, ILTF has provided support to 

the Class Representatives so that they could enforce trust duties 

the United States owes to individual Indians.  In 2007, ILTF 

made a $496,393 loan to the Blackfeet Reservation Development 

Fund (“BRDF”) at the request of its director Elouise Cobell, 

specifically and exclusively for purposes of funding the Class 

Representatives’ litigation costs in this action below.  Funds 

advanced by ILTF were used for costs related to expert 

witnesses during the 2007 trial and helped enable the Class 

Representatives to achieve the landmark settlement below. 
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 The $496,393 ILTF loaned to BRDF was included in the 

Class Representatives’ Petition for Incentive Awards and 

Expenses along with the other expenses incurred by BRDF, all 

of which were denied by the district court.  On June 27, 2011, 

the Class Representatives filed their Motion for Reconsideration 

of Class Representatives’ Expense Application, but because of 

an oversight the ILTF loan was omitted from the other 

requested expenses that had been incurred by BRDF.  The Class 

Representatives later corrected this error in Plaintiff’s June 10, 

2013, Notice of Supplemental Information and Correction while 

the Motion for Reconsideration was still pending.2 

 On December 4, 2013, ILTF sought to intervene in the 

ongoing action in order to ensure full protection of its property 

rights and substantive interests that were implicated in the 

Class Representatives’ motion.  ILTF’s motion to intervene was 

never decided.  Accordingly, ILTF has a strong interest in the 

                                                 
2 The Statement of the Issues to Be Raised in this appeal 
identifies both the district court’s error in denying the initial 
expense application, as well as its error in denying the Motion 
for Reconsideration.  Although the Class Representatives argue 
in their brief that the motion should have been addressed under 
the standard of Fed. R. Civ. P. 54(b) rather than 59(e), the 
district court treated the motion as one to alter or amend a 
judgment.  (J.A. at 1837.)  Therefore time to appeal the district 
court’s original 2011 denial of expenses was tolled under Fed. 
R. App. P. 4(a)(4), and that ruling is properly before this Court. 
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Court’s ruling with regard to the Class Representatives’ ability 

to recover litigation expenses incurred by third parties. 

SUMMARY OF ARGUMENT 

 The district court abused its discretion in denying the 

Class Representatives’ request for expenses because it 

erroneously concluded that no authority existed to award 

expenses that had been incurred by third parties rather than the 

Class Representatives themselves.  The district court had 

authority under the historic equitable jurisdiction of the federal 

courts to award expenses under the common fund doctrine, 

which courts have applied in a wide range of circumstances.  

Furthermore, the district court’s equitable authority was 

supported by the Settlement Agreement itself, which 

acknowledged that the Class Representatives would be 

requesting incentive awards and expenses not paid for by 

attorneys.  The Class Representatives estimated in the 

Settlement Agreement, which was ratified and affirmed by 

Congress, authorized by the President of the United States, and 

approved by the District Court, that their expenses for 

seventeen years of contentious litigation would be upwards of 

$15 million.  Adequate notice of these expenses was provided 

to approximately 500,000 class members who raised no 
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objection to the payment of such expenses out of the common 

fund.   

 If these expenses are not recovered out of the common 

fund, non-participating class members will be harmed and may 

lose access to funding from organizations that have strived to 

assist the Class Representatives in their effort to enforce federal 

trust responsibility and reform the trust system.  Such a result 

will not only be unfair to those that actually helped bear the 

expense of this historic litigation, but will also serve to 

disadvantage other individual Indians in the future that may 

lack access to the resources necessary to enforce their rights and 

hold the United States accountable for breaches of trust.   

 

ARGUMENT 
 
I. The District Court Erred in Concluding That No 

Authority Exists To Award Expenses Paid by Third 
Parties 

 A district court’s ruling regarding an incentive award and 

chargeable costs should be reviewed for an abuse of discretion.  

Hadix v. Johnson, 322 F.3d 895, 897 (6th Cir. 2003).  “As a ‘district 

court by definition abuses its discretion when it makes an error 

of law,’ the ‘abuse-of-discretion standard includes review to 

determine that the discretion was not guided by erroneous 
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legal conclusions.’” AF Holdings, LLC v. Doe, 752 F.3d 990, 999, 

(D.C. Cir. 2014) (quoting Koon v. United States, 518 U.S. 81, 100  

(1996)). 

 The district court abused its discretion when it based its 

decision to deny the Class Representatives’ request for 

expenses pursuant to the incentive award petition on an 

erroneous legal conclusion.  After concluding that the incentive 

awards for each of the named plaintiffs were fair and 

reasonable, the district court failed to apply the same legal 

standard to the requested expenses, as it should have. 

 The district court did not rule that the requested expenses 

in the Class Representatives’ petition were somehow 

unreasonable.  Instead, the district court erroneously concluded 

that all such expenses were incurred by third parties, and that it 

did not have the legal authority to grant such expenses in 

connection with this litigation.  See Transcript of Fairness 

Hearing (ECF Doc. 3839-3 at 243:6-11.) (“There is no class 

representative that incurred those out-of-pocket expenses that I 

can see that they referred to separate from Ms. Cobell’s, so I am 

not going to—I don’t believe there is authority to award those 

expenses separate, so the motion for those incentive awards—

that 10,500,000 is denied.”). 
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 Because authority to award these expenses existed under 

the common fund doctrine as well as the Settlement Agreement 

itself, this was an erroneous legal conclusion and the district 

court’s decision should be vacated. 
 
A. The District Court Had Equitable Authority to 

Award Expenses Under the Common Fund 
Doctrine 

 The district court’s authority to grant incentive awards 

and expenses to the Class Representatives arises from the 

common fund doctrine.  The common fund doctrine is based on 

principles of equity, which maintain that those who are 

benefited from a “common fund” should bear a portion of the 

cost of obtaining that fund.  See Hadix, 322 F.3d at 898 

(“[I]ncentive awards are usually viewed as extensions of the 

common-fund doctrine, a doctrine that holds that a litigant who 

recovers a common fund for the benefit of persons other than 

himself is entitled to recover some of his litigation expenses 

from the fund as a whole.”).  This doctrine is intended to 

prevent unjust enrichment at the expense of those who have 

borne the cost of litigation.  Boeing Co. v. Van Gemert, 444 U.S. 

472, 478 (1980).  The common fund doctrine is part of the 

“historic equity jurisdiction of the federal courts” that has been 
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observed in this country since the First Judiciary Act.   Sprague 

v. Ticonic Nat. Bank, 307 U.S. 161, 166 (1939). 

 It appears to be undisputed that under the common fund 

doctrine, non-participating class members would have been 

unjustly enriched by an award to the class that did not account 

for the expenses incurred directly by Class Representatives 

such as Ms. Cobell in her efforts to benefit the class.  Those non-

participating class members, however, are no less unjustly 

enriched when the expenses were incurred instead through 

BRDF, the non-profit organization Ms. Cobell used as a vehicle 

for litigation expenses rather than incurring all expenses in her 

personal capacity.  

 Because the authority to grant incentive awards and fees 

to the Class Representatives arose in equity, the bounds of that 

authority also rest in equity.  The Supreme Court has noted that 

the bounds of equity are flexible and recently observed that it 

has “applied [the doctrine] in a wide range of circumstances as 

part of our inherent authority.”  US Airways, Inc. v. McCutchen, 

133 S. Ct. 1537, 1550 (2013) (quoting Sprague, 307 U.S. 161).   

 The wide range of circumstances in which the Supreme 

Court has already applied the common fund doctrine include 

situations where a plaintiff neither purported to sue for a class 

nor formally established a fund available to a class, see Sprague, 
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307 U.S. at 167 (observing that despite suing on her own behalf, 

plaintiff’s success would have a stare decisis effect entitling 

others to recover out of specific assets of the same defendant), 

as well as situations where no actual common monetary fund 

was created, see Mills v. Electric Auto-Lite Co., 396 U.S. 375, 397 

(1970) (applying common fund doctrine where plaintiff created 

a general benefit on a larger class that was not pecuniary in 

nature).  In each case, the Court awarded expenses not because 

of some mechanical, bright-line application of the common 

fund doctrine or some express definition of its bounds, but 

because in each situation it was equitable to “impose [expenses] 

on the class that has benefited from them and that would have 

had to pay them had it brought the suit.”  Mills, 396 at 396-97. 

 The same principle applies to the class that has benefited 

from the Settlement Agreement in the present case, and the 

district court erred in concluding that it had no authority to 

grant the expenses “[w]ithout considering the historic authority 

of a court of equity in such matters.”  Sprague, 307 U.S. at 167.  

In Sprague, the Supreme Court noted that principles of equity 

required a court to apply its discretion to the particular 

circumstances in front of it.  Id. at 166 (“Plainly the foundation 

for the historic practice of granting reimbursement for the costs 

of litigation other than the conventional taxable costs is part of 

USCA Case #14-5119      Document #1516476            Filed: 10/09/2014      Page 14 of 30



9 

the original authority of the chancellor to do equity in a 

particular situation.”).   There is no reason why the district 

court’s discretion to do equity in this particular situation was 

somehow limited by the identity of the party actually incurring 

the litigation expenses, particularly where, as here, non-

participating class members are the undisputed beneficiaries of 

such expenditures. 

 The court’s equitable authority to award expenses 

incurred by a third party rather than a litigant is not a 

departure from any general rule at law.  See Ruff v. County of 

Kings, 700 F. Supp. 2d 1225, 1245 (E.D. Cal. 2010) (noting that 

“as a general rule, a prevailing party whose costs are paid by a 

third party is still entitled to seek costs from a losing party.”).  

Other courts have acknowledged that fee awards created by 

statute can properly include expenses incurred by third parties. 

For instance, under the Patent Act courts “in exceptional cases 

may award reasonable attorneys fees to the prevailing party.”  

35 U.S.C. § 285.  The Federal Circuit has noted that under this 

statute, “courts should not be, and have not been, limited to 

reimbursement of only those amounts actually paid by the 

injured named party.”  Automated Business Cos. v. NEC America, 

Inc., 202 F.3d 1353, 1356 (Fed. Cir. 2000). 
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 In Automated Business, the Federal Circuit reasoned that 

when “a company's closely related, grandparent company 

assisted in the defense of an infringement action properly 

deemed exceptional and assumed some of the legal expenses, 

the company is no less due an award of attorney fees for the 

total amount it would have paid had it defended against the 

action on its own.”  Id.  In the case of Ms. Cobell, it was BRDF, 

the non-profit organization she used as a vehicle to assume 

some of the legal expenses that she otherwise would have had 

to pay on her own, that incurred many of the requested fees.  

Such a closely related organization “is no less due an award” of 

the expenses incurred in the prosecution of this case. 
 
B. The District Court Had Authority To Award 

Expenses from the Settlement Agreement Itself 

 Not only did the district court have equitable authority to 

grant expenses incurred by BRDF rather than a Class 

Representative, but the Settlement Agreement itself also 

recognized the authority to award these expenses.  The 

Settlement Agreement provides, in relevant part: 
 
Prior to the hearing on the Motion for Preliminary 
Approval of this Agreement, Plaintiffs shall file a 
notice with the Court stating the amount of 
incentive awards which will be requested for each 
Class Representative, including expenses and costs 
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that were not paid for by attorneys, which expenses 
and costs are expected to be in the range of $15 
million above those paid by Defendants to date. 

Settlement Agreement at ¶ K.1.  The next section provided that: 
 
Within the time set by the Court, Plaintiffs shall file 
a petition for incentive awards, including expenses 
and costs of the Class Representatives (“Class 
Representative Petition”). 

Id. at ¶ K.2.  This request for incentive awards, including 

expenses and costs that were not paid for by attorneys, was 

specifically contemplated to be separate from the petition that 

would be submitted for the recovery of Class Counsel’s fees.  

See id. at ¶ J.2. 

 The Settlement Agreement in this case required 

legislative authorization.  Congress enacted the Claims 

Resolution Act of 2010, Pub. L. No. 111-291, 124 Stat. 3064 

(2010), which “authorized, ratified, and confirmed” the 

Agreement.  Congress appropriated the funds to ensure full 

implementation of the Agreement, with the explicit 

understanding that as much as $15 million in incentive awards 

and expenses could be requested by Class Representatives and 

approved by the district court. 

 Pursuant to paragraph K.1 of the Agreement, Class 

Representatives filed a Notice Regarding Attorneys’ Fees and 

Class Representatives’ Incentive Awards on December 10, 2010.  
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(J.A. 721.)  The Notice stated that the Class Representatives 

intended to request incentive awards as well as reimbursement 

of expenses that were “expected to be in the range of $10.5 

million.”  (J.A. 723-24.)  The Class Representatives then filed 

their Petition for Incentive Awards and Expenses on January 

25, 2011, requesting $2,500,000 in incentive fees and an 

additional $10,556,274.59 in expenses, for a total of 

$13,056,274.59—almost $2 million shy of the amount identified 

in the Settlement Agreement. 

 Neither the government, in opposing the expense request, 

nor the district court, in denying the expense request, offered 

an explanation about why the Settlement Agreement would 

have specifically identified an expected request for an amount 

“in the range of $15 million” if the expenses incurred by third 

parties were not to be included.  Instead, the government 

advocated for incentive awards totaling $1 million, and the 

district court approved incentive awards in the amount of $2.5 

million (out of which it ruled the Class Representatives must 

cover their individual expenses)—far below the amount 

acknowledged by the parties in negotiating the Settlement 

Agreement. 

 In opposition to the Class Representatives’ Motion for 

Reconsideration, the government argued that this 
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acknowledgement in the Settlement Agreement of $15 million 

in incentive awards and expenses could not serve as grounds 

for an award for expenses incurred by third parties, because the 

Settlement Agreement only acknowledged that these fees 

would be requested, not that they would be paid.  (J.A. 1771-72.)  

This argument ignores the fact that the Settlement Agreement 

could not determine what expenses would be paid, because 

that determination was for the court to make based on what it 

concluded to be fair and reasonable.  The government failed to 

offer an explanation of why Congress would approve a 

settlement that specifically acknowledged a likely request of 

$15 million in incentive awards and expenses if it believed 

those expenses were actually prohibited by controlling law.  

 The $15 million amount set forth explicitly in the 

Settlement Agreement is a mutual expression of what the 

parties understood and expected with regard to incentive 

awards and expenses not paid by attorneys.  That such an 

acknowledgement is not a specific term to be enforced does not 

diminish the importance of its express inclusion in the 

agreement.  

 The government also argued in opposition to ILTF’s 

Motion to Intervene that the Settlement Agreement did not 

provide any authority for expenses to be awarded for costs paid 

USCA Case #14-5119      Document #1516476            Filed: 10/09/2014      Page 19 of 30



14 

by third parties because it specifically disclaimed any rights to 

third-party beneficiaries of the Agreement.  (ECF Doc. 4024 at 

5-6.) (citing Settlement Agreement at ¶ M.5.)  This argument 

misses the point, however, because the right to an award of the 

expenses incurred by BRDF in support of this litigation does 

not arise from the Agreement, itself, but instead is 

restitutionary.  See In re Continental Illinois Sec. Litig., 962 F.2d 

566, 571 (7th Cir. 1992) (noting the basis for an award of fees in 

a common-fund case is restitutionary).   

 This right therefore arises as a result of BRDF’s 

contributions to the successful prosecution of the lawsuit, not 

solely out of the Settlement Agreement itself.  The Settlement 

Agreement is a contract resolving the dispute between the 

United States and the Class Representatives, and paragraph 

M.5 of that Agreement acknowledges only that non-party 

organizations like BRDF have no standing to seek enforcement 

of the Agreement as a third-party beneficiary.  See, e.g., Rafferty 

v. NYNEX Corp., 60 F.3d 844, 849 (D.C. Cir. 1995) 

(acknowledging that unless a government consent decree 

stipulated third party beneficiaries could seek enforcement, a 

third party beneficiary did not have standing to sue).  It does 

not somehow limit restitution of a third party’s pre-settlement 

contributions to litigation expenses. 
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II. Ruling That Expenses Are Recoverable Only When 

Incurred Directly by Class Representatives Will Cause 
Harm to Individual Indians and Will Undermine the 
Settlement Agreement 

 If this Court upholds the unprecedented ruling below 

that third-party contributions to litigation expenses as a matter 

of law are never recoverable out of a common fund, it will have 

significant repercussions on any future attempt to enforce trust 

duties the United States owes to individual Indians.  Although 

the common fund available to the Cobell class will be larger as a 

result of such a ruling, the recipients of that fund will still be 

harmed by the district court’s decision to block reimbursement 

for the organizations that helped secure that very award. 

Moreover, individual Indians both inside and outside the class 

will lack access to resources and counsel for future efforts to 

enforce their rights and hold the United States accountable for 

continuing and new breaches of trust. 
 
A. Elouise Cobell Could Not Have Personally 

Accepted Funds from the Charitable Foundations 
Offering Financial Support for Litigation 

 The district court’s conclusion that expenses were only 

recoverable if incurred personally by Class Representatives 

ignored the practical limitation that caused Elouise Cobell to 

use BRDF as a vehicle for paying litigation costs in one of the 
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largest class action lawsuits ever filed against the government.  

BRDF covered millions of dollars of expenses that Ms. Cobell 

could have neither afforded on her own, nor secured through 

personal grants.  Such significant costs, by necessity, had to be 

run through a tax-exempt charitable organization like BRDF. 

 The funds loaned by ILTF are but one example of this 

limitation.  In August, 2007, at the request of Ms. Cobell, ILTF 

executed a promissory note with BRDF in which ILTF would 

pay to BRDF a Program Related Investment (“PRI”) in an 

amount up to $500,000 to be used solely for expert reports on 

matters related to Indian Money accounts and accounting in 

connection with this litigation.  (J.A. 1802 at ¶ 4.)   ILTF made 

this grant to BRDF because ILTF viewed the litigation as vitally 

important to enforcing federal trust responsibility and 

reforming the trust system, and thus of great benefit to 

individual Indians.  ILTF understood and expected that 

plaintiffs would seek repayment of all litigation costs out of 

their recovery, including costs paid for by BRDF through the 

PRI.  (Id.) 

 A PRI is made for programmatic purposes rather than for 

financial gain, and therefore can be made as a below-market 

interest-rate loan in support of the recipient’s venture.  Because 
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of the IRS regulations governing these investments,3 however, 

ILTF determined that it could only make the loan to another 

tax-exempt organization.  (J.A. 1802 at ¶ 5.)  ILTF made the loan 

to BRDF because it could not have made an unsecured loan to 

Ms. Cobell on the same borrower-friendly terms that could aid 

its programmatic goals of enforcing federal trust responsibility 

and reforming the trust system.  (Id.) 

 It is not uncommon for a charitable foundation like ILTF 

to limit its grants to only qualifying tax-exempt organizations 

such as BRDF, as opposed to making the grant directly to 

                                                 
3  A private foundation must operate under a series of strict 
operating regulations imposed by the Internal Revenue Code in 
order to avoid the imposition of punitive excise taxes.  A PRI is 
a special kind of investment exempted from these punitive 
excise taxes when: 

 
(1) The primary purpose of the investment is to 
accomplish one or more of the purposes described 
in Section 170(c)(2)(B); 
 
(2) No significant purpose of the investment is 
the production of income or the appreciation of 
property; and 
 
(3) No purpose of the investment is to accomplish 
one or more of the purposes defined in section 
170(c)(2)(D) [attempting to influence legislation or 
engage in other political activity]. 
 

26 C.F.R. § 53.4944-3(a)(1). 
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individuals such as Ms. Cobell.  This was true of other 

Foundation grants made in support of the prosecution of this 

case. See, e.g., (J.A. 1811-12 at ¶¶ 10-11) (affidavit of Charlotte S. 

Johnson explaining the Otter Bremer Foundation’s rationale for 

making its Grant and Loan to BRDF rather than Ms. Cobell); 

Complaint, Lannan Foundation v. Gingold, No. 13-c-v-01090 

(D.D.C.) (ECF Doc. 1 at ¶ 32) (noting the Lannan Foundation’s 

grant was made specifically to BRDF instead of Ms. Cobell 

because the “Foundation’s practice and policy was to make 

grants only to qualifying tax-exempt organizations.”). 

 A ruling that litigation expenses are only recoverable 

when incurred directly by Class Representatives rather than 

through the vehicle of a tax-exempt organization such as BRDF 

would severely limit the avenues for financial assistance from 

organizations such as ILTF, the Otto Bremer Foundation, and 

the Lannan Foundation.  Without assistance from these 

organizations, Ms. Cobell simply would not have access to the 

millions of dollars required to hold the United States 

accountable for its breaches of trust. 
 
B. If Expenses Paid by BRDF Through Third-Party 

Grants Are Not Recoverable, Future Indian 
Plaintiffs Will Be Significantly Disadvantaged 
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 Awarding BRDF’s expenses out of the $1.5 billion 

common fund may decrease by a nominal amount the size of 

the fund itself, but it will still serve to benefit individual 

Indians both inside and outside of the class.  ILTF’s loan to 

BRDF was designed to continue addressing further Indian land 

reform once repaid by that organization at the close of this 

lawsuit.  ILTF’s intent is to redeploy any and all funds 

recovered from its PRI to further mitigate harm that individual 

Indians continue to suffer and assist work with the Department 

of Interior to implement the Land Buy-Back provision of the 

Settlement Agreement.  But such efforts will be impeded if the 

district court does not award the significant litigation costs 

incurred by BRDF. 

 If ILTF and other charitable foundations are unable to 

recover loans made for the benefit of individual Indian 

plaintiffs upon the successful resolution of the Cobell lawsuit, it 

is unlikely that these foundations will be able to provide similar 

funding in the future or that individual Indians ever again will 

have access to the resources and counsel to enforce their rights 

and hold the United States accountable for breaches of trust. 

 That was always a serious concern of Elouise Cobell, who 

remains an iconic figure in Indian country.  See (J.A. 800 at ¶¶ 

16-18.) (affidavit of Ms. Cobell expressing concern that the 
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significant expenses associated with complex litigation against 

the government would prevent counsel from ever representing 

individual Indians in similar cases).  If other individual Indians 

do not have the resources to ensure the accountability of the 

United States in the future, the landmark resolution Ms. Cobell 

helped achieve will amount to nothing more than a Pyrrhic 

victory.  After more than a century of egregious breaches of 

trust and years of intensely contested litigation, individual 

Indians surely are entitled to more than that. 

 It is vitally important that individual Indians have the 

ability to enforce their rights in the future.  Without funding 

assistance from organizations like ILTF, future plaintiffs will be 

unable to marshal the necessary expenses to confront the 

United States, which has none of the practical financial 

constraints that would face any individual Indian brave enough 

to follow Ms. Cobell’s lead.  Effective enforcement in such a 

scenario would be merely a fiction. 

CONCLUSION 

 The district court had authority under its historic 

equitable powers to award expenses under the common fund 

doctrine.  This equitable authority was supported by the 

Settlement Agreement itself, which specifically acknowledged 

that the Class Representatives would be requesting incentive 
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awards and expenses not paid for by attorneys that the parties 

estimated would be in the range of $15 million.   

 The Class Representatives submitted a petition for 

incentive awards and expenses in an amount less than that 

estimated by the parties in the Settlement Agreement.  The 

district court should have awarded the expenses incurred by 

third parties such as BRDF because those expenses were 

required for the prosecution of this case, but never could have 

been afforded or secured by Ms. Cobell herself. 

 If these expenses are not recovered, all non-participating 

class members will be harmed irreparably and may lose 

funding from organizations such as ILTF, which have strived to 

assist the Class Representatives in their effort to enforce federal 

trust responsibility and reform the trust system.  Such a result 

will not only be unfair, but will also serve to disadvantage 

other individual Indians that lack access to the resources and 

counsel necessary to enforce their rights and hold the United 

States accountable for breaches of trust.   

 For these reasons, the Court should vacate the district 

court’s denial of Class Representatives’ Petition for Incentive 

Awards and Expenses and remand for further proceedings. 
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