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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
NAVAJO HEALTH FOUNDATION – SAGE 
MEMORIAL HOSPITAL, INC., 
 

Plaintiff,  
 
v.          No. 1:14-cv-958 JB/GBW 
 
SYLVIA MATHEWS BURWELL, Secretary of the 
United States Department of Health and Human 
Services; YVETTE ROUBIDEAUX, Acting 
Director of Indian Health Service; JOHN 
HUBBARD, JR., Area Director, Navajo Area 
Indian Health Service; and FRANK DAYISH, 
Contracting Officer, Navajo Area Indian Health 
Service,  
 

Defendants. 
 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR IMMEDIATE 
INJUNCTIVE RELIEF (Doc. 17) 

 
I.  INTRODUCTION 

Defendants hereby oppose the request by Plaintiff Navajo Health Foundation - Sage 

Memorial Hospital, Inc. (Plaintiff or Sage) for an order requiring the Secretary of the U.S. 

Department of Health and Human Services (DHHS) to renew a contract with Sage under Title I 

of the Indian Self-Determination and Education Assistance Act (ISDEAA), 25 U.S.C. § 450 et 

seq., and to fund Sage’s health care delivery program for Navajo tribal members and other 

beneficiaries of the Indian Health Service (IHS), an agency of the DHHS, who are in the 

Ganado, Arizona service area.  If the Court grants such injunctive relief, it would reverse the 

IHS’s previous decision to decline Sage’s ISDEAA contract.  That declination was based on 

IHS’s findings that Sage’s Board of Directors had misused government funding and that Sage’s 
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management company had similarly misused funding and exerted undue influence over the 

operation of the hospital.  This waste and/or misuse of contract funds, as the IHS explained in its 

declination notice, directly affected Sage’s ability to provide satisfactory services to Native 

American IHS beneficiaries.   

The IHS’s September 26, 2014 declination was supported by evidence, which included 

the results of a performance monitoring review and an in-depth examination of Sage’s financial 

records and systems by a forensic accounting firm.  Moreover, the IHS's declination was 

consistent with the ISDEAA requirements set forth at 25 U.S.C. 450f(a)(2)(A)&(C).  In its 

pending motion for immediate injunctive relief (Motion), Sage has failed to demonstrate any 

likelihood of success on its argument that the IHS violated the Act or its implementing 

regulations.  Sage has also failed to show any exigencies that would support granting such 

extraordinary relief before a trial on the merits.  For these reasons and based on the facts and 

arguments set forth below, Defendants respectfully request that the Court deny Plaintiff’s 

Motion in its entirety.  

 II.  STATUTORY BACKGROUND 

The principal mission of the IHS is to provide health care for American Indians and 

Alaska Natives throughout the United States.  In 1975, Congress passed the ISDEAA, which, 

among other things under Title I of the ISDEAA, allows federally recognized tribes, as well as  

tribal organizations to contract with the IHS to plan, conduct, and administer one or more of the 

programs, functions, services, or activities (PFSAs) that the IHS had previously operated for the 

benefit of Indians because of their status as Indians.  25 U.S.C. § 450f(a)(1).  The “self-

determination” contracting process begins when a tribe or tribal organization submits a contract 
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proposal that is “approved by tribal resolution to IHS.”  Id. at § 450f(a)(2).   Within ninety days 

after receipt (unless the tribe or tribal organization grants an extension), the IHS must either 

approve the proposal or find that the proposal implicates one or more of several grounds for 

declining:1 

[T]he Secretary shall . . . approve the proposal and award the contract unless the 
Secretary provides written notification to the applicant that contains a specific 
finding that clearly demonstrates that, or that is supported by a controlling legal 
authority that –  
 

(A) the service to be rendered to the Indian beneficiaries of the 
particular program or function to be contracted will not be 
satisfactory; 

 (B) adequate protection of trust resources is not assured; 
(C) the proposed project or function to be contracted for cannot be 

properly completed or maintained by the proposed contract; 
(D) the amount of funds proposed under the contract is in excess of the 

applicable funding level for the contract, as determined under 
section 450j-1(a) of this title; or 

(E)  the program, function, service, or activity (or portion thereof) that 
is the subject of the proposal is beyond the scope of programs, 
functions, services, or activities covered under paragraph (1) 
because the proposal includes activities that cannot lawfully be 
carried out by the contractor. 

 

25 U.S.C. § 450f(a)(2).  The implementing regulations, jointly promulgated by the Department 

of the Interior and DHHS, further state that “[a] proposal that is not declined within 90 days . . . 

is deemed approved and the Secretary shall award the contract or any amendment or renewal 

within that 90-day period and add to the contract the full amount of funds pursuant to section 

106(a) of the Act.”  25 C.F.R. § 900.18. 

                                                 
1 The ISDEAA states that “a tribal organization may submit a proposal for a self-determination 
contract, or a proposal to amend or renew a self-determination contract, to the Secretary for review.” 
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Once a proposal is approved, two general categories of funding are available for a 

program: the “Secretarial amount” (or “106(a)(1) amount”) and contract support costs (CSC).2  

See 25 U.S.C. § 450j-1(a); 25 C.F.R. § 900.19.  The “Secretarial amount”   “shall not be less than 

the appropriate amount the Secretary would have otherwise provided for the operation of the 

programs or portions thereof for the period covered by the contract . . . without regard to any 

organizational level within the . . . [DHHS].”  25 U.S.C. § 450j-1(a)(1).  

A Title I ISDEAA contract often has a multi-year term and consists of the model 

agreement (which is set forth in the statute) and any other terms agreed upon by the parties.  See 

25 U.S.C. § 450l(c).  It also has an accompanying Annual Funding Agreement (AFA) that is 

typically negotiated annually, as well as any modifications to the AFA.  See id. at § 450(j)(c),   

III.  STATEMENT OF FACTS 

A. The Title I Contract Between the NAIHS and Sage 

 Sage Memorial Hospital is located in Ganado, Arizona on private land owned by the 

Presbytery of the Grand Canyon within the Navajo Reservation.  First Amended Complaint 

(Compl.) ¶ 11.  The church turned over management of the hospital in 1974 to Sage, a private 

non-profit corporation, but retained ownership of the property.  Id.  Sage operates a 25-bed acute 

care hospital governed by an all-Navajo Board of Directors.  Compl. ¶ 13.   

                                                                                                                                                             
 25 U.S.C. § 450f(a)(2).  The regulations provide specific guidance about what must be included in 
an initial proposal.  See 25 C.F.R. § 900.8.   
2 Tribes and tribal organizations receive a reasonable amount for CSC (or the 106(a)(2) amount), 
which are costs that the tribe incurs for necessary activities to operate the program, but that the 
Secretary did not incur or that are funded through resources other than those awarded under the 
contract.  25 U.S.C. § 450j-1(a)(2).  On January 26, 2015, Plaintiff filed a Motion for Summary 
Judgment, asking the Court to order IHS to issue the contracting officer’s decision on its CSC claims 
 

Case 1:14-cv-00958-JB-GBW   Document 36   Filed 02/05/15   Page 4 of 33



 
 5 

 By Resolution No. CO-64-03 (October 22, 2003) and again in 2005, the Navajo Nation 

recognized Sage as a tribal organization authorized to contract pursuant to the ISDEAA.  25 

U.S.C. § 450b(1).  Compl. ¶ 19.  Sage decided to engage an outside management company 

starting in approximately 2007 to provide a Chief Executive Officer (CEO) and other 

management services. Compl. ¶ 14.  The first management company engaged by the Board, 

starting in 2007, was Morgan and Associates, an Indian-owned company run by Manuel Morgan. 

 Id.  Pursuant to that contract, Ahmad Razaghi, served as CEO of Sage Memorial Hospital. 

Compl. ¶ 15.  The Navajo Area Indian Health Service (NAIHS) and Sage entered into a three-

year Title I ISDEAA contract, which began on October 1, 2010 and expired on September 30, 

2013.  Compl. ¶ 21. 

B. NAIHS’s Receipt of Information about Sage’s Alleged Misuse of Federal 
 Funds 
 

 In July 2013, the Chief Medical Officer at NAIHS, Dr. Douglas Peter, received 

information that Sage had been allegedly misusing funds, and in particular that the management 

company with which Sage contracted, was misusing funds and exerting an undue influence over 

the operations of the Sage Memorial Hospital.  Declaration of John Hubbard (Hubbard Decl.) ¶ 

3.3  The sources of this information were current and former Sage senior management employees 

who alleged, among other things, that Mr. Ahmad Razaghi had been diverting millions of dollars 

in funds to his interrelated companies over a period of years.  Id.  They further alleged that Mr. 

Razaghi had settled malpractice lawsuits brought by patients, and had used Sage operating funds 

                                                                                                                                                             
for contracts in effect in prior Fiscal Years (FY) 2009 through FY 2013.  Defendants’ Reply to that 
Motion is due on February 26, 2015. CSC was not at issue in this contract declination.  
3   Mr. Hubbard’s declaration is attached hereto as Exhibit 1.  
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to settle  a lawsuit filed by Mr. Razaghi’s brother, who was the hospital’s former Chief Financial 

Officer, even though Sage was not a named party to that suit.  Id. 

On August 22, 2013, Sage submitted a proposal for a new three-year contract and a FY 

2014 Annual Funding Agreement (AFA).  Id. ¶ 4.  With the serious concerns raised about Sage 

as a recipient of ISDEAA funds, which concerns were not previously known to NAIHS, NAIHS 

and Sage did not negotiate a new contract and annual funding agreement.  Id.  Generally, 

NAIHS, acting on behalf of the Secretary must approve or decline a contract proposal within 

ninety days.  25 U.S.C. § 450f(a)(2).  However, NAIHS requested, and Sage consented to, a 

series of extensions of the ninety-day periods.  Id.  During the extensions, NAIHS provided 

funding to Sage on a month-to-month basis for continued operations under modifications to 

Sage’s FY 2013 contract.  Id.  The final extension period, and the final contract modification, 

ended on September 30, 2014.  Id.   

In September and early October 2013, the local media contained reports of intense public 

and community scrutiny regarding concerns over Sage’s management.  Id. ¶ 5.  On October 16, 

2013, Jonathan Hale, Chairman of the Health, Education and Human Services Committee of the 

Navajo Nation Council, wrote to the Secretary.  Id.  Mr. Hale requested that IHS conduct an 

immediate investigation and/or audit regarding the allegations of misuse of Federal funds by 

Sage and its managing companies; that IHS determine whether or not the PFSAs were being 

performed by Sage according to acceptable standards; and that IHS conduct a performance 

monitoring review.  Id.  (A true and correct copy of Mr. Hale’s October 16, 2013 letter is 

Attachment 1 to the Hubbard Decl.)  

C. The NAIHS Performance Monitoring Review  
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 Because of NAIHS’s mounting concerns regarding Sage’s possible misuse of federal 

funds and at the request of the Navajo Nation, NAIHS organized a performance monitoring 

review to take place during the week of January 6, 2014 pursuant to the performance monitoring 

authority of 25 USC § 450l(c)(b)(7)(C).  Id. ¶ 6.  At the close-out of the performance monitoring 

review, Sage was informed that they would receive a copy of the final performance monitoring 

review report.  Id.     

 On January 15, 2014, NAIHS contracted with Moss Adams, LLC to perform on-site 

forensic consulting procedures concerning Sage’s financial records and accounting practices.  

Declaration of Jim Thompson (Thompson Decl.) ¶ 34.  Moss Adams performed the consulting 

engagement in two phases.  Id.  Phase I included a review of Sage’s financial transactions and 

operations from October 1, 2009 through December 31, 2013, and it was completed on February 

10, 2014.  Id.   Phase II included a review of Sage’s financial documents and transactions from 

October 1, 2007 through April 11, 2014, and was completed on July 2, 2014.  Id.  Moss Adams’ 

final report containing its Phase I and Phase II findings was submitted to NAIHS on July 25, 

2014.  Id.; Hubbard Decl. ¶ 7.   

During the course of Moss Adams’ examination of Sage’s financial records and internal 

control systems, NAIHS informed Sage -- in April 2014 and again in July 2014 -- that it had 

reasonable cause to believe that grounds for re-assumption of the contract or suspension of 

contract payments or other serious contract performance deficiencies could exist and that it was 

the responsibility of Sage’s Board of Directors to insure that all reasonable efforts were 

undertaken to protect federal funds.  Hubbard Decl. ¶ 7.  (True and correct copies of these letters 
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dated April 29, 2014 and July 11, 2014 are Attachments 2 and 3, respectively to the Hubbard 

Decl.) 

 While performing Phase I and Phase II procedures, Moss Adams encountered certain 

scope restrictions that prevented them from fully completing their forensic analysis relative to 

the procedures they had been engaged to perform.  Thompson Decl. ¶ 4.  In many instances, 

Sage did not provide supporting documentation or data to them, or the documentation or data 

provided by Sage was not sufficient.  Id. ¶ ¶ 4-5.  Although Sage ultimately produced more than 

20,000 pages of documents, responses to Moss Adams’ document requests often included copies 

of documents that had already been produced or documents that were not responsive.  Id. ¶ 13.  

For example, when Moss Adams requested bid files to support vendor contracts being let for bid, 

they were provided with copies of all vendor invoices but were never provided with copies of bid 

documents.  Id.   When Moss Adams requested copies of all contracts, including amendments, 

between NHF and Mr. Razaghi or his related companies, they were provided duplicate copies of 

certain contracts but were not provided copies of some other contracts at all.  Id.  

 Moss Adams  found that Sage routinely terminated auditors each year and financial 

statements were not timely issued.  Id. ¶ 6.  Moss Adams had hoped to ask the auditors about 

financial information that had been provided by Sage, obtain a copy of their audit adjustments, 

and inquire whether the auditors had any disagreements with Sage concerning accounting 

matters.  Id.  However, Sage’s counsel would not permit Moss Adams to speak with prior 

auditors.  Id.    

Moss Adams uncovered numerous concerns regarding payments to, or approved by, 

                                                                                                                                                             
4   Mr. Thompson’s declaration is attached hereto as Exhibit 2. 
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Sage’s Board of Directors: 

 Payments to the Board and credit card expenses tripled between 2010 and 2013, and 

Board meetings became more frequent at offsite resorts.  Id. ¶ 7  In 2013, Board 

reimbursements and stipends exceeded $230,000 and credit card expenses, which 

included Board travel expenses, reached $348,000.  Id.  5 

 A review of the Board’s minutes from November 18, 2011 and January 10, 2012 revealed 

that the Board had authorized the purchase of computers and iPads, apparently for the 

Board members’ own personal use.  Id.  Moss Adams requested invoices relating to the 

purchase of iPads and computers for Board members.  Id. ¶ 8.  While Moss Adams 

received copies of invoices totaling approximately $32,000 for purchases made in 2011, 

it was not provided any documentation concerning purchases made in 2012.  Id.   

 The Board approved a $1.8 million bonus to Mr. Razaghi on August 6, 2012, but Moss 

Adams found  no evidence that the Board had reviewed an independent fair market 

analysis prior to approving the bonus.  Id. ¶ 7. 

 The stipend paid to members of Sage’s Board of Directors had also doubled from $250 

per meeting to $500 per the meeting on August 6, 2012.  Id.  Moss Adams’ review of the 

                                                 
5   Moss Adams noted a number of specific concerns where it appeared that Board members 
received excessive compensation for travel reimbursement, including numerous instances in 
which Board members had claimed per diem allowances for the entire day, yet Sage’s credit card 
statements showed that they were provided meals that day.  Id. ¶ 9.  Moss Adams noted that a 
Board meeting and Board training was conducted in Hawaii.  Board members were paid stipends 
of $500 per day for the four-day meeting.  Id.  At least one Board member was paid two separate 
stipends of $500 on the first day, even though the Board’s minutes show only one two-hour 
meeting that day.  Id.  When Moss Adams asked to speak with Board members and management 
company employees directly regarding these matters, Sage’s legal counsel would not allow Moss 
Adams to speak with them.  Id.  
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minutes for the August 6, 2012 meeting revealed that the decision whether to increase the 

stipend was not on the initial meeting agenda.  Id.  The agenda was amended to permit 

the Board to vote on the increase to the stipend amount only after the Board approved the 

$1.8 million bonus to Mr. Razaghi.  Id.  Moss Adams also noted there was no 

documentation in the Board’s minutes relative to the increase (e.g., whether the Board 

considered an independent fair market analysis or used any other basis at the time they 

approved the increase to determine the reasonableness of the stipend increase).  Id.  

 Moss Adams confirmed that Mr. Razaghi was paid “severance” compensation of 

$523,905 over the period 2011 through 2013.  Id.  However, it was not able to verify 

whether the severance payments had been properly approved by the Board or whether the 

payments were allowable under the contract between Mr. Razaghi and Sage.  Id.  Moss 

Adams noted that the contract with Mr. Razaghi provided that severance was to be paid 

upon termination of the contract, but when Moss Adams asked to speak with Board 

members directly regarding these matters, Sage’s legal counsel would not allow them to 

speak with Board members.  Id.     

 Moss Adams also confirmed that Sage paid over $13 million to Mr. Razaghi and his 

related companies between October 1, 2009 and December 31, 2013; that Mr. Razhagi’s 

management personnel did not follow Sage’s procurement or travel policies; and that 

Sage did not receive competitive bids for large purchases or obtain Board approval for all 

purchases exceeding $50,000, in violation of  its own internal contract approval 

requirements.  Id. ¶ 10.  These included large vendor contracts entered into with Mr. 
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Razaghi and his related companies.  Id.  Again, Sage’s legal counsel did not permit Moss 

Adams to speak with Board members and management company employees directly 

regarding these matters.  Id.   

 Moss Adams also reviewed payments made to one of Sage’s vendors, Four Seasons 

Construction.  Id. ¶ 11.  It noted that Sage paid Four Seasons approximately $2.1 million 

between October 2009 and December 2013, but that the work might have been awarded 

without going out to bid, as a bid file was not available.  Id.  Moss Adams also noted that 

a number of Four Seasons employees were also on Sage’s payroll.  Id.  A Phase I review 

of a sample invoice showed that Sage appears to have been charged twice for the same 

services provided by these employees, once through Sage’s payroll payments and again 

through payment of invoices submitted by Four Seasons.  Id.  Moss Adams asked for 

time sheets/records for the payroll periods under review, but no time records were 

provided.  Id.  In addition, Moss Adams asked to speak with the employees who were on 

the payroll of both Four Seasons and Sage, but again Sage’s counsel denied the request.  

Id.  

 Moss Adams confirmed that Sage paid approximately $500,000 toward settlement of a 

lawsuit between Mr. Razaghi and his brother, even though Sage was not a named party in 

the litigation.  Id. ¶ 12.  Invoices for legal services were included in Mr. Razaghi’s 

company billings provided to Moss Adams during Phase I, but the invoices were redacted 

so Moss Adams was not able to verify what the charges were for.  Id.  Additional 

invoices for legal expenses provided to Moss Adams during Phase II contained limited 

information concerning the nature of the expense and some invoices were redacted.  Id.    
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NAIHS’s performance monitoring review report (PMR Report) was completed on 

September 15, 2014.  Hubbard Decl. ¶ 8.  It confirmed that Sage’s Board of Directors had 

relinquished its oversight responsibility to a contracted management company over a period of 

years and that this ongoing relationship had contributed to the negligent absence of any 

meaningful oversight over program operations by the Board, with a resulting harm to the 

financial resource base intended for the delivery of safe and adequate patient care.  Id.  The 

major findings from the performance monitoring review, contained at pages 4-6 of the PMR 

Report,
6

 demonstrate that the Board violated its own Arizona Articles of Incorporation, Code of 

Conduct and Policies and Procedures when Board members derived improper personal benefits; 

improperly authorized the release of financial statements, tax returns, and cost reports to various 

state and federal regulatory agencies that did not fully disclose Mr. Razaghi’ s related party 

transactions; and failed to maintain an adequate internal control system to ensure that records 

were maintained to support travel expenses, large contract procurements and credit card 

expenses.  PMR Report at 4-5.   

 D. IHS’s Declination of Sage’s August 22, 2013 Proposal and Proposed FY 2014 
AFA  

 
 The final contract modification extending Sage’s FY 2013 contract was set to expire on 

September 30, 2014, which was the end of FY 2014, and the end of the last extension of the 

ninety-day period for the Secretary’s approval or declination of Sage’s proposed three-year 

contract and FY 2014 AFA.  Id. ¶ 9.  Given what NAIHS uncovered about actual operations at 

Sage and the past diversion and misuse of millions of dollars in funds, including ISDEAA funds, 

                                                 
6 An excerpt from PMR Report is attached hereto as Exhibit 3. 
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NAIHS Area Director John Hubbard decided to decline Sage’s three-year contract proposal and 

FY 2014 AFA.  Id.  Mr. Hubbard’s decision to decline Sage’s contract proposal and FY 2014 

AFA was communicated to Sage’s Board of Directors via letter dated September 26, 2014.  Id.  

NAIHS provided to Sage the materials that it relied upon in making its declination decision.  

Doc. 8-2 at 4.  The declination letter also informed Sage of its appeal rights, which included a 

request for an informal conference, an administrative review process, or alternatively, an action 

in federal district court in the first instance.  25 U.S.C. § 450m-1.  Doc. 8-2 at 10. 

 The declination letter included fourteen specific examples of how the Board had violated 

its Articles of Incorporation, Code of Conduct and Policies by breaching its fiduciary duty to the 

corporation; by deriving improper personal benefits; by authorizing the release of financial 

statements, tax returns, and cost reports that did not fully disclose related party transactions 

related to Mr. Razaghi and his interrelated companies; and by not maintaining adequate internal 

controls to ensure that records were maintained to support travel expenses, large contract 

procurements, and credit card expenses.  Doc. 8-2 at 4-7.   

 In the declination letter, Mr. Hubbard informed Sage that, given the nature and 

seriousness of IHS’s concerns about Sage’s ability to manage ISDEAA funds properly, IHS did 

not believe that technical assistance could be provided to overcome the serious deficiencies 

stated in the letter.  Hubbard Decl. ¶ 10; Doc. 8-2 at 9-10.  Initially, Mr. Hubbard had hoped that 

Sage’s deficiencies would be minimal and that NAIHS would be able to work with the Board to 

address the deficiencies.  Hubbard Decl. ¶ 10.  However, as he reviewed Moss Adams’ report 

and the performance monitoring review findings, it was clear to him that the Board had 

relinquished its oversight responsibilities to a contracted management firm and this relationship 
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contributed to the negligent absence of prudent and meaningful oversight of health care program 

management.  Id.  In Mr. Hubbard’s view, the concerns stated in the declination letter could only 

be overcome by Sage replacing the Board of Directors and severing its ties with Mr. Razaghi’s 

management company and all other companies related to Mr. Razaghi, which Mr. Hubbard does 

not consider to constitute technical assistance.  Id.  The Board did not take action to hire its own 

Corporation officers (CEO, COO, CFO and top management officers) whose responsibilities 

would have been to protect the interest of Sage.  Id.  Instead, Mr. Razaghi’s management 

officials took over these inherent corporate functions.  Id.   

 Further, NAIHS had offered various forms of technical assistance to Sage between 2011 

and 2014, but the assistance provided had not resulted in improvements to Sage’s operations.  Id. 

¶ 11.  For example, the performance monitoring review revealed that Sage lacked a functional 

health information system for electronic health records, and the existence of potential OSHA 

violations involving the hospital’s facilities.  Id.  The technical assistance provided, or offered, 

shows NAIHS was willing to provide assistance.  Id.  The Board did not request any type of 

technical assistance prior to the declination.  Id.  Mr. Hubbard made it clear in the declination 

letter, however, that NAIHS was willing to provide technical assistance and work with the 

Navajo Nation and the Ganado community with respect to future planning of health care services 

in the Sage Memorial Hospital service area.  Id.; Declination letter at 9-10. 

 Following the declination of Sage’s contract proposal, IHS no longer had any 

responsibility to pay for non-emergency care provided by Sage to an IHS beneficiary.  Hubbard 

Decl. ¶ 12.  Thus, if an IHS beneficiary who had been eligible to receive medical care or 

treatment at Sage prior to the declination, at IHS’s expense, were to seek non-emergency care or 
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treatment from Sage after the declination, he or she would potentially be required to bear the cost 

of the care or treatment.  Id.  Following the declination, NAIHS had an obligation to inform IHS 

beneficiaries in the Ganado, Arizona service area of alternative sources of health care and 

treatment, such as the IHS hospitals in Chinle, Arizona, and Gallup, New Mexico.  Id.  NAIHS’s 

highest priority is to ensure that IHS beneficiaries in the Ganado service area continue to receive 

reliable health care at no cost to those without alternative payment options such as Medicare, 

Medicaid and private insurance.  Id.    

 On October 12, 2014, NAIHS issued an announcement describing how it had changed the 

manner in which it was providing health care services to Ganado-area IHS beneficiaries who had 

been formerly served by Sage.  Id. ¶ 13.  It announced that NAIHS staff had been working with 

the Navajo Nation, NAIHS health care facilities and other health care partners to review and 

address the future delivery of health care services in the Ganado service area.  Id.  As part of this 

effort, NAIHS provided interim guidelines for the provision of outpatient care, emergency and 

non-emergency care.  (A true and correct copy of the October 12, 2014 announcement is 

Attachment 4 to the Hubbard Decl.) 

 NAIHS personnel were never instructed to inform beneficiaries not to use Sage Memorial 

Hospital or state that the hospital is closing.  Id. ¶ 14.  Rather, NAIHS only notified Ganado-area 

IHS beneficiaries, as it was obligated to do, that the hospital was no longer receiving ISDEAA 

funding.  Id.  Further, NAIHS had no communications with any Ganado-area schools regarding 

where students could or should get their health care services, such as vaccinations.  Id.  

  On October 15, 2014, Sage circulated in the community a notice stating that the hospital 

is not closed and that it “will continue to provide healthcare services to any Native American in 
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need of care and will not bill the patient for the services.”  The notice further stated that Sage 

“has the financial, management, and legal resources to fight for our employees and your rights to 

access to YOUR local hospital.”  (emphasis in original)7   

 E. NAIHS’s Declination of Sage’s September19, 2014 Contract Proposal and 
Proposed FY 2015 AFA  

 
On September 19, 2014, Sage submitted a three-year contract proposal and a proposed 

FY 2015 AFA.  Id. ¶ 16.  Mr. Hubbard made the final decision to decline that proposal, with the 

concurrence of the IHS Headquarters P.L. 93-638 Leadership Team, and he communicated the 

decision to Sage via letter dated December 12, 2014.8  Id.  As stated in the declination letter, Mr. 

Hubbard determined that IHS should not enter into the three-year contract and FY 2015 AFA 

proposed by Sage based on the same reasons and concerns that led him to decline the three-year 

contract and FY 2014 AFA proposed by Sage in August 2013.  Id.  Mr. Hubbard also noted that, 

although Sage had characterized its proposal as a contract “renewal,” no contractual relationship 

existed between IHS and Sage.  Id.  For that reason, he did not believe that Sage’s contact 

proposal could be fairly characterized as a “renewal” of a contract.  Id. 

                                                 
7   A copy of Sage’s Notice is attached hereto as Exhibit 4. 
8   A copy of the declination letter dated December 12, 2014 has been lodged with the Court. 
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III.  LEGAL ARGUMENT 

 A. Sage Failed to Satisfy the Standards for Injunctive Relief 

Injunctive relief can only be entertained if the movant can prove (1) the likelihood of 

success on the merits; (2) the likelihood of irreparable harm; (3) the existence of serious 

questions going to the merits and that the balance of hardships tips sharply in its favor; and (4) 

the injunction is in the public interest.  Wynandotte Nation v. Sebelius, 443 F.3d 1247, 1254-55 

(10th Cir. 2006).  As a preliminary injunction is an extraordinary remedy, the right to relief must 

be clear and unequivocal.  SCFC ILC, Inc. v. Visa USA, Inc., 936 F.2d 1096, 1098 (10th Cir. 

1989).  As demonstrated herein, Sage has not and cannot meet this burden.  

This Court should note that, because the limited purpose of a preliminary injunction “is 

merely to preserve the relative positions of the parties until a trial on the merits can be held,” 

Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981), the Tenth Circuit has “identified the three 

following types of specifically disfavored preliminary injunctions . . . (1) preliminary injunctions 

that alter the status quo; (2) mandatory preliminary injunctions; and (3) preliminary injunctions 

that afford the movant all the relief that it could recover at the conclusion of a full trial on the 

merits.”  Schrier, M.D. v. Univ. Of Colo., 427 F.3d 1253, 1258-1259  (10th Cir. 2004).  Such 

disfavored injunctions “must be more closely scrutinized to assure that the exigencies of the case 

support the granting of a remedy that is extraordinary even in the normal course.”  Id.   

Sage seeks immediate injunctive relief to reverse IHS’s declination decisions and to 

compel the Secretary to award and fund its self-determination contract and AFAs for FY 2014 

and FY 2015.  Such relief constitutes a mandatory preliminary injunction, which would also 

disturb the status quo ante since NAIHS had been funding the hospital’s operations through 
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monthly contract modifications based on the FY 2013 AFA, which in fact expired by its own 

terms on September 30, 2014.  Such relief is disfavored because it would afford Sage 

substantially all the relief it seeks and would render a trial on the merits largely or completely 

meaningless.  As discussed more fully herein, there are no exigencies of the case that would 

support such an extraordinary remedy.  

Sage asserts that it does not have to prove the usual equitable elements including 

irreparable injury and the absence of an adequate remedy at law because there are specific 

provisions in the ISDEAA authorizing injunctive relief and mandamus.  See Motion at 16, citing 

Crownpoint Inst. of Tech. v. Norton, Civ. 04-531 JP/DJS, Dkt. No. 86 at 26 (D.N.M. Sept. 19, 

2005).  Sage also contends that NAIHS improperly invoked the declination criteria and that  

NAIHS was required by operation of law to approve the contract renewal proposals and FY 2014 

and FY 2015 AFAs.  The cases that Sage relies upon are distinguishable and do not support its 

contention that the Court should not reach the merits of NAIHS’s declination decision.  See 

Motion at 20.  

In Crownpoint, the district court found that the Bureau of Indian Affairs issued its 

declination  untimely and that the Secretary of the Department of the Interior had a clear, 

nondiscretionary duty to approve the contract proposal when she failed to decline the proposal 

within the statutorily allowed time.  Id.  Here, there can be no question that NAIHS acted within 

the statutorily-allowed time frame (as extended by Sage’s express consent) and applied the 

proper criteria to decline Sage’s proposal and 2014 AFA pursuant to 25 U.S.C. § 450f(a)(2)(A) 

and (C).   

Whenever the Secretary declines a proposal, the Secretary is required to advise the tribal 
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organization in writing of the Secretary’s objections, including a specific finding that clearly 

demonstrates (or that is supported by a controlling authority) that one of the conditions set forth 

in 25 U.S.C. § 450f(a)(2)(A)-(E) exists, together with a detailed explanation of the reason for the 

decision to decline the proposal.  NAIHS also met this requirement.  Again, there can be no 

question that the declination decisions provided a detailed explanation of NAIHS’s reasons for 

declining the proposed contracts and AFAs and NAIHS provided a full disclosure of the facts 

and documents on which it relied for making its decision.  In contrast, in Cheyenne River Sioux 

Tribe v. Kempthorne, 496 F. Supp. 2d 1059, 1067 (D. S.D. 2007), a case relied upon by Sage, 

there was a bare recitation of statutory grounds for declination, and the court found that the 

express statutory requirements had not been satisfied to articulate the findings in support of the 

declination decision. 

The other case relied upon by Sage, Southern Ute Indian Tribe v. Sebelius, 497 F.Supp. 

1245 (D.N.M. 2007), involves CSC.  Sage has presented Contract Disputes Act claims to NAIHS 

alleging CSC underpayments for prior-year ISDEAA agreements, which claims are the subject 

of a separate motion for summary judgment, to which defendants will file a separate response.  

Furthermore, the Southern Ute Indian Tribe decision addresses the Secretary’s discretion to 

decline a tribe’s proposal for a self-determination contract pursuant to 25 U.S.C. § 450f(a)(2)(D), 

a statutory ground that was not relied upon in NAIHS’s declination decision and is not at issue 

here.  This provision allows the Secretary to decline a proposal if “the amount of funds are in 

excess of the applicable funding level for the contract, as determined under section 450j-1(a) of 

this title.”  Id. at 1253-54.  In Southern Ute Indian Tribe, the Secretary argued that the amount of 

funds proposed by the tribe was in excess of the applicable funding level because it included 
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CSC when Congress had not appropriated sufficient funds for CSC for the fiscal year in which 

the contract was proposed.  Id.  The district court rejected the Secretary’s argument that it was 

prohibited from entering into the contract by the Appropriations Clause of the United States 

Constitution and the Anti-Deficiency Act, 31 U.S.C. § 1341(a)(1)(A) and (B).  Id. at 1255-57. 

 1. Plaintiff Has Not Shown A Likelihood of Success On the Merits  

 In issuing the declination decision, the Secretary fully complied with the requirements 

imposed by ISDEAA, and no violation of the Act would warrant the immediate injunctive relief 

that Sage requests.  The ISDEAA places the burden of proof in any hearing or appeal on the 

Secretary “to clearly demonstrate the validity of the grounds for declining the contract proposal.” 

 25 U.S.C. § 450f(e)(1).  Sage would foreclose this Court’s review on the merits on the basis that 

the Secretary did not have the authority to apply the declination criteria to its three-year contract 

renewal proposals and FY 2014 and FY 2015 AFAs because they were “unchanged” from its 

prior three-year contract proposal and FY 2013 AFA.  As set fully more fully herein, Sage’s 

contention lacks merit.  

a. Sage’s Contract Renewal Proposals Are Subject to the 
ISDEAA Declination Criteria 

                                                                     
In construing the ISDEAA, the starting point is its text.  Chickasaw Nation v. United 

States, 208 F.3d 871, 876 (10th Cir. 2000).  “If the terms of the statute are clear and 

unambiguous, they are controlling absent rare and exceptional circumstances.”  Id.  By its plain 

language, the ISDEAA provides that “a tribal organization may submit a proposal for a self-

determination contract, or a proposal to amend or renew a self-determination contract, to the 

Secretary for review.”  25 U.S.C. § 450f(a)(2) (emphasis added.)  The Act further directs the 

Secretary to approve the proposal and award the contract in all but those enumerated 
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circumstances where facts justifying declination exists.  Id.  As such, the Act does not require the 

Secretary to enter into contracts that are not in the best interests of IHS beneficiaries.  What the 

Act does require is that contracts be approved unless they fall within the statutory grounds for 

declination. 25 U.S.C. § 450f(a)(2)(A)-(E).   In other words, Congress has defined those 

circumstances in which contracts may declined and has instructed the Secretary to approve 

proposals unless they fall within the defined circumstances.   

 The ISDEAA directs the Secretary to decline a proposal where the IHS can clearly 

demonstrate that the services which are proposed to be contracted for cannot be provided in a 

practicable manner consistent with the objectives of the proposed self-determination contract.  

25 U.S.C. § 450f(a)(2)(A) & (C).  In contracting for services, tribal organizations must be held to 

the standards of accountability for resources required under the ISDEAA.  See 25 C.F.R. Part 

900, Subpart F.  In deciding whether to accept or decline a contract renewal proposal, the 

Secretary must be able to balance the statutory right of tribal organizations to contract for 

services against her continuing duty to assure that those services are provided practicably and 

effectively.  25 U.S.C. § 450f(a)(2)(A) & (C).  

Sage nevertheless contends that IHS has no authority to use the declination criteria to 

refuse to renew a term contract, such as Sage’s, citing 25 C.F.R. § 900.33.  The regulation, which 

is written in question and answer format, provides as follows: 

Are all proposals to renew term contracts subject to the declination criteria?  The 
Secretary will not review the renewal of a term contract for declination issues where no 
material and substantial change to the scope or funding of a program, functions, services 
or activities has been proposed by the . . . tribal organization. 
 

42 C.F.R. § 900.33. 

By its plain language, the regulation expressly provides that where the Agency 
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determines that the tribal organization’s proposal for a term contract has a material and 

substantial change to the scope or funding of a PFSA, the Agency may apply the declination 

criteria to the review.  See 25 C.F.R. 900.33.   

 Here, there was such a material and substantial change.  An investigation and audit 

requested by the Navajo Nation put NAIHS on notice that NHF did not actually have the 

financial management system and internal controls that would ensure ISDEAA funds are used 

only for lawful purposes.  Moreover, this information was not previously known to NAIHS.  

Accordingly, the PFSAs in the proposed contract renewal were not the same as they were 

previously viewed by NAIHS.  

 There also existed proper reasons for declination under 25 U.S.C. § 450f(a)(2)(A)&(C).  

As evidenced by the specific findings of the PMR and the forensic audit report, Sage’s Board of 

Directors failed to fulfill its fiduciary responsibilities to the hospital, and this led to serious 

issues with hospital operations that impeded satisfactory health care services.  Nothing in the 

regulation precluded NAIHS in such circumstances from applying the declination criteria to a 

contract renewal under the ISDEAA.  The result otherwise would be to force NAIHS to approve 

a self-determination contract when “the service to be rendered to the Indian beneficiaries of the 

particular program or function to be contracted will not be satisfactory” and “the proposed 

project or function to be contracted for cannot be properly completed or maintained by the 

proposed contract.”  25 U.S.C. § 450f(a)(2)(A)&(C).  This would violate specific provisions in 

the ISDEAA and would therefore be unlawful.   

The Supreme Court has held that “the United States is neither bound nor estopped by the 

acts of its officers or agents in entering into an arrangement or agreement to do or cause to be 
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done what the law does not sanction or permit.” Utah Power & Light Co. v. United States, 243 

U.S. 389, 408-409 (1917).  Indeed, protection of the public fisc requires those who seek public 

funds to act with scrupulous regard for the requirement of the law and those who deal with the 

government are expected to know the law and may not rely on the conduct of government agents 

contrary to the law.  Heckler v. Community Health Servs. of Crawford, 467 U.S. 51, 63 (1984).   

b. Sage’s FY 2014 and FY 2015 AFAs Were Not Substantially the Same 
as its FY 2013 AFA Proposal and Thus Are Also Properly Subject to 
the ISDEAA Declination Criteria 

 
The ISDEAA states that the amount provided under self-determination contracts, or the 

Secretarial amount, “shall not be less than the appropriate Secretary would have otherwise 

provided for the operation of the programs or portions thereof for the period covered by the 

contract.”  25 U.S.C. § 450j-1(a)(1).   This amount of funds will not be reduced in future years if 

it is substantially the same as the prior AFA.  25 C.F.R. § 900.32 (emphasis added); see also 

Cheyenne River Sioux Tribe v. Kempthorne, 496 F. Supp. 2d  at 1067.  Therefore, “[a]ny portion 

of an AFA proposal that is not substantially the same as that which was funded previously (i.e., a 

redesign proposal, waiver proposal, different proposed funding amount, or different program, 

service, function, or activity) is subject to the declination criteria and procedures.”  Id., citing 25 

C.F.R. § 900.32.  

In the 1994 amendments to the ISDEAA, Congress provided that a Tribe’s ISDEAA 

contract funding will not be reduced in subsequent years unless certain statutory criteria are met, 

e.g., reduction in appropriations.  25 U.S.C. § 450j-1(b).  Implementing this provision, the 

regulation at 25 C.F.R. § 900.32 answers the question:  “Can the Secretary decline an Indian 

tribe or tribal organization’s proposed successor annual funding agreement?”  As set forth below, 
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the answer hinges upon whether the successor AFA was “substantially the same” as the prior 

AFA.  

The regulation provides:  

No.  If it is substantially the same as the prior annual funding agreement (except 
for funding increases included in appropriations acts or funding reductions as 
provided in section 106(b) of the Act). . . , the Secretary shall approve and add to 
the contract the full amount of funds to which the contractor is entitled, and may 
not decline, any portion of a successor annual funding agreement.  Any portion of 
an annual funding agreement proposal which is not substantially the same as that 
which was funded previously (e.g., a redesign proposal; waiver proposal; 
different proposed funding amount; or different program, service, function, or 
activity) ... is subject to the declination criteria and procedures in subpart E.  If 
there is a disagreement over the availability of appropriations, the Secretary may 
decline the proposal in part under the procedure in subpart E. 
 

25 C.F.R. § 900.32.  

The scope of the regulations at 25 C.F.R. § 900.32 are also limited and governed by the 

scope of the Secretary’s ISDEAA contracting authority and the reduction clause in 25 U.S.C. § 

450j-1(b).  That the regulation precludes the Secretary from declining a proposed AFA only 

when the effect would be to reduce a funding amount is clear from the language in the regulation 

requiring the Secretary to “add to the contract the full amount of funds to which the contractor is 

entitled” where a proposed successor AFA is substantially the same as a prior AFA.  25 C.F.R. § 

900.32.  Defendants are unaware of, and Sage has not cited to, any case that requires the 

Secretary to accept automatically a successor AFA, and the regulation should not be read to 

require such a result.   

It is the Secretary’s position that an AFA may be declined as not being “substantially the 

same” as the prior AFAs when there is information that was not known to the  Secretary that 

rendered the successor proposal not the same as it was previously viewed by the Secretary.  The 
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Secretary articulated this interpretation in the final agency decision, Mashantucket Pequot Tribal 

Nation v. IHS, DHHS Departmental Appeals Board, Appellate Division, Docket No. A-06-60, 

Decision No. 2028 (May 3, 2006) (Pequot)9   

In Pequot, 25 C.F.R.§ 900.32 was implicated regarding language that had existed in a 

prior contract between the Pequot Nation and IHS, but had taken on new meaning in light of an 

intervening report conducted by the DHHS Office of the Inspector General.  Pequot at 22-23.  

This report led the IHS to decline Pequot Nation’s contract proposal to provide pharmacy 

services to non-member employees of the Pequot Nation.  The DHHS’s Departmental Appeals 

Board (DAB) determined that the proposal was not a successor funding agreement within the 

meaning of 25 C.F.R. § 900.32.  The DAB noted that the DHHS Office of Inspector General had 

issued a report questioning the inclusion of the services in the Nation’s [ISDEAA] contract.  The 

DAB held that this “rendered the successor AFA not the same as it was previously viewed by the 

IHS.”  Id.   

The Secretary’s interpretation of her own regulations is controlling unless plainly  

erroneous or inconsistent with the regulation and should be upheld.  Auer v. Robbins, 519 U.S. 

452, 466 (1997).  The Court in Auer recognized that the fact that the agency’s interpretation is 

first articulated in the context of litigation does not, in itself, render it unworthy of deference.  Id. 

 Whether proposals are similar is not a matter of determining whether the amount of the 

proposed successor AFA is the same as the amount of the prior year funding agreement; it is 

whether the proposals are alike in substance.  In this case, just as the DHHS Office of Inspector 

General report properly led IHS to decline the Pequot Nation’s successor AFA as “not 

                                                 
9   The Pequot decision is attached hereto as Exhibit 5.   
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substantially the same” as the prior AFA, the Moss Adams report and the PMR report here 

properly led NAIHS to decline Sage’s proposed FY 2014 and FY 2015 AFAs as “not 

substantially the same” as the prior year funding agreement.  The Moss Adams report disclosed 

serious deficiencies in the Board’s governance over the ISDEAA funds and its seeming 

relinquishment of control of ISDEAA funds to a contracted management company.  

Additionally, the performance monitoring review conducted by NAIHS revealed, among other 

things, that the hospital does not have a functioning electronic health records system and the 

existence of numerous potential health and safety violations that impeded satisfactory health care 

services.  As this was information not previously known to NAIHS, it rendered the FY 2014 and 

FY 2015 successor AFAs as “not substantially the same” as the FY 2013 AFA as viewed by 

NAIHS.   

c. NAIHS’s Properly Determined That the Deficiencies Described in the 
Declination Letter Could Not Be Overcome By Technical Assistance. 

    
Finally, there is no merit to Sage’s contention that NAIHS violated the ISDEAA and 

implementing regulations by not sharing information and by refusing to provide technical 

assistance.  The ISDEAA provides that when the Secretary declines to enter into a self-

determination contract, the Secretary must state any objections in writing to the tribal 

organization and “provide assistance to the tribal organization to overcome the stated 

objections.”  25 U.S.C. § 450f(b)(2); 25 C.F.R. §§ 900.28, 900.30.  Not surprisingly, Sage does 

not identify what information NAIHS failed to share and how that information would have 

helped Sage avoid the declination.  Notably, Sage was uncooperative in providing documents to 

Moss Adams and denied them access to Board members and to prior auditors during the course 

of the forensic consulting procedures.  Thompson Decl. ¶ ¶ 4,6-7,10-13.   
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While NAIHS ultimately decided not to offer technical assistance to Sage to resolve the 

serious deficiencies identified during the course of NAIHS’s performance monitoring review and 

Moss Adams’ forensic consulting procedures, the failure to offer technical assistance did not 

invalidate NAIHS’s declination of the proposed contracts.  The ISDEAA provides that when the 

Secretary declines to enter into a self-determination contract, the Secretary must state any 

objections in writing to the tribal organization and “provide assistance to the tribal organization 

to overcome the stated objections.”  25 U.S.C. § 450f(b)(2) (emphasis added.).  NAIHS could 

not have offered any technical assistance that could have possibly overcome the deficiencies 

described in the declination letter.  Hubbard Decl. ¶ 10.  No amount of technical assistance could 

have overcome the fact that the current Sage Board of Directors breached its duties of fiduciary 

responsibilities and accountability to the hospital and effectively relinquished its oversight 

responsibility to a contracted management company.  The Act and regulations do not impose on 

IHS the duty to engage in exercises of futility.   

2. Sage Failed to Show Irreparable Injury 

In addition, Sage’s assertion of irreparable injury is unsupported.  The Tenth Circuit has 

held that a plaintiff satisfies the irreparable harm requirement by demonstrating “a significant 

risk he or she will experience harm that cannot be compensated after the fact by monetary 

damages.”  Greater Yellowstone Coal v. Flowers. 321 F.3d 1250, 1258 (10th Cir. 2003).  “To 

constitute irreparable harm, an injury must be certain, great, actual and not theoretical.”  

Heideman v. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003).  “[M]erely serious or 

substantial ” harm is not irreparable harm.  Prairie Band of Potawatomi Indians v. Pierce, 253 

F.3d 1234, 1250 (10th Cir. 2001).  The purpose of a preliminary injunction is not to remedy past 
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harm but to protect plaintiffs from irreparable injury that will surely result without their issuance. 

 Heideman,348 F.3d at 1189 (noting that a preliminary injunction will not issue without a 

showing of “a clear and present need for equitable relief to prevent irreparable harm” (emphasis 

added).  In determining whether a plaintiff has made the requisite showing, the court further 

assesses “whether such harm is likely to occur before the district court rules on the merits.” 

Greater Yellowstone Coal, 321 F.3d at 1260.  If “a trial on the merits can be conducted before 

the injury would occur there is no need for interlocutory relief.” Id. (quoting 11A Wright, Miller, 

& Kane, Federal Practice and Procedure, § 2948.1, at 139-40)    

It is undisputed that Sage delayed for months before bringing this action for injunctive 

relief,  and “delay in seeking preliminary relief cuts against finding irreparable injury.”  Kansas 

Health Care Ass’n v. Kansas Dep’t of Social and Rehab. Servs., 31 F.3d 1536, 1543-44 (10th Cir. 

1994).  In fact, after the declination, Sage sent a notice to the community and expressly stated 

that the hospital was not in danger of closing and that it would continue to provide health care 

services, which has been the case to date.  See Exhibit 4.  Sage now asserts that unless the court 

grants immediate injunctive and mandatory relief, it is likely “that 200 Navajo employees will 

lose their jobs in eight months and the struggling economy in the Ganado area will go into a tail 

spin”  (emphasis added).  See Motion at  23.  Importantly, Sage does not contend that the 

hospital is in any danger of imminent closure.  Even in the absence of the ISDEAA funding Sage 

is as a Critical Access Hospital and is reimbursed under the Medicare and Medicaid program.  

Compl. ¶ 17.  Sage has presented no evidence that the hospital would have to close before this 

case could be heard on the merits,.   

Sage further contends that it is irreparably harmed because it “would be required to 
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purchase pharmaceutical supplies from commercial vendors.”  See Motion at 22.  Sage has 

presented no evidence, however, to sustain that claim.  Moreover, whatever may have been the 

immediate effect of the termination of its federal supply contract as of October 1, 2014, any such 

alleged harm is in the past and presumably has been ameliorated with the passage of time.  In 

any event, any resulting price increases compared to those prices available through the federal 

supply schedule would not be irreparable as such economic harm is compensable through an 

action at law for damages.  Sage also contends that it has suffered irreparable harm because it 

must purchase professional liability insurance for its physicians at a cost of approximately 

$50,000 per month rather than have protection under the Federal Tort Claims Act (FTCA) at no 

cost. Motion at 22.  This is factually incorrect.  In an audit report dated June 4, 2014 for the years 

ended September 30, 2013 and September 30, 2012, Sage’s auditor stated the following in the 

notes to the Financial Statements: 

Medical Malpractice Claims 

The Hospital has malpractice coverage to provide protection for professional 
liability losses on a claims-made basis subject to a limit of $1 million per claim and an 
annual aggregate limit of $3 million. . . 

 
Liability protection is also provided under the Federal Tort Claims Act (FTCA)  

for the Hospital and its employees when they are providing services within the scope of 
employment included under FQHC activities.    
 

Bradshaw, Smith & Co. Report at 25, lodged with the Court as Exhibit E to Sage’s FY 2015 

Proposal. 

Thus, Sage’s own audited financial statements belie its assertion that it had previously 

relied solely upon its FTCA coverage for liability protection and was required to obtain 

malpractice insurance as a result of the declination decision.  Any resulting monetary harm, in 
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any event, would not be not irreparable as such harm is compensable through an action at law for 

damages.  

Sage also contends that injunctive relief is required because its patients must seek 

medical services at great distances from their homes and schools.  See Motion at 22.  However, 

this argument must fail because it shows irreparable harm not to Sage, but to third parties.  

Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  Moreover, in FY 2014, 

Ganado-area IHS beneficiaries went to IHS hospitals in Chinle, Arizona, and Gallup, New 

Mexico, for outpatient care at almost the same rate as they went to Sage.  Hubbard Decl. ¶ 15.  

During the same period, twice as many Ganado-area IHS beneficiaries went to the P.L. 93-638 

contracted hospital in Fort Defiance, Arizona, for outpatient services as the number of 

beneficiaries who went to Sage for outpatient services.  Id.  In FY 2014, twice as many Ganado-

area IHS beneficiaries received inpatient care at the hospitals in Chinle, Gallup and Fort 

Defiance as the number of beneficiaries who received inpatient services at Sage.  Id.  Although 

the hospitals in Chinle, Gallup and Fort Defiance are not as geographically close to Ganado-area 

IHS beneficiaries as Sage, these hospitals offer health services and medical specialties that are 

more comprehensive than those offered at Sage or are not available at Sage.  Id. 

  3. The Balance of Hardships Does Not Weigh In Sage’s Favor 

Sage’s argument that the balance of hardships weighs in its favor is premised on the 

conclusory allegation that the hospital will be on the brink of insolvency in less than one year 

because the ISDEAA funds constitute approximately 53 percent of its funding. See Motion at 21. 

 However, the above-referenced audit report for FY 2012 and FY 2013, lodged with this Court, 

demonstrates that Sage has more than sufficient cash reserves of approximately $15,878,000 to 
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continue operations as a private hospital during the time it will take to litigate this case.  Report 

at 25.  Again, Sage has not shown that there are any exigent circumstances, such as the imminent 

closure of the hospital, to justify the issuance of a preliminary injunction.  On the other hand, 

granting Sage’s request would force NAIHS into signing a contract when its performance 

monitoring review and its forensic consultant’s findings show that Sage lacks the internal 

controls and well-functioning and efficient accounting and financial management systems 

procedures to ensure that ISDEAA funds would be used only for lawful purposes.  Thus, the 

balance of harms actually weighs in favor of prohibiting Sage from continued access to ISDEAA 

funds until this appeal has been resolved on the merits. 

 4. The Public Interest Will Not Be Served By Allowing Sage to Continue 
Its Mismanagement of ISDEAA Funds 

 
Similarly, the public interest will not be served by allowing Sage to potentially continue 

its waste and/or abuse of ISDEAA funds.  The IHS, as a federal agency, has a duty not only to 

serve its beneficiaries, but also to protect the public fisc.  See Brock v. Pierce County, 476 U.S. 

253, 259-60 (1986) (generally recognizing that public agencies by their very nature represent the 

public interest and, as such, have a duty to protect both the public fisc and the integrity of the 

government programs they represent).  Thus, when IHS determines that spending has become 

possibly unlawful and improper, it has a responsibility to rectify the situation, as it did here.   

In that regard, Sage should not be relieved of the obligation to provide a bond or other 

security as a condition of obtaining the requested injunction under Fed.R.Civ.P. 65.  Sage argues 

that it should be required to post a nominal amount because there is no likelihood of harm to the 

other party and the United States has the ability to recoup any money not devoted to patient care, 

militating against requirement of a bond.  Motion at 23-24.  However, because Sage is seeking 
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the lump sum payment of tens of millions in federal funds pending the resolution of this appeal 

on the merits, a security or bond is warranted to ensure that these funds are preserved to provide 

health care services to IHS beneficiaries and not diverted for improper bonuses and excessive 

compensation due to the lack of adequate financial controls and financial management 

procedures in place at Sage.    

 IV.  CONCLUSION   

 For the foregoing reasons, Sage’s request for immediate injunctive relief should be 

denied.  Sage has not satisfied its burden to demonstrate that injunctive relief is warranted, and it 

seeks relief above and beyond the status quo ante, and that is wholly unnecessary, while its 

appeal is pending.  The relief Sage seeks should only be granted, if at all, if Sage prevails on the 

merits in the underlying dispute.   

Respectfully submitted, 
 
        

/s/ signed electronically 2/5/2015 
Angela M. Belgrove 
Assistant Regional Counsel 
U.S. Department of Health and 
Human Services 
Office of the General Counsel, Region IX 
90 7th Street, Suite 4-500 
San Francisco, CA 94103-6705 
(415) 437-8156 
Angela.Belgrove@hhs.gov 
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 I HEREBY CERTIFY that on February 5, 2015, I filed the foregoing document 
electronically through the CM/ECF System, which caused all counsel of record to be served by 
electronic means, as more fully reflected on the Notice of Electric filing. 
 
  
       /s/ Filed electronically 2/5/2015 
       KAREN GROHMAN 
       Assistant United States Attorney 
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