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I. STATEMENT OF REASONS FOR EN BANC REVIEW 

 This case involves the interpretation of a gaming compact entered between 

two sovereign governments, the Tulalip Tribes of Washington (“Tulalip”), a 

federally recognized Indian tribe, and the State of Washington (“State”).  The 

dispute implicates a recurring issue of contract interpretation that is significant to 

many contracting parties throughout the Circuit, including numerous state and 

tribal sovereigns.  More than twenty-five tribes in Washington have compacts with 

the State that are materially identical to Tulalip’s.   

The compact provision at issue here is a most-favored-tribe clause (“MFT”), 

which entitles Tulalip to incorporate into its own compact certain “more favorable” 

compact terms to which the State agrees with another tribe.  The MFT makes no 

reference to any obligation to also accept less favorable or other terms or 

conditions.  See ER 101.1  Nevertheless, the Panel held that the MFT requires 

Tulalip to adopt all restrictions and limitations accompanying any more favorable 

terms agreed to with another tribe where such terms are conditioned on the other 

tribe’s acceptance of the restrictions and limitations.  See Attachment 1 (Opinion 

(“Op.”) 15-17). 

This decision is in direct conflict with Idaho v. Shoshone-Bannock Tribes, 

465 F.3d 1095 (9th Cir. 2006), which rejected the reasoning relied on by the Panel.  

                                                            
1 ER citations refer to the Excerpts of Record filed with Tulalip’s Appellant’s 
Brief, Doc. No. 15-03. 
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See Attachment 2.  Shoshone-Bannock held that where, as here, an MFT clause in a 

gaming compact includes no express requirement to accept additional restrictions 

and limitations, the MFT entitlement cannot be interpreted to include such a 

requirement simply because the State’s agreement with other tribes is expressly 

conditioned on its acceptance of those additional restrictions and limitations.  See 

id. at 1102 (“The fact that other tribes have accepted a package of benefits and 

burdens when they voluntarily amended their compacts does not change the terms 

of the Compact between the [Shoshone-Bannock] Tribes and Idaho.”).   

A future court interpreting a most-favored clause where unfavorable 

conditions are also present will have no non-arbitrary basis for choosing between 

this case and Shoshone-Bannock.  The conflict between them is irreconcilable, and 

consideration by the full Court is “necessary to secure or maintain uniformity of 

the court’s decisions[.]”  Fed. R. App. P. 35(a)(1). 

II. BACKGROUND AND PROCEDURAL HISTORY 

Tulalip commenced this suit against the State to enforce the plain terms of a 

Tribal-State Gaming Compact entered into pursuant to the Indian Gaming 

Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701-2721.  More than twenty-five other 

Washington Tribes have gaming compacts similar to Tulalip’s.  See ER 017-018. 

Under the compacts, each tribe is entitled to operate a limited number (“base 

allocation”) of slot machine style player terminals.  ER 069-071.  A tribe may 
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operate additional terminals by acquiring unused allocation rights from tribes that 

do not operate gaming facilities or do so utilizing less than their base allocation of 

player terminals.  Id.  This procedure, referred to as the Terminal Allocation Plan 

or “TAP” Procedure, is the sole procedure under the compacts by which Tulalip 

may now obtain the rights to operate terminals in excess of its base allocation. 

Each compact also contains an MFT clause providing that  

in the event the State agrees (or is required by law or a court ruling to 
agree) to permit an allocation of Player Terminals to a tribe which is 
greater, or is on terms which are more favorable, than as set forth 
herein, the Tribe shall be entitled to such greater Allocation or more 
favorable terms.   
 

ER 071.  This MFT clause is the key compact promise at issue in this suit.   

While twenty-seven tribes negotiated compacts similar to Tulalip’s, the State 

and the Spokane Tribe separately negotiated a different compact.  ER 017-018.  

The Spokane Compact, like those of Tulalip and the other tribes, permits the 

Spokane Tribe to operate a base allocation of up to 975 terminals and to increase 

that allocation by obtaining terminal allocation rights from other tribes under the 

TAP Procedure.  ER 144-145.   

However, an appendix to the Spokane Compact (“Appendix Spokane”) 

provides an additional, alternative mechanism by which the Spokane Tribe may 

acquire terminal rights above its base allocation.  See ER at 115.  Under Appendix 

Spokane, if the Spokane Tribe is unable to acquire additional allocation rights from 
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other tribes through the TAP Procedure after making reasonable efforts to do so, it 

may obtain such rights unilaterally by making payments into an account called the 

Inter-Tribal Fund (“ITF”).  See ER 120-122.  The monies in the ITF are distributed 

among other tribes by a formula set forth in Appendix Spokane.  See ER 121-122. 

Thus, if Spokane is unable to meet its terminal needs by the TAP Procedure, 

it nevertheless has a guaranteed second means to satisfy those needs by utilizing its 

ITF.  Under Tulalip’s Compact, by contrast, if Tulalip is unable to meet its 

terminal needs by the TAP Procedure, its Compact provides no alternative 

mechanism, and those needs will remain unmet. 

On the basis of these facts, in September of 2010 Tulalip informed the State 

that the Spokane Tribe’s ITF was a terminal allocation term “more favorable” than 

those in Tulalip’s Compact and that Tulalip was entitled to adopt it under its MFT 

clause.  ER 148-149.  The State and Tulalip disagreed as to whether Tulalip was 

entitled to adopt the “more favorable” ITF term of Appendix Spokane without also 

adopting any less favorable terms and conditions agreed to by Spokane, including 

the condition that, should Spokane access its ITF, it would be limited to an overall 

number of machines it is entitled to operate that is lower than that permitted in 

Tulalip’s Compact.  ER 039-042.  The State asserted that Tulalip was required to 

adopt such additional restrictions, based on the Preamble to Appendix Spokane, 

which states: 

  Case: 13-35464, 05/01/2015, ID: 9522709, DktEntry: 56-1, Page 8 of 21



 

5 
 

Agreement by the State to each of the individual numerical limitations 
and other provisions contained in this Appendix is expressly 
conditioned upon agreement by the Tribe to each and every other 
provision contained in this Appendix.  Absent such agreement by the 
Tribe, the State would not, and does not, agree to the individual 
numerical limitations and other conditions contained in this Appendix.   
 
. . . Any attempted use or interpretation of individual provisions of 
this Appendix must incorporate, apply and give full consideration to 
every other term contained in the Appendix as a condition of any such 
attempted use or interpretation.   
 

ER 115.   

After sixteen months of negotiations and dispute resolution, this litigation 

followed.  The district court granted summary judgment to the State, adopting the 

State’s reasoning that the Preamble to Appendix Spokane precluded Tulalip from 

adopting only the more favorable Spokane ITF without also adopting less 

favorable restrictions because, as evidenced by the Preamble, the State “never 

agreed” to the ITF without the restrictions.  ER 008-009.  According to the district 

court,  

the State has agreed to Appendix Spokane, but only to all of 
Appendix Spokane.  This fact is most clearly expressed in the 
preamble to Appendix Spokane . . . . The State has never 
agreed to the select portions that plaintiff wishes to cherry-pick 
out of the [ITF] provision without the corresponding 
limitations.   

 
Id. (emphasis added).  The Panel agreed with this reasoning.  See Op. 15 (“The 

district court was correct that Tulalip is ‘cherry-picking’. . . and that the State 
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‘never agreed to the allocation terms [Tulalip] seeks.’”).  The Panel affirmed the 

district court’s decision on April 17, 2015. 

III. THE COURT SHOULD GRANT REHEARING EN BANC TO 
RESOLVE THE CONFLICT BETWEEN THE PANEL’S DECISION 
AND SHOSHONE-BANNOCK 
 

1. The Panel’s decision is irreconcilable with Shoshone-Bannock. 

The Panel held that Tulalip’s MFT would entitle it to adopt more favorable 

terms of Appendix Spokane, but only if it also adopts all restrictions and 

limitations included in Appendix Spokane, including terms less favorable than 

those in Tulalip’s Compact.  Op. 17.  This was so because all of Appendix 

Spokane’s provisions were “interdependent” and “conditional.”  Id.  Therefore, the 

Panel reasoned, “[t]he district court was correct that . . . the State ‘never agreed to 

the allocation terms [Tulalip] seeks.’  Because Tulalip would have us impose 

some, but not all, of the interdependent ‘terms’ that govern” the Spokane ITF, the 

terms of Tulalip’s proposed ITF did not reflect the terms “to which the State has 

‘agreed’ – to echo the language of the most-favored tribe clause.”  Op. 15 (second 

brackets in original) (quoting Tulalip Tribes of Wash. v. Washington, No. C12-688 

RAJ (W.D. Wash. May 22, 2013) (ER 009)).  The Panel denied Tulalip’s claim 

because Tulalip’s request for the more favorable terms did not “mirror the 

restrictions of Appendix Spokane, and those are the terms to which the State 

agreed.”  Id. at 17.   
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The Panel’s reasoning – that the State “never agreed” to the more favorable 

Spokane ITF without additional restrictions – cannot be squared with Shoshone-

Bannock.  In that case, an MFT provided that if the State of Idaho “permitted” 

another tribe to offer games not authorized in the Shoshone-Bannock compact, 

Shoshone-Bannock could also operate those “same additional games.”  465 F.3d at 

1099-1101.2  The State subsequently permitted three other tribes to operate 

additional games, but only subject to restrictions on the number of such games they 

could operate and the condition that each tribe pay 5% of its annual net gaming 

revenue to the State.  Id. at 1097-98. 

Those restrictions were equally as “interdependent [and] conditional,” Op. 

17, as those in Appendix Spokane.  Idaho only permitted the other tribes to operate 

the games with the conditions; this was evident in the statute that authorized the 

amendments.  See Idaho Code § 67-429C (stating that “[a]ny tribe with an existing 

state-tribal gaming compact may amend its compact . . . to incorporate all of the 

following terms” and setting forth the additional games with the numerical 

limitations and revenue sharing obligation (emphasis added)).  And it was evident 

in those tribes’ compacts themselves, which authorized the additional games 

subject to the numerical limitations and the revenue sharing requirement in a single 

                                                            
2 The Shoshone-Bannock MFT began with the phrase “In the event any other 
Indian tribe is permitted[.]”  465 F.3d at 1098.  Tulalip’s MFT similarly begins 
with the phrase “in the event the State agrees . . . to permit[.]”  ER 071. 
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provision.  See Doc. 54-1.  Thus, the State never permitted those tribes to operate 

the new games without the attendant restrictions.  That is, the State (in the words of 

the Panel and the district court) “never agreed” to the additional games without the 

restrictions.  

Yet the Court held that Shoshone-Bannock was entitled to adopt the 

additional games without the restrictions – despite the interdependent and 

conditional nature of those restrictions vis-à-vis the additional games – because its 

MFT, like Tulalip’s, made no reference to such restrictions.  465 F.3d. at 1100-01.  

That reasoning should have dictated judgment in favor of Tulalip. 

2.  Shoshone-Bannock addressed and rejected the Panel’s reasoning. 

Shoshone-Bannock rejected the very reasoning relied on by the Panel here.  

The State of Idaho had argued that: 

The Shoshone-Bannock Tribes’ exercise of its [MFT] rights . . . 
necessarily depended upon an incorporation of another Tribe’s or 
Tribes’ Compact Amendment terms . . . . The District Court 
selectively chose among [those] terms . . . rather than taking them as 
a whole. 
 

Appellant’s Brief at *24, Shoshone-Bannock, 465 F.3 1095 (No. 04-35636), 2005 

WL 1912073 (emphasis added).  Selecting some but not all of the other tribes’ 

terms – which the Panel and district court denounce as “cherry-picking,” Op. 15, 

ER 009 – was precisely what the Court held Shoshone-Bannock was entitled to do 

because its MFT made no reference to additional terms and conditions.  “The fact 
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that [Shoshone-Bannock] may now be in a technically better position than the 

other tribes is purely a function of the terms of the Compact that Idaho and 

[Shoshone-Bannock] voluntarily entered into.”  465 F.3d at 1101. 

Idaho further argued, similar to the Panel’s reasoning here, that Shoshone-

Bannock was required to accept the conditions along with the additional games 

because the State’s offer “was a conditional offer” and other tribes “accepted the 

offer with its regulatory conditions.”  Appellant’s Brief at *31.  Therefore, 

according to Idaho, Shoshone-Bannock was not “entitled to the benefit of the offer 

accepted by Idaho’s other compacted Tribes without the regulatory conditions 

when no other compacted Tribe operates . . . without those conditions[.]”  Id.  

Again, this is precisely the reasoning relied on by the Panel here. 

The Court rejected those arguments because “[t]he ordinary meaning of 

‘games’” does not encompass numerical limitations or revenue sharing 

requirements.  465 F.3d at 1101.  And it stated, in reasoning directly applicable 

here, that “[t]he fact that other tribes have accepted a package of benefits and 

burdens when they voluntarily amended their compacts does not change the terms 

of the Compact between [Shoshone-Bannock] and Idaho.”  Id. at 1102.  See also 

id. at 1100 (“[W]e do not need to consider the other tribes’ gaming compacts to 

evidence the intent of the parties to this Compact[.]”).  Shoshone-Bannock could 

therefore adopt the additional games without the restrictions.  
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Again, that reasoning should have governed the Panel’s decision here.  That 

the Spokane Tribe accepted a package of benefits and burdens along with its more 

favorable ITF does not change the plain language of the agreement between 

Tulalip and the State.  Tulalip’s MFT right to “more favorable” terms cannot 

reasonably be interpreted to encompass lesser limits on the number of terminals it 

may operate or any other unfavorable or less favorable terms.  In finding 

otherwise, the Panel did what Shoshone-Bannock counseled against:  it looked 

beyond the plain language of Tulalip’s Compact to the purported conditional 

nature of the terms of Appendix Spokane to limit the scope of Tulalip’s MFT 

entitlement in a manner not reflected in its plain terms. 

Our conclusion is consonant with our instruction in Shoshone-
Bannock Tribes that courts should hold compacting parties to the 
ordinary meaning of the terms in their agreements.  The plain 
language of the Spokane Compact shows that the [ITF] mechanism 
available to the Spokane Tribe carries with it interdependent 
conditions and consequences.  Tulalip’s amendment would not match 
those terms. 
 

Op. 17 (emphasis added) (citation omitted).  As discussed above, Shoshone-

Bannock rejected precisely this approach and result.  A future court interpreting a 

most-favored contract clause where unfavorable conditions are also present will 

have no non-arbitrary basis for choosing between this case and Shoshone-Bannock.  

The conflict between them is irreconcilable.   
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3. The Panel’s attempt to distinguish Shoshone-Bannock is flawed. 

The Panel distinguished Tulalip’s MFT clause with the one at issue in 

Shoshone-Bannock by noting that Tulalip’s clause is “much broader.”  Op. 17.  

This is a distinction without a difference.  While Tulalip’s MFT right would 

encompass a broader array of terms, it is still expressly limited to terms related to 

terminal allocation and that are “more favorable” than those in Tulalip’s Compact.  

ER 071.  Nothing about Tulalip’s MFT supports that the parties intended this 

carefully circumscribed language to sweep in the “equivalent” entirety of another 

tribe’s compact terms.   

When contracting parties with most-favored rights as “broad” as Tulalip’s – 

i.e., limited to “more favorable terms” – wish to condition them on the acceptance 

of additional restrictions, they do so expressly.  See, e.g., United Techs. Corp. v. 

Chromalloy Gas Turbine Corp., 105 F. Supp. 2d 346, 349 (D. Del. 2000), aff’d, 30 

F. App’x 980 (Fed. Cir. 2002) (involving most-favored clause providing that if 

plaintiff makes an agreement with another company “‘on terms and conditions 

more favorabl[e] than those contained herein, . . . [defendant] will . . . have the 

right to accept the more favorable terms and conditions, provided [defendant] is 

able to fulfill all other terms and conditions of such other agreement’” (emphases 

added)); Epic Sys. Corp. v. Allcare Health Mgmt. Sys., Inc., 2002 WL 31051023, at 

*3 (N.D. Tex. Sept. 11, 2002) (same, entitling party to “financial terms that are 

  Case: 13-35464, 05/01/2015, ID: 9522709, DktEntry: 56-1, Page 15 of 21



 

12 
 

more favorable . . . than the financial terms set forth in this Agreement” if party 

“‘also substitutes those terms which are not more favorable’” (emphases added)); 

Phillips Petroleum Co. v. U.S. Steel Corp., 566 F. Supp. 1093, 1099 (D. Del. 1983) 

(same, referring to “terms in whole or in part move favorable than those provided 

herein,” and stating that party “shall be entitled to the benefit of such more 

favorable terms . . . but only for so long as, and subject to the same conditions 

under which such more favorable terms shall be available to said third party” 

(emphases added)).  The State could have bargained for such language in the 

Tulalip MFT, but it chose not to do so.   

The MFT clause in the California 1999 Model Gaming Compacts provides 

another example of how the State and Tulalip could have limited Tulalip’s MFT 

right to terms “equivalent to the terms of Appendix Spokane.”  Op. 17 (emphasis 

added).  That clause provides that “[i]f . . . the State enters into a Compact with any 

other tribe that contains more favorable provisions with respect to any provisions 

of this Compact, the State shall, at the Tribe’s request, enter into the preferred 

compact with the Tribe as a superseding substitute for this Compact[.]”3  This 

language would result in “equivalent” terms, and it carries a different meaning than 

                                                            
3 September 14, 1999 Agua Caliente Band of Cahuilla Indians Compact § 15.4 
(emphasis added).  Available at: 
http://www.cgcc.ca.gov/documents/compacts/original_compacts/Agua_Caliente.pdf (last 
visited May 1, 2015). 
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had the parties simply stated – akin to the Tulalip MFT – that the Tribe “shall be 

entitled to such more favorable provisions.” 

The State well knew how to condition an MFT right on the acceptance of 

other terms and conditions of another agreement.  Section 15.2.4 of Appendix X2 

entitles Tulalip to adopt any higher wagering limits agreed to with another tribe, 

but is expressly qualified by the requirement that Tulalip may only do so “in 

conformity with the terms and conditions so permitted the other tribe.”  ER 103 

(emphasis added).  Had the State wished to similarly condition the MFT at issue in 

this case, it could have bargained for such a condition.  It did not do so, and the 

Panel should have held the State to the plain meaning of its bargain.  See 

Shoshone-Bannock, 465 F.3d at 1100 (“If Idaho wanted to condition [the MFT] on 

renegotiating the Compact, it should have bargained for that term as it appears to 

have done with regard to section 11” of the Compact).  The Panel’s decision 

instead grafts a term onto the Tulalip MFT not agreed to by the parties in a manner 

irreconcilable with the reasoning of Shoshone-Bannock.   

4. The conflict between the Panel’s decision and Shoshone-Bannock has 
important implications beyond this case. 

 
Prior to the Panel’s decision, the appropriate approach to interpreting most-

favored clauses was clear under Shoshone-Bannock.  Now, parties negotiating such 

agreements will lack essential guidance from this Court, and the meaning of such 

clauses in existing contracts has been cast into doubt.  Rehearing en banc is 
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therefore warranted to resolve this uncertainty.  Cf. Travelers Ins. Co. v. Budget 

Rent-A-Car Sys., Inc., 901 F.2d 765, 768 (9th Cir. 1990) (rejecting a contract 

interpretation rule that would “add[] a heaping measure of uncertainty” into the 

commercial contracting context, “where certainty is essential”). 

More than twenty-five tribes in Washington have gaming compacts with 

MFT clauses identical to Tulalip’s.  The gaming established by these compacts has 

been vital to the tribes’ successful efforts to strengthen their tribal government and 

generate economic benefits for their members, surrounding communities, and the 

State.  Moreover, MFT clauses are commonplace in tribal-state gaming compacts 

throughout this Circuit.4 

In addition to the tribal gaming context, “most-favored” clauses are an 

important tool for crafting equitable agreements affecting a wide array of 

commercial, governmental, and international relations.  They are commonly found 

in government contracts, see, e.g., California v. Chevron Corp., 872 F.2d 1410 (9th 

Cir. 1989); collective bargaining agreements, see, e.g., United Food & Commercial 

Workers v. Food Employers Council, Inc., 827 F.2d 519 (9th Cir. 1987); and 

                                                            
4 In addition to the Idaho MFT provision at issue in Shoshone-Bannock, and the 
California provision discussed at pg. 12, supra, such provisions are used in 
Arizona, see http://www.indianaffairs.gov/cs/groups/xoig/documents/text/idc-038172.pdf, § 
3(g); Montana, see http://www.indianaffairs.gov/cs/groups/xoig/documents/text/idc1-
025883.pdf, § XI. D; and Oregon, see 
http://www.indianaffairs.gov/cs/groups/xoig/documents/text/idc-038491.pdf, § 13A (all last 
visited May 1, 2015). 
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private-sector business contracts, see, e.g., In re Brown & Cole Stores, LLC, 375 

B.R. 873 (B.A.P. 9th Cir. 2007), to list just a few examples.   

Courts have long recognized that “most-favored” clauses achieve essential 

contractual goals.  See, e.g., Kolovrat v. Oregon, 366 U.S. 187, 195 (1961) (noting 

“the highly significant ‘most favored nation’ clause, long used to broaden the 

scope of rights protected by treaties”); Rambus Inc. v. Hynix Semiconductor Inc., 

629 F. Supp. 2d 979, 985-990, 1012-13 (N.D. Cal. 2009) (enforcing “most favored 

licensee” clause and stating that “the benefit of more favorable terms is exactly 

what the person whose license includes an MFL clause has bargained for and to 

which he is entitled” (internal quotation marks omitted)); Little Caesar Enters., 

Inc. v. Smith, 34 F. Supp. 2d 513, 524 (E.D. Mich. 1998) (calling “most favored 

customer clauses” “a contract safeguard . . . that a prudent franchisee would seek to 

protect against franchisor opportunism”). 

The panel’s decision in this case creates substantial doubt as to the meaning 

of most-favored provisions in all of these contexts.  Review by this Court en banc 

is necessary to resolve the conflict and to restore certainty and predictability to this 

area of the law. 

IV. CONCLUSION 

 Tulalip respectfully requests the Court to accept rehearing en banc in order 

to reconcile the Panel’s decision with this Court’s decision in Shoshone-Bannock. 
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STATEMENT OF RELATED CASES 

 There are no known related cases pending in this Circuit. 
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