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CERTIFICATE OF PARTIES, RULINGS, AND RELATED CASES 
PURSUANT TO CIR. R. 28(a)(1) 

 
 A. Parties and Amici 

 Plaintiffs-appellants are Elouise Cobell, James Louis LaRose, Thomas 

Maulson, and Penny Cleghorn.  Ms. Cobell passed away on October 16, 2011, and 

no one was substituted for her as plaintiff. 

Defendants-appellees are Sally Jewell, as Secretary of the Interior; Kevin K. 

Washburn, as Assistant Secretary of the Interior–Indian Affairs; and Jacob J. Lew, 

as Secretary of the Treasury. 

The Indian Land Tenure Foundation filed an amicus brief in support of 

plaintiffs-appellants. 

 B. Ruling Under Review 

 Plaintiffs appealed the Order Granting Final Approval To Settlement (Dkt. 

#3850), entered July 27, 2011, and the Order denying the Class Representatives’ 

Motion for Reconsideration of Class Representatives’ Expense Application (Dkt. # 

4034), entered March 20, 2014.  The rulings were issued by the Honorable Thomas 

F. Hogan in Civil Action No. 96–01285 (TFH) (D.D.C.). 

 C. Related Cases 

 This case was previously before this Court.  See Cobell v. Salazar, 679 F.3d 

909 (D.C. Cir. 2012); Cobell v. Salazar, No. 11-5158, 2011 WL 6941684 (D.C. 

Cir. 2011); Cobell v. Salazar, No. 11-5229, 2011 WL 5515577 (D.C. Cir. 2011); 
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Cobell v. Salazar, 573 F.3d 808 (D.C. Cir. 2009); Cobell v. Kempthorne, 455 F.3d 

317 (D.C. Cir. 2006); Cobell v. Kempthorne, 455 F.3d 301 (D.C. Cir. 2006); In re 

Kempthorne, 449 F.3d 1265 (D.C. Cir. 2006); Cobell v. Norton, 428 F.3d 1070 

(D.C. Cir. 2005); Cobell v. Norton, 392 F.3d 461 (D.C. Cir. 2004); Cobell v. 

Norton, 391 F.3d 251 (D.C. Cir. 2004); In re Brooks, 383 F.3d 1036 (D.C. Cir. 

2004); Cobell v. Norton, 334 F.3d 1128 (D.C. Cir. 2003); Cobell v. Norton, 240 

F.3d 1081 (D.C. Cir. 2001). 

 As the district court noted (JA1839 n.4), a related issue is presented in 

Lannan Foundation v. Gingold, No. 13–cv–01090  (TFH) (D.D.C.). 

 

 
           s/  Alisa B. Klein             
       Alisa B. Klein 
       Counsel for Appellees 
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INTRODUCTION 

The Claims Resolution Act of 2010, Pub. L. No. 111–291, 124 Stat. 3064, 

authorized the settlement of class action litigation concerning trust accounts 

administered by the Department of the Interior for individual Indians.  Under that 

settlement, each class member received $1,000 in lieu of the historical accounting 

that was the subject of the litigation.  See Cobell v. Salazar, 679 F.3d 909, 914 

(D.C. Cir. 2012) (upholding the settlement). 

The Act also resolved other matters that were not the subject of the prior 

litigation.  Congress authorized the certification of a new trust administration class 

whose members receive a baseline payment of $800 plus an additional pro rata 

share of the remaining settlement funds in accordance with an agreed-upon 

compensation formula.  See id. at 914-15.  In return, the members of this opt-out 

class agreed to release the government from liability arising out of any past 

mismanagement of the accounts or trust properties.  See ibid.  Other provisions of 

the Act established a fund for Interior to acquire fractional interests in trust lands 

and an Indian education scholarship fund.  See id. at 914. 

This appeal concerns the attorneys’ fees, expenses, and incentive payments 

that the district court awarded pursuant to the Act.  These awards were made out of 

the common fund and thus diminished the funds available to class members.  The 

district court awarded $99 million for attorneys’ fees, expenses and costs, JA1763, 
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JA1790, which was at the top of the $50-$99.9 million range to which the parties 

agreed in the settlement.  JA1434-36 ¶ 4(a), (b), (e).  The court also granted the 

four class representatives a total of $2.5 million in incentive awards.  JA1760-61, 

JA1790.  Lead plaintiff Elouise Cobell, who is now deceased, received an 

incentive award of $2 million, which took into account the $390,000 that she had 

spent out-of-pocket.  See JA1760-61 (her award); JA801 ¶ 20 (her expenditures).1 

In the ruling that is the subject of this appeal, the district court denied the 

class representatives’ request to be reimbursed for $10.5 million in expenses that 

the class representatives did not pay and did not owe.  JA1761, JA1790; see also 

Cobell, 679 F.3d at 923 (noting this ruling).  The court denied the class 

representatives’ motion to reconsider that ruling.  JA1831-43. 

The district court acted well within its discretion when it refused to further 

deplete the common fund that Congress established for the benefit of class 

members.  The record evidence contradicted plaintiffs’ assertion that the class 

representatives are personally liable for the expenses at issue here.  Instead, the 

record showed that those expenses, if recoverable, are payable out of the 

$99 million award for attorneys’ fees, expenses, and costs.  See JA1838-40.  As the 

district court recognized, the real parties in interest here are thus the attorneys, who 

                                                 
1 Ms. Cobell passed away on October 16, 2011.  No one was substituted for 

her as plaintiff.  
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seek to protect their $99 million award from third-party claims.  As a condition of 

the settlement, class counsel agreed that they would not appeal an award of 

attorneys’ fees, expenses, and costs that fell within the range of $50-99.9 million. 

JA1435-36 ¶ 4(e).  They cannot evade that agreement by urging that the common 

fund should be used to pay litigation expenses incurred by third parties. 

Although the waiver issue has no practical significance because the claim 

was unsubstantiated, the district court also correctly held that the plaintiffs waived 

the argument that the class representatives are personally liable for the expenses of 

third parties.  Plaintiffs did not make that argument until after the district court had 

announced its awards for attorneys’ fees, expenses, and incentive payments at the 

close of the hearing on the fairness of the settlement.  Each of those awards was 

discretionary.  If plaintiffs had persuaded the district court at the fairness hearing to 

reimburse third parties out of the common fund, the court could have reduced its 

other awards accordingly. 

STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. § 1331.  On June 20, 

2011, the district court denied the class representatives’ request to be paid for 

millions of dollars of expenses allegedly incurred by third parties.  JA1761.  On 

June 27, 2011, the class representatives moved for reconsideration.  JA1684.  On 

March 20, 2014, the court denied that reconsideration motion.  JA1831. 
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On May 16, 2014, the class representatives filed a notice of appeal that 

purported to appeal both the denial of reconsideration and the underlying order.  

JA1844.  The scope of this Court’s appellate jurisdiction depends on whether 

plaintiffs’ reconsideration motion was filed under Rule 59(e) of the Federal Rules 

of Civil Procedure (as the district court concluded, see JA1837) or under 

Rule 54(b) (as plaintiffs contend, see Pl. Br. 15-21).  Plaintiffs’ reconsideration 

motion did not cite either rule.  See JA1684.  A Rule 54(b) motion does not toll the 

time to appeal so, if plaintiffs are correct about the characterization of their motion, 

this Court’s jurisdiction is limited to review of the order denying reconsideration.2 

STATEMENT OF THE ISSUE 

Whether the district court abused its discretion when it denied the class 

representatives’ request to be reimbursed for millions of dollars of third-party 

expenses that the class representatives did not pay and did not owe. 

STATUTES AND REGULATIONS 

 The Claims Resolution Act of 2010 is reproduced in the addendum to 

plaintiffs’ opening brief. 

  

                                                 
2 We assume for purposes of this brief that this Court has jurisdiction to 

review both the denial of reconsideration and the underlying order. 
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STATEMENT OF THE CASE 

A. The Class Action Litigation 

The Department of the Interior administers accounts held in trust for the 

benefit of individual Indians.  These accounts are known as individual Indian 

money (IIM) accounts.  In 1994, Congress enacted legislation requiring Interior to 

account for the balances of funds in the IIM accounts which, at the time, totaled 

approximately $390 million.   H.R. Rep. No. 103-778, at 9 (1994). 

A class of present and former IIM accountholders filed suit in 1996, seeking 

to compel Interior to conduct an historical accounting of the account transactions.  

In 2001, this Court held that Interior had unreasonably delayed in conducting the 

historical accounting required by the 1994 Act.  See Cobell v. Norton, 240 F.3d 

1081, 1105 (D.C. Cir. 2001).  Plaintiffs received more than $7 million in attorneys’ 

fees and expenses under the Equal Access to Justice Act (EAJA) for their work on 

that appeal and the underlying trial.  See Cobell v. Norton, 407 F. Supp. 2d 140, 

145 (D.D.C. 2005). 

After this Court issued its initial decision, eight years of litigation ensued.  In 

nine consecutive appeals, this Court reversed all of the relief ordered by the district 

court.  See Cobell v. Kempthorne, 455 F.3d 317, 330-31 (D.C. Cir. 2006) 

(describing the first eight appeals); Cobell v. Salazar, 573 F.3d 808 (D.C. Cir. 

2009) (the ninth appeal).  Those appeals addressed not only the core issue of how 

USCA Case #14-5119      Document #1530734            Filed: 01/07/2015      Page 13 of 29



-6- 
 

the accounting should be conducted, but also collateral matters ranging from 

contempt citations against senior Interior officials to orders requiring the 

Department of the Interior to disconnect its computer systems from the internet.  

See Cobell, 455 F.3d at 320. 

 Attempts to find a legislative solution began after the district court ordered 

Interior in 2003 to conduct an historical accounting on a scale expected to cost 

billions of dollars.  See Cobell v. Norton, 428 F.3d 1070, 1073 (D.C. Cir. 2005).  In 

response to that injunction, Congress enacted legislation that temporarily relieved 

Interior of any obligation to engage in historical accounting activities.  See ibid.  

The conference committee explained that “Indian country would be better served 

by a settlement of this litigation than the expenditure of billions of dollars on an 

accounting.”  Cobell v. Norton, 392 F.3d 461, 466 (D.C. Cir. 2004) (citation 

omitted).  Individual legislators noted that it would be “nuts” to “spend that kind of 

money on an incredibly cumbersome accounting that will do almost nothing to 

benefit the Indian people.”  Ibid. (citations omitted). 

Congress gave itself until the end of 2004 to come up with a legislative 

solution but failed to enact one.  See Cobell, 428 F.3d at 1074.  After the temporary 

legislation expired, the district court reissued its accounting injunction.  See ibid.  

This Court again vacated the injunction, explaining that the general language of the 
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1994 Act “doesn’t support the inherently implausible inference that it intended to 

order the best imaginable accounting without regard to cost.”  Id. at 1075. 

After several more appeals, this Court ordered that the case be reassigned to 

a different district court judge.  See Cobell, 455 F.3d at 335-36.  The new judge 

declared that an adequate historical accounting was “impossible” given 

“inadequate present and (likely) future funding from Congress” and awarded the 

class $455.6 million that the court described as restitution.  Cobell, 573 F.3d at 

810.  In 2009, this Court vacated both orders, explaining that Interior may proceed 

with “the best accounting that Interior can provide, with the resources it receives, 

or expects to receive, from Congress.”  Id. at 811. 

B. The Claims Resolution Act of 2010 

In 2010, Congress enacted the Claims Resolution Act of 2010, Pub. L. No. 

111–291, 124 Stat. 3064, which (among other things) resolved the historical 

accounting claim that was the subject of the class action litigation.  The Act 

authorized, ratified, and confirmed a settlement agreement.  See id. § 101(c)(1).  

Under the settlement, each member of the historical accounting class received 

$1,000 in lieu of an historical accounting.  See Cobell v. Salazar, 679 F.3d 909, 

914 (D.C. Cir. 2012) (upholding the settlement).3 

                                                 
3 Payments to members of the historical accounting class commenced in 

December 2012, after this Court upheld the settlement. 
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The Act also resolved other matters that had not been the subject of the prior 

litigation.  The Act authorized the certification of a new trust administration class 

whose members receive a baseline payment of $800 plus an additional pro rata 

share of the remaining settlement funds in accordance with an agreed-upon 

compensation formula.  See id. at 914-15.  In return, the members of this opt-out 

class agreed to release the government from liability arising out of any past 

mismanagement of the IIM accounts and trust properties.  See id. at 914.4 

Other provisions of the Act established a fund for Interior to acquire 

fractional interests in trust lands and an Indian education scholarship fund.  See id. 

at 915; see also Babbitt v. Youpee, 519 U.S. 234, 236-38 (1997) (discussing the 

problem of fractionated lands). 

C. Attorneys’ Fees, Expenses, and Incentive Awards 

1.   The $99 million award for attorneys’ fees, expenses, and costs 

The Claims Resolution Act authorized the district court to award attorneys’ 

fees, expenses, and costs.  Pub. L. No. 111-291, § 101(g)(1), 124 Stat. at 3068.  

The Act incorporated the parties’ Agreement on Attorneys’ Fees, Expenses, and 

Costs.  See id. § 101(g)(3).  That Agreement provided that plaintiffs would not 

seek more than $99.9 million above amounts previously paid by the government, 

                                                 
4 Payments to members of the trust administration class commenced in 

September 2014.  The actual baseline payment turned out to be $869. 
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see JA1434-35 ¶ 4(a), and that the government would not argue for less than 

$50 million above amounts previously paid by the government, see JA1435 ¶ 4(b).  

The Agreement further provided that plaintiffs, class counsel, and the government 

would not appeal an award of attorneys’ fees, expenses, and costs, if the award fell 

within the agreed-upon range of $50 million to $99.9 million.  JA1435-36 ¶ 4(e). 

Notwithstanding that Agreement, class counsel sought $223 million in 

attorneys’ fees and more than $1.2 million in expenses and costs.  See JA748.  The 

government argued that the total award should be limited to $50 million.  See 

JA1371.  At the close of the fairness hearing, the district court awarded $99 million 

for attorneys’ fees, expenses, and costs.  See JA1763.5 

2.  The $2.5 million granted in incentive awards 

The Claims Resolution Act also authorized the district court to grant 

“incentive awards” to the class representatives.  Pub. L. No. 111-291, § 101(g)(1), 

124 Stat. 3068.  The Act incorporated the parties’ Settlement Agreement, which 

allowed plaintiffs to “file a petition for incentive awards, including expenses and 

costs, of the Class Representatives[.]”  JA570 (Settlement Agreement § K.2).  As 

this Court noted when it upheld the settlement, “the class settlement agreement 

provided no guarantee that the class representatives would receive incentive 

                                                 
5 The $99 million award addressed pre-settlement fees, expenses, and costs.  

Post-settlement amounts were addressed separately.  See JA1436 ¶ 5. 
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payments; it left that decision and the amount of any such payments to the 

discretion of the district court.”  Cobell, 679 F.3d at 922. 

The class representatives filed a petition that sought a total of $2.5 million in 

incentive awards, see JA780, plus what they described as “reimbursement” for 

more than $10.5 million in expenses and costs, JA789.  However, the expenses that 

they listed in support of the $10.5 million request were not the expenses of any 

class representative.  Instead, they were the expenses of third parties.  See JA789 

(plaintiffs’ petition, listing the expenses). 

The government urged that the class representatives should not receive more 

than a total award of $1 million to cover both incentives and personal expenses.  

JA1397-98.  The government explained that there was no basis to pay the class 

representatives the $10.5 million they sought in expenses, because the listed 

expenses were not the expenses of any class representative.  JA1398-99, JA1415-

19.6 

At the close of the fairness hearing, the district court granted the four class 

representatives a total of $2.5 million in incentive awards.  JA1760-61.  The court 

granted $2 million of that amount to Ms. Cobell, see JA1760, and explained that 

her personal expenditures would have to “come out of her sizeable incentive 

                                                 
6 The government also raised specific objections to particular expenses.  See 

JA1419-30.  The district court had no occasion to consider those objections, which 
we preserve in the event of a remand. 

USCA Case #14-5119      Document #1530734            Filed: 01/07/2015      Page 18 of 29



-11- 
 

award.”  JA1761; see also JA782 (class representatives’ petition, claiming that 

Ms. Cobell personally contributed $390,000).  The district court denied the class 

representatives’ request to be paid an additional $10.5 million in expenses, because 

these were not expenses of any class representative.  JA1761, JA1790.   

The court declined to reconsider that ruling.  JA1831-43.  The court found 

that plaintiffs had failed to substantiate their assertion that the class representatives 

are personally liable for the third-party expenses they listed.  JA1838-41.  Instead, 

the record evidence showed that these expenses, if recoverable, are payable out of 

the $99 million award for attorneys’ fees, expenses, and costs.  See ibid.   

For example, the court noted that the assignment in the record gave the 

third-party organization Blackfeet Reservation Development Fund (Blackfeet 

Development) “‘all rights to any attorney’s fees and/or costs and/or expenses of 

the Litigation, recovered from the United States, whether pursuant to judgment or 

to settlement, that the undersigned recovers as a result of the Litigation.’”  JA1839 

(emphasis added).  Accordingly, “by the plain terms of the assignment all rights to 

the $99 million attorneys’ fee award would be vested in” Blackfeet Development 

and could be used to satisfy any obligations that Blackfeet Development had to 

other third-party organizations.  JA1839-40. 

In the alternative, the district court held that the class representatives waived 

the argument that they are personally liable for third-party expenses by failing to 
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raise that argument until after the court had announced its awards for fees, 

expenses, costs, and incentive awards at the close of the fairness hearing.  JA1832-

35, JA1837-38.  The court noted that if a dispute had arisen at the hearing, it would 

have questioned whether a conflict of interest existed between class counsel and 

the class representatives with respect to the interpretation of the assignments as 

they related to the $99 million award.  JA1841 n.5. 

SUMMARY OF ARGUMENT 

Pursuant to its authority under the Claims Resolution Act of 2010, the 

district court awarded $99 million in attorneys’ fees, expenses, and costs, and also 

granted the four class representatives a total of $2.5 million in incentive awards.  

Each of these awards diminished the common fund that Congress created for the 

benefit of class members.   

The district court acted well within its discretion when it denied the class 

representatives’ request for an additional $10.5 million as “reimbursement” for 

expenses.  These were not the expenses or liabilities of any class representative, 

but the expenses of third parties.  The record contradicted plaintiffs’ belated 

contention that the class representatives are personally liable for these expenses 

and, in any event, that argument was waived. 

There was no basis to “reimburse” the class representatives for payments 

that they did not make and did not owe.  The Settlement Agreement approved by 
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Congress allowed plaintiffs to “file a petition for incentive awards, including 

expenses and costs, of the Class Representatives.”  JA570 (Settlement Agreement 

§ K.2) (emphasis added).  Moreover, as this Court noted when it upheld the 

settlement, Congress left to the district court’s discretion the decision whether to 

grant the class representatives any incentive awards.  See Cobell v. Salazar, 679 

F.3d 909, 922 (D.C. Cir. 2012).  The $2 million awarded to Ms. Cobell was 2,000 

times greater than the payment class members received in lieu of the historical 

accounting.  Nothing in the Claims Resolution Act or Settlement Agreement 

required an even larger award. 

As the district court recognized, the real parties in interest here are not the 

class representatives but their attorneys.  To the extent that third parties are owed 

money for litigation expenses, those debts are payable out of the $99 million award 

for attorneys’ fees, expenses, and costs.  See JA1838-41.  Class counsel agreed not 

to appeal an award of fees, expenses, and costs that fell within the range of $50-

99.9 million, and they cannot evade that agreement by urging that third-party 

expenses should be paid out of the common fund. 

STANDARD OF REVIEW 

The Claims Resolution Act gave the district court discretion to determine 

whether to award the class representatives incentive payments and the amount of 

any such payments.  See Cobell v. Salazar, 679 F.3d 909, 922 (D.C. Cir. 2012).  
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The court’s denial of the payments at issue here is reviewed for abuse of discretion, 

and the court’s fact-findings are reviewed for clear error.  The court’s denial of 

reconsideration is reviewed for abuse of discretion.  See Ark Initiative v. Tidwell, 

749 F.3d 1071, 1075 (D.C. Cir. 2014). 

ARGUMENT 

The District Court Did Not Abuse Its Discretion When It  
Denied The Class Representatives’ Request To Be  

Reimbursed For Expenses They Did Not Pay And Did Not Owe 
 

A.  The $2,000,000 Incentive Award To Ms. Cobell Took Into Account Her 
$390,000 in Personal Expenditures 
 
In granting Ms. Cobell a $2 million incentive award, the district court was 

aware that she had spent $390,000 of her own funds in the litigation.  Plaintiffs 

expressly relied on those personal expenditures as one of the reasons that she 

should be granted a $2 million incentive award.  JA782.  The district court granted 

that $2 million award and indicated that her personal expenditures would “come 

out of her sizeable incentive award.”  JA1761.  The court reiterated that point that 

when it denied reconsideration.  See JA1841. 

As this Court explained, the district court was not required to grant 

Ms. Cobell any incentive award at all.  See Cobell v. Salazar, 679 F.3d 909, 922 

(D.C. Cir. 2012).  Clearly, there was no basis for her to demand even more money 

out of the common fund.   
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B. The Class Representatives Were Not Entitled To “Reimbursement” For 
Expenses They Did Not Pay And Did Not Owe 
 
The district court correctly denied the class representatives’ request for 

“reimbursement” for an additional $10.5 million in expenses.  JA789.  As the 

district court explained, the listed expenses were not expenses of the class 

representatives.  JA1761.  Instead, the $10.5 million consisted entirely of expenses 

of third parties.  See JA789 (plaintiffs’ petition, listing the expenses of the 

Blackfeet Development Fund, the Indian Land Tenure Foundation, CRA, 

PricewaterhouseCoopers, and RSH Consulting).  The class representatives had no 

right to be “reimbursed” for expenses that they did not pay and did not owe.7 

The record evidence contradicted plaintiffs’ belated assertion that the class 

representatives were personally liable for these third-party expenses.  The evidence 

showed that these expenses, if recoverable, are payable out of the $99 million 

award for attorneys’ fees, expenses, and costs.  The non-profit organization 

Blackfeet Reservation Development Fund (Blackfeet Development) was created to 

fund the litigation, and Blackfeet Development obtained loans from other third 

parties.  See Pl. Br. 4.  As plaintiffs acknowledge, Ms. Cobell assigned to Blackfeet 

Development any recovery “related to attorney’s fees and/or costs and/or expenses 

                                                 
7 The class representatives subsequently changed the amount of these 

expenses, and their opening brief seeks “reimbursement” for expenses totaling 
about $8.5 million.  Pl. Br. 4.  The precise figure is not material to this appeal. 
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of the Litigation.”  Pl. Br. 5 (emphasis added); see also JA1554 (copy of the 

assignment).  Thus, as the district court explained, “by the plain terms of the 

assignment all rights to the $99 million attorneys’ fees award would be vested in” 

Blackfeet Development and could be used to satisfy obligations that Blackfeet 

Development had to other third-party organizations.  JA1839-40.  

Plaintiffs’ brief states that Blackfeet Development has other outstanding 

debts for which it did not obtain an assignment from the class representatives.  See 

Pl. Br. 5-7.  That concession confirms that the class representatives are not 

personally liable for those debts.  If third parties such as the Lannan Foundation, 

PricewaterhouseCoopers, RSH Consulting LLC, and the Indian Land Tenure 

Foundation are owed money for litigation expenses, see Pl. Br. 6, they must look to 

the $99 million award for recompense, as the Lannan Foundation has done.8 

In effect, class counsel are seeking to protect their $99 million award from 

third-party claims.  But class counsel agreed that they would not appeal an award 

of attorneys’ fees, expenses, and costs that fell within the agreed-upon range of 

$50-$99.9 million.  See JA1435-36 ¶ 4(e).  They cannot circumvent that 

                                                 
8 As the district court noted (JA1839 n.4), the Lannan Foundation sued class 

counsel for recovery out of the $99 million award.  The Lannan Foundation 
dismissed the claims against Kilpatrick Stockton on terms that were not publicly 
disclosed.  See Lannan Foundation v. Gingold, No. 13-cv-01090 (D.D.C.) 
(stipulation of dismissal filed June 11, 2014).  The claims against class counsel 
Dennis Gingold remain pending. 

USCA Case #14-5119      Document #1530734            Filed: 01/07/2015      Page 24 of 29



-17- 
 

commitment or the $99.9 million cap by arguing that the common fund should be 

used to pay third parties for millions of dollars of additional litigation expenses.  

Contrary to plaintiffs’ contention (Pl. Br. 25), the government never agreed 

that the class representatives would receive $15 million.  The quoted paragraph in 

the Settlement Agreement simply described the amounts that the class 

representatives intended to request.  See JA570 § K(1) (“Notice of Amounts to be 

Requested”).9 

Nor did the government agree to reimbursement of third parties.  The 

Settlement Agreement allowed plaintiffs to seek “incentive awards, including 

expenses and costs, of the Class Representatives.”  JA570 (Settlement Agreement 

§ K.2) (emphasis added).  Accordingly, when this Court upheld the settlement, it 

noted that the district court had denied the class representatives’ request to be paid 

for expenses they had not directly incurred.  See Cobell, 679 F.3d at 923.10 

                                                 
9 See JA570 (Settlement Agreement § K(1)) (emphases added): 

 
Notice of Amounts to be Requested.  Prior to the hearing on the Motion for 
Preliminary Approval of this Agreement, Plaintiffs shall file a notice with 
the Court stating the amount of incentive awards which will be requested for 
each Class Representative, including expenses and costs that were not paid 
for by attorneys, which expenses and costs are expected to be in the range of 
$15 million above those paid by Defendants to date. 

 
10 The Settlement Agreement expressly stated that it did not give rights or 

remedies to any third-party beneficiaries.  See JA573 (Settlement Agreement 
§ M(5) (“No Third-Party Beneficiaries.  This Agreement shall not be construed to 

Continued on next page. 
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C. The Class Representatives Also Waived The Argument That They Were 
Personally Liable For Third-Party Expenses 
 
The district court correctly held, in the alternative, that plaintiffs waived the 

argument that the class representatives were personally liable for third-party 

expenses by failing to make that argument until after the district court had 

announced its awards of attorneys’ fees, expenses, costs, and incentive payments at 

the close of the fairness hearing.  Each of those awards was discretionary.  If 

plaintiffs had advanced their argument in a timely fashion and persuaded the 

district court to pay millions of additional dollars out of the common fund, the 

court could have adjusted its other awards accordingly.   

As class counsel recognized at the fairness hearing (JA1834-35), the district 

court’s exercise of discretion with respect to these awards was crucial, in light of 

the conflict of interest inherent in requests for awards paid out of the common 

fund.  Members of Congress expressed concern that “[e]very dollar paid to the 

lawyers is a dollar taken out of the pockets of individual Indians.”  156 Cong. Rec. 

H4089, H4091 (daily ed. May 28, 2010) (statement of Ranking Member 

Hastings).11  And the Claims Resolution Act specifically instructed the district 

                                                                                                                                                             
create rights in, or to grant remedies to, … any third party as a beneficiary of this 
Agreement.”). 

11 See also 156 Cong. Rec. S6800, S6803 (daily ed. Aug. 5, 2010) (statement 
of Ranking Member Barrasso) (criticizing the “incredible disparity” between the 

Continued on next page. 
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court, in making these awards out of the common fund, to give “due consideration 

to the special status of Class Members . . . as beneficiaries of a federally created 

and administered trust.”  Pub. L. No. 111-291, § 101(g)(1)(B), 124 Stat. at 3068. 

CONCLUSION 

The judgment of the district court should be affirmed. 

Respectfully submitted, 
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$1,000 payment to members of the historical accounting class and a potential 
award to class counsel of nearly $100 million). 
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