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ARGUMENT 
 
 Plaintiff Breanda Taylor Bynon’s untitled brief (“Bynon Brief”) opposing Defendant 

Craig Mansfield’s Second Motion to Dismiss (“Motion”) does not offer any substance to show 

that Mansfield acted in an individual capacity at any time relevant to the allegations. 

 Simply put, without sufficient allegations and factual support to show her claim against 

Mansfield in an individual capacity is plausible, Bynon has failed to show this Court has 

jurisdiction over her claims against Mansfield. 

 I. Bynon only alleges Mansfield acted as an agent of SLS.  And there is no  
  evidence to show otherwise. 
 
 Bynon has failed to allege enough facts to state a claim and has “not nudged [her] claims 

across the line from conceivable to plausible,” so her complaint must be dismissed.  See Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 570; 127 S.Ct. 1955 (2007).   

 The standard of review for motions brought pursuant to Fed. R. Civ. P. 12(b)(1) and Fed. 

R. Civ. P. 12(b)(6) is the same: plaintiffs' material allegations are accepted as true, and the 

complaint is construed in the light most favorable to the plaintiff.  Alston v. Countrywide Fin. 

Corp., 585 F.3d 753, 758 (3rd Cir. 2009).  The Court may consider evidence outside the 

pleadings when considering Mansfield’s factual attack to subject matter jurisdiction.  

Constitution Party of PA v. Aichele, 757 F.3d 347, 358 (3rd Cir. 2014).  “Factual allegations 

must be enough to raise a right to relief above the speculative level.”  Twombly, 550 U.S. at 555.  

The Court will not accept unsupported conclusions, unwarranted inferences, or sweeping legal 

conclusions cast in the form of factual allegations.  Id.   

 Bynon sued the wrong party.  Bynon’s allegations all encompass Mansfield’s acts as co-

manager of SLS.  (See, e.g., Complaint, ¶¶ 3, 4, 13, 67, 68, 74, 88, 89, 93, 105, 106, 111.)  In her 

response to Mansfield’s Motion, Bynon continues to point to the wrong party and never 
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implicates Mansfield personally.  For example, Bynon repeatedly describes Mansfield as a 

manager of SLS.  (Bynon Brief, pp. 1, 3, 16-8).  Also, Bynon explains that SLS was licensed by 

the Lac Vieux Desert Band of Lake Superior Chippewa Indians (“Tribe”) to engage on consumer 

lending, that SLS made loans through its website, that SLS made the loans to her, that she was 

obligated to pay SLS, and that SLS “pocketed all of [Bynon]’s payments for itself as interest.”  

Id. at pp. 3-4, 11, 13, 16, 20.   

 Despite these clear allegations that SLS was her lender and that Mansfield was its 

manager, Bynon still advances her unsupported allegations that Mansfield acted outside his 

authority when SLS approved her loan application implying he is personally liable.  (See, e.g., 

Id. at pp. 2, 9.)  Bynon argues that “[m]aking and collecting a loan to [her] in Pennsylvania at 

182.02% A.P.R. was beyond Mr. Mansfield’s authority” and therefore that affixes liability to 

Mansfield personally because Mansfield “cannot claim authority under Tribal law to make a loan 

in Pennsylvania.”  Id. at pp. 10, 13.   

 The lynchpin for Bynon’s position is her misunderstanding of Tribal and transactional 

law.  Bynon solely relies on the language in SLS’s Tribal lending license, which allows SLS to 

issue loans from the Tribe’s jurisdiction.  But Bynon’s reliance on SLS’s license looks to the 

merits of an unpled accusation against SLS.  Her disagreement on this point is with SLS, not 

Mansfield.  This also prematurely raises the merits of Bynon’s claims before this Court has 

determined whether it has jurisdiction.   

 Bynon also, subtly and without evidence, claims that “Mansfield participated in making a 

loan to Bynon at a usurious rate of interest and appropriating Bynon’s payments.”  Id. at p. 17 

(emphasis added).  And just as slyly, Bynon alleges that Mansfield “conspired with others to 

collect unlawful debts,” without proffering any evidence that shows that Mansfield interacted 
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with any of the co-defendants outside of SLS’s business contracts.  Cf.  Id. at p. 20 with 

Mansfield’s Affidavit (Mansfield’s Brief in Support of Second Motion to Dismiss, Attachment 

D-8 (“Affidavit”), ¶¶ 4-8.)  These unsupported allegations are slanderous.   

 II. Bynon has not shown this Court has jurisdiction so this Court does not need  
  to consider the merits of Bynon’s unsupported allegations. 
 

Bynon has not made sufficient allegations or provided any evidence to show this Court 

has subject matter or personal jurisdiction.  It is well-established that "a federal court may not 

rule on the merits of a case without first determining that it has jurisdiction over the category of 

claim in suit (subject-matter jurisdiction) and the parties (personal jurisdiction)."  Sinochem Int'l 

Co. v. Malay Int'l Shipping Corp., 549 U.S. 422, 430-31 (2007) (emphasis added).  Without 

jurisdiction the court cannot proceed at all in any cause; it may not assume jurisdiction for the 

purpose of deciding the merits of the case.  Id.  It is Bynon’s burden to prove that this Court has 

jurisdiction.  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994).   

In her response to the Motion, Bynon only claims this Court has jurisdiction because 

Mansfield was properly served.  (Bynon Brief, p. 15.)  This Court is certainly aware that service 

in compliance with Fed. R. Civ. P. 4(e) is not determinative of whether it has jurisdiction.  The 

allegations Bynon makes, and all of her evidentiary support, do not show Mansfield acted in an 

individual capacity to assert subject matter jurisdiction and do not show Mansfield had ever 

directly contacted Bynon or otherwise availed himself within Pennsylvania sufficient to assert 

personal jurisdiction over him.    

A. Bynon cannot argue the merits of her RICO claims before she has 
demonstrated this Court has jurisdiction. 

 
 Bynon believes that because the loan she took from SLS was usurious under 

Pennsylvania law, that Mansfield’s efforts on behalf of SLS to issue and “to collect a usurious 
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loan from Bynon” must have been in his individual capacity.  (Bynon Brief, p. 17.)  Whether a 

loan authorized under Tribal law is problematic in Pennsylvania would only be a proper 

allegation, arguendo, against SLS and the Tribe.  

  B. Cash Advance Net is inapplicable to SLS’s loan to Bynon.  Even  
   if it is applicable, Bynon’s argument is against SLS, not Mansfield. 
 

Bynon relies on Cash America Net v. Commonwealth of Pennsylvania, 607 Pa. 432; 8 

A.3d 282 (2010), to persuade this Court to delve into the merits of the case (to consider whether 

an online loan that originates and is executed by an instrumentality of a sovereign Tribal nation 

from the Tribe’s reservation lands violates state law) before it confirms its jurisdiction.   

Moreover, Cash America Net does not provide the support Bynon needs to hold 

Mansfield accountable. Cash America Net explains that a Delaware corporation issuing online 

loans from Nevada is required to follow Pennsylvania’s lending laws.  Cash America Net does 

not contemplate Tribal sovereignty or Tribal sovereign immunity and does not suggest in any 

way that Cash America Net’s managers were personally liable under Pennsylvania law.  

Bynon only alleges that her loan was from SLS.  Cash America Net might be an 

appropriate and analogous case, arguendo, had Bynon sued SLS.  But because suing SLS is 

foreclosed to Bynon because, as she unequivocally acknowledged, “Neither [SLS] nor the Tribe 

are named as defendants in the complaint . . . the Tribe has no exposure to any liability, 

whatsoever, in any form,” she sued Mansfield instead hoping to impute some type of liability.  

(Bynon Brief, p. 9.) 

 III. Mansfield is immune from Bynon’s claims.  Bynon has not made sufficient  
  allegations or provided any evidence for Puyallup, Native American  
  Distribution, Hafer, Corbett, and Otoe-Missouria to apply here. 
 

Sovereign immunity extends to tribal employees acting in their official capacity, unless 

clearly and unequivocally abrogated by Congress, waived by the Tribe, or permitted by the 
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Tribe’s Constitution.  Imperial Granite Co. v. Pala Band of Missouri Indians, 940 F.2d 1269, 

1271 (9th Cir. 1991); United States v. Oregon, 657 F.2d 1009, 1012, n. 8 (9th Cir. 1981).  And a 

plaintiff’s general allegations of wrongdoing are insufficient to overcome immunity because 

“[p]ermitting such a description” would “eviscerate” the protections of tribal immunity and 

“subject Tribes to damages for every violation of state or federal law,” therefore, when a tribal 

official is sued personally, he “is only ‘stripped’ of tribal immunity when he acts ‘manifestly or 

palpably beyond his authority . . . .”  Basset v. Mashantucket Pequot Museum and Research 

Center, Inc., 221 F.Supp.2d 271, 280-1 (2002); relying on Basset v. Mashantucket Pequot Tribe, 

204 F.3d 343, 359 (2nd Cir. 2000), and Doe v. Phillips, 81 F.3d 1204 (2nd Cir. 1996).  

Mansfield’s affidavit explains that all his actions were as a co-manager, were performed 

within the scope of his authority, and were authorized under Tribal and federal laws—that is 

undisputed.  (Affidavit, ¶¶ 5-8.)  Bynon cannot overcome the jurisdictional bar of sovereign 

immunity merely by naming Mansfield in his individual capacity for actions taken while in his 

official capacity.   

  A. Puyallup 

Puyallup Tribe, Inc. v. Dept. of Game of the State of Wash., 433 U.S. 165; 97 S. Ct. 2616 

(1977), decided a long running dispute over whether state law could regulate the fishing rights of 

the Puyallup Tribe and tribal members individually.  Simply put, the Supreme Court found that 

the Tribe was protected from the state regulations, but individual tribal members acting 

independent of the Tribe were subject to the state regulation.  Puyallup supports Mansfield’s 

position here, that he is immune from this suit because he only acted on behalf of SLS. 
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  B. Native American Distributing 

Actions by principal managers of a tribal corporation that occurred in the course of 

managing and operating the enterprise are protected by sovereign immunity, even if those actions 

were wrongful.  Native Amer. Distrib. v. Seneca-Cayuga Tobacco, Co., 491 F.Supp.2d 1056, 

1071 (10th Cir. 2007), aff’d 546 F.3d 1288 (2008).  Bynon has not provided any evidence 

contrary to Mansfield’s affidavit explaining that for all times relevant, he only acted within his 

capacity as a co-manager of SLS.  

Bynon also misuses Native American Distributing in an attempt to show that Mansfield 

can be sued personally by alleging that a judgment for monetary damages would operate against 

Mansfield and not against the Tribe.  (Bynon Brief, pp. 8-9.)  When a “suit seeks money 

damages from the officer in his individual capacity for unconstitutional or wrongful conduct 

fairly attributable to the officer himself, sovereign immunity does not bar the suit so long as the 

relief is not sought from the [sovereign’s] treasury . . . .”  Native Amer. Distrib. v. Seneca-

Cayuga Tobacco, Co., 546 F.3d 1288, 1297 (10th Cir. 2008) (emphasis added; internal 

quotations and citations omitted). 

 To apply the test, Bynon was required to allege wrongful conduct attributable to 

Mansfield as an individual, but she did not do so.  Also, Bynon has no evidence that any 

judgement would be paid by Mansfield.  The exact opposite is true:  for his work as a co-

manager of SLS, Mansfield is protected by an indemnification provision that requires the Tribe 

to cover his legal representation and any judgment against him.  (Attachment 1 - Amendment 1 

to the Operating Agreement of Sovereign Lending Solutions, LLC, ¶ 12.1.)  
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  C. Hafer 
 

Hafer v. Melo, 502 U.S. 21; 112 S.Ct. 358 (1991), involves the immunity of an elected 

state official.  The Supreme Court found that Auditor General Hafer acted under the color of 

state law to fire several employees for their political beliefs, which violated 42 U.S.C. § 1983, so 

personal liability attached. 

While the source for the immunity bestowed upon a state elected official is wholly 

distinguishable from the sovereign immunity of a Tribe and Tribal officials, the steps to evaluate 

whether a state or a Tribal official has acted outside of his official capacity and are susceptible to 

personal liability are analogous.    “Because the real party in interest in an official-capacity suit is 

the governmental entity and not the named official ‘the entity’s policy or custom must have 

played a part in the violation [of law].”  Id.  “Personal-capacity suits, on the other hand, seek to 

impose individual liability upon a government officer for actions taken under the color of [law].”  

Id.   

This reasoning from Hafer easily compares to the Tribal context, however the pleading 

expectations to allege a Tribal official acted outside the scope of his authority are more precise: 

“In the tribal context, a claim for damages against a tribal official lies outside the scope of tribal 

immunity only where the complaint pleads—and it is shown—that a tribal official acted beyond 

the scope of his authority to act on behalf of the Tribe.”  Basset v. Mashantucket Pequot Museum 

& Research Ctr., 221 F.Supp.2d 271, 280 (2002) (emphasis added).  

In Hafer, the pleadings and evidence were sufficient to show that Hafer acted outside the 

scope of her authority.  Here, the pleadings and evidence show the opposite—that Mansfield 

acted within his authority as a co-manager. The Supreme Court’s reasoning in Hafer applies 

here—Bynon simply misapplied it. 
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  D. Corbett 
 
 Corbett v. Manson, 903 A.2d 69, 73 (Pa. Cmwlth 2006) relies on Wicks v. Milzoco 

Builders, Inc. 503 Pa. 614, 621-22; 470 A. 2d 86 (1983) to explain the “participation theory,”” 

which establishes liability of a corporate officer for misfeasance but not for mere nonfeasance.  

Wicks, 503 Pa. at 621-22.  Wicks explains that “[t]he mere averment that a corporate officer 

should have known the consequences of the liability-creating corporate act is subject to a motion 

to strike for impertinence and proof of that averment alone is insufficient to impose liability.”  Id. 

at 622-23.   

 Under the “participation theory,” a plaintiff is required to allege that the corporate officer 

was an active and knowing participant in the alleged tortious activity, which must be something 

more than an allegation that the officer was responsible for the general supervision of the 

business’ affairs.  See, e.g., McCracken v. Daimler Chrysler Motors Co., LLC, 2008 WL 920344 

*3 (E.D. Pa. April 3, 2008).   

 As co-manager of SLS, Mansfield was never obligated to look to the laws of any other 

state.  At best, arguendo, that is nonfeasance to an alleged violation of a state law.  And Bynon 

only made a mere averment, without support, that Mansfield is personally liable.  (See, e.g., 

Bynon Brief, pp. 1, 3, 16, 18.) 

  E. Otoe-Missouria 

 Otoe-Missouria Tribe of Indians v. New York State Dept. of Fin. Servs., 769 F.3d 105, 

107 (2nd Cir. 2014) was not a substantive decision—it was only a finding that there was 

insufficient grounds for a preliminary injunction.  That preliminary finding did not “reject” 

Mansfield’s argument—it “rejected” the Tribes’ arguments and did not reach the merits of the 

underlying allegations.  Id. at 118.  Otoe-Missouria is wholly irrelevant to Bynon’s allegations. 
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 IV. SLS’s assignment assigned its rights and liabilities. 

 SLS’s assignment clearly explains that it assigned the rights in the loans and it also 

assigned any liability that may arise.  Bynon’s rights are unaffected by the assignment.  While, 

arguendo, Pennsylvania law may allow her a right to compensation, that compensation is only 

owed by the proper party.  Even if Bynon were unaware of the assignment as she alleges, her 

cause of action should have been against SLS, the company she alleges issued her the loan. 

 V. Bynon has not presented any evidence to show Mansfield had any knowledge 
  of her settlement and release agreement until after she had executed it. 
 
 Considering all claims and evidence in a light most favorable to Bynon, there is no 

allegation that Mansfield was involved with Bynon’s settlement negotiations or the execution of 

her release agreement.  Bynon only alleges “defendants” learned of the lawsuit and made a 

settlement offer.  (Compliant, ¶¶ 51-7.) 

 Alleging “defendants” sought a release and tortiously interfered with Bynon’s retainer 

agreement is a deliberate tactic to avoid pleading with specificity in an attempt to avoid 

dismissal.  For example, in Magluta v. Samples, 256 F.3d 1282, 1284 (2001), the Eleventh 

Circuit found that alleging “defendants” engaged in certain conduct without a distinction among 

the fourteen defendants in a fifty-eight page complaint lacked specificity.  Similarly, the Eastern 

District of Kentucky relied on Magluta in Banks v. Bosch Rexroth Corp., No. 5:12-345-DCR, 

slip op. at 7 (E.D. Ky. March 5, 2014), where the Court found that the allegations against four 

“defendants” lacked specificity because of the plaintiff’s lack of distinction.  

 Here, there are six individuals and six businesses named as defendants that Bynon 

collectively accuses of improperly negotiating a settlement which allegedly interferes with her 

retainer agreement.  Bynon knows which of the “defendants” negotiated the settlement, but 

chose not to identify the proper party.  Mansfield’s uncontested affidavit confirms that he was 
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not a participant.  Bynon had the opportunity to offer evidence to contradict Mansfield’s affidavit 

but did not do so.  Even viewing this all in a light most favorable to Bynon, the claims must be 

dismissed against Mansfield. 

CONCLUSION AND RELIEF REQUESTED 

 Bynon has failed to show this Court has jurisdiction over her claims because none of her 

allegations or evidence show that Mansfield acted outside his authority as a co-manager of SLS.   

Mansfield respectfully requests that this Court GRANT its Motion to Dismiss, with 

prejudice, and all other relief the Court deems appropriate. 

Dated: April 20, 2015   

Respectfully Submitted By: 

       
       /s/ Justin Gray    
       Justin Gray (MI P73704) 
       (Admitted Pro Hac Vice) 
       Rosette, LLP 
       25344 Red Arrow Hwy. 
       Mattawan, MI 49071 
       (269) 283-5005 (voice) 
       (517) 913-6443 (fax) 
       jgray@rosettelaw.com 
 
 
       Pro Hac Vice Sponsor 
       /s/ John M. Willis   
              John M. Willis, Esq. (PA 38622) 
       The Law Offices of John M. Willis 
       Three Penn Center 
       1515 Market Street, Suite 1510 
       Philadelphia, PA 19102 
       (215) 498-1000 (office) 
       jwillislaw@gmail.com 
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