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 Comes now Blackfeet Housing and hereby files this brief in support of its motion to 

dismiss. 

I.  PROCEDURAL BACKGROUND 
 
A.  Establishment of Amerind 
 
 Blackfeet Housing is a non-profit organization formed to deliver housing to low income 

Blackfeet tribal members.  Blackfeet Housing “BH” purchased insurance from Amerind Risk 

Management Corporation. “Amerind”.  (See Plaintiff Complaint – Exh. C)  This insurance 

includes flood insurance. (See Plaintiff Complaint - Exh. E) 

 Amerind was formed by tribes and Indian housing authorities in 1986. Amerind’s 

insurance component for non-Native American Indian Housing Self-Determination Act 

“NAHASDA” stock was charted in 2010 to provide affordable insurance to Indian housing 

authorities. Amerind is a risk management group.1 It was chartered by three tribes, Red Lake of 

Minnesota, Salish and Kootenai of Montana, and the Santa Ana Pueblo of New Mexico. 

(Amerind Complaint Dk. #1, p.1-2)  At no time do the chartering tribes have any say on actions 

or decisions of Amerind.  (See Exh. 1, Amerind Charter) Neither do these tribes receive any 

benefits from Amerind.  (See Exh. 1, p. 2) 

 In 2013, Blackfeet Housing purchased insurance from Amerind to insure the following 

property: 

  1) NAHASDA stock – insurance mandated by Housing and Urban Development 
“HUD” under the NAHASDA regulations.   
  2) Tax Credit Houses which are homes Blackfeet Housing built using tax credits 
through the Montana Housing Board. 

                                                
1 A risk management group is defined under the McCarran Ferguson Act, 15 U.S.C. §3901, et 
seq. 
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  3) Liability vehicle coverage; 
  4) Workers compensation insurance. (See Exh. 2 Attached Hereto– Chancy 
Kittson Affidavit, p. 2) 
 
B. Amerind handling of claim 
 
 In April of 2013, Blackfeet Housing sustained damage to its Tax Credit homes due to 

what appeared to be flooding. (Affidavit of Kittson, p. 3) On April 23, 2013, Montana Housing 

Board staff inspected these homes.  They discovered water in crawl spaces. (Affidavit of Kittson)  

On April 25, 2013, Blackfeet Housing notified Amerind in writing of the problem.  The next day 

the CEO for Amerind  “Valdo” contacted the Blackfeet Housing director, Chancy Kittson, and 

they discussed the problem.  Valdo said he would send an adjustor to inspect the damage. 

(Affidavit of Kittson, p. 3) 

 Again, the third week in May, Kittson and Dennis McCann, Chief Operating Officer for 

Amerind, had a face-to-face meeting and McCann assured Amerind would send an adjuster to 

the reservation. (Affidavit of Kittson, p. 3) 

 Meanwhile Blackfeet Housing hired an engineer and mold expert to investigate and 

determine damages.  They completed reports in June and July.  In August, Blackfeet Housing 

sent another letter to Amerind. (Affidavit of Kittson) Amerind responded to this letter on August 

16, 2013.  In September of 2013, Amerind sent out an adjuster.  Over the next few months, 

Amerind sent a few emails to Blackfeet Housing and set up a conference call. (Affidavit of 

Kittson, p. 3) 

 On February 2014 – Blackfeet Housing submitted a demand letter with attachments 

showing damages. On March 17, 2014, Amerind denied coverage. (Affidavit of Kittson, p. 3)  
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On April 17, 2014, Blackfeet Housing filed a complaint against Amerind for breach of insurance 

contract and Bad Faith. (See attached hereto Exh. 3) 

C.  Procedure in Blackfeet Tribal Court 

 Blackfeet Housing filed its complaint in tribal court on April 18th, 2014 against Amerind 

alleging Amerind had breached the insurance contract and had acted in bad faith.  The complaint 

was served on September 29, 2014. (See attached hereto Exh. 4) On the 10th day of October 

2014, Amerind filed a motion to dismiss and brief.  On the October 28, BH filed a response to 

Amerind’s motion to dismiss.  On January 22, 2015, BH filed a motion and brief to stay all 

arbitration in the Blackfeet Tribal Court. On January 29, 2015, Amerind filed a response.  On 

March 6, 2015, the court set a hearing for March 24, 2015.   

D.  Procedure with American Arbitration Association 

 On December 17, 2014, Amerind filed a Demand for Arbitration with the American 

Arbitration Association. “AAA”. (Exh. 5) On December 30, 2014, BH filed a motion to dismiss 

because neither agreement, the Participant’s Cell Agreement “cell agreement” nor the Tribal 

Operations Protection Plan  “TOPP” Agreement allowed Amerind to file with the AAA. (Exh. 

6).  BH then agreed to hold the AAA action in abeyance.  Thereafter, Amerind filed this 

complaint.  The stipulation to that effect was filed with the AAA on January 13, 2015. 

II.  SUMMARY OF ARGUMENT 
 

 This motion is made for the following reasons 1) Federal Court does not have jurisdiction 

to hear this case as it does not arise under the Constitution, treaties or Federal laws; 2) Amerind 

has failed to exhaust its tribal court remedies; 3) the Blackfeet laws do not permit an arbitration 

clause in an insurance contract. 
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III. ARGUMENT 

A.  No Federal Question Jurisdiction 
 
 The Plaintiff’s complaint states this court has jurisdiction pursuant to 28 U.S.C. §§1131 

and 1362, and 9 U.S.C. §4.  Federal courts have original jurisdiction over civil actions "arising 

under the Constitution, laws, or treaties of the United States." 28 U.S.C. § 1331. For a case to 

"arise under" federal law, a plaintiff's well-pleaded complaint must establish either (1) that 

federal law creates the cause of action or (2) that the plaintiff's asserted right to relief depends on 

the resolution of a substantial question of federal law. Franchise Tax Bd. of Cal. v. Constr. 

Laborers Vacation Trust for S. Cal., 463 U.S. 1, 27-28, 77 L. Ed. 2d 420, 103 S. Ct. 2841 

(1983).  This case does not arise under federal law.   

 1.  This Action Does Not Arise Under 28 U.S.C. §1331, 9 U.S.C. § or the Declaratory 
Judgment Act, 28 U.S.C. §§ 2201 & 2202. 
 
 Amerind was created pursuant to 25 U.S.C. §477 and chartered by three Indian tribes.  

The Defendant, Blackfeet Housing, was created by the Blackfeet Tribe. The Blackfeet Tribe 

adopted a constitution pursuant to 25 U.S.C. §476. In April of 2014, Blackfeet Housing filed a 

claim against Amerind in the Blackfeet Tribal Court. Thereafter, Amerind filed with the AAA 

and then subsequently filed this action asking this court to require Blackfeet Housing to submit 

to arbitration alleging the two insurance agreements require arbitration and provides all 

arbitration shall occur in New Mexico.  To support their unusual request, it alleges that two 

insurance agreements between them provide that matters must be arbitrated and that all 

arbitration shall occur in New Mexico.  The complaint makes no mention of the underlying 

conflict that motivated the lawsuit.  On the other hand, BH’s complaint in tribal court illuminates 

the underlying dispute. The underlying dispute has arisen over whether Amerind’s policy covers 
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the claim filed by Blackfeet Housing for property Amerind insured on the Blackfeet Indian 

Reservation.  Thus, it is Blackfeet Housing’s position that this is a cause of action for breach of 

contract and bad faith that arises solely under the laws of the Blackfeet Nation, and jurisdiction is 

in the Blackfeet Tribal Court. 

 In pertinent part, 28 U.S.C. § 1331 provides: 
 

(a) The district courts shall have original jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or value of $ 10,000, exclusive of interest and 
costs, and arises under the Constitution, laws, or treaties of the United States. . . . 

 
 "Arising under" has been narrowly interpreted: when a plaintiff has a claim created by 

local law and a defendant has a federal defense, the Supreme Court has made clear that the 

lawsuit does not "arise under" federal law and that there is no general federal question 

jurisdiction. See Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 9-12, 

(1983). This has come to be known as the "well-pleaded complaint rule," "the basic principle 

marking the boundaries of the federal question jurisdiction of the federal district courts." 

Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987); see also American Nat'l Red Cross 

v. S.G., 505 U.S. 247, 258, (1992) ("The 'well-pleaded complaint' rule applies only to statutory 

'arising under' cases. . . .") (citations omitted). Amerind cites no Federal statute, which would 

otherwise provide this court with jurisdiction over this cause of action.  As a result, the plaintiff 

cannot file this case in federal court, see, e.g., Iowa Management & Consultants, Inc. v. Sac & 

Fox Tribe, 207 F.3d 488, 489 (8th Cir. 2000); TTEA v. Ysleta Del Sur Pueblo, 181 F.3d 676, 

681 (5th Cir. 1999), and the defendant cannot remove it to federal court, see Oklahoma Tax 

Comm'n v. Graham, 489 U.S. 838, 840-41 (1989) (per curiam).1 The fact that Amerind is a 

                                                
1 Except in instances where federal law preempts the field, see Metropolitan Life, 481 U.S. at 63-
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Section 17 corporation is not by itself sufficient to raise a federal question. Gila River Indian 

Cmty. v. Henningson, Durham & Richardson, 626 F.2d 708, 714 (9th Cir. 1980). 

 Amerind states it is bringing this cause of action under the Federal Arbitration Act, 9 

U.S.C. §4.  It is true that this section can create an action arising under federal law.  But if the 

Court looks through the § 4 petition to determine whether it was predicated on a controversy that 

"arose under" federal law2, it will find that this case does not.  In this case there is a breach of 

contract/bad faith allegation in Blackfeet Tribal Court.  These contract and tort doctrines are the 

source of the conflict between the parties, and the Plaintiff’s claim does not address that dispute. 

Therefore, the underlying question is not federal.  Amerind must establish that its "right to relief 

necessarily depends on resolution of a substantial question of federal law. " See Franchise Tax 

Bd., 463 U.S. at 27-28. The enforcement of an arbitration clause does not rise to a question of 

federal law. Peabody Coal Co. v. Navajo Nation, 373 F.3d 945 (9th Cir. Ariz. 2004).  

 Amerind also seeks in its complaint declaratory relief but an action brought pursuant to 

the Declaratory Judgment Act, 28 U.S.C. 2201, does not confer jurisdiction and is not an 

independent source of subject matter jurisdiction, either. 10 Federal Procedure, L. Ed. 

Declaratory Judgments § 23:39 (2007).  

 Since the Federal Arbitration Act and the Declaratory Judgment Act do not apply, the 

court is left with reviewing the facts alleged in the complaint, under the well-pleaded complaint 

rule. The Defendant argues that jurisdiction well could exist in the Blackfeet Tribal Court, and 

                                                                                                                                                       
67; Oklahoma v. Wyandotte Tribe, 919 F.2d 1449, 1450 (10th Cir. 1990), an argument not 
asserted in this case. 
 
2 See Vaden v. Discover Bank,  556 U.S. 49; 129 S. Ct. 1262; (A Court may look through a §4 
petition to determine if the cause action is predicated on Federal law) 
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the Tribal Court should be permitted to determine that question.  Jurisdiction pursuant to 

Montana v. U.S., Montana v. United States, 450 U.S. 544 (1981).  Can be found for the 

following reasons: First, the parties involved are both Indian entities.  In fact, the Salish and 

Kootenai Tribe, a Tribe in Montana is one of the chartering entities of Amerind. Moreover, other 

tribes joined in chartering Amerind.  Therefore, Amerind could be characterized as an “Indian 

identity” for purposes of applying the Rule of Montana v. United States.3  The case does not 

involve fee land; as the insured property sits on trust land. The case does not involve a question 

of the Blackfeet Tribe trying to regulate Amerind.  This case involves a breach of contract and a 

question of whether Amerind acted in bad faith. Neither of which raise a federal question; nor do 

they arise under the constitution, treaties or laws of the United States.    

 In their complaint, Amerind identifies the parties and represents that the contract signed 

by the parties requires the parties to arbitrate.  However, the two insurance documents that 

Amerind states require arbitration, lay out completely different processes for arbitrating.  

Amerind argues arbitration must be brought in New Mexico, but it makes no mention of the 

pending litigation in the Blackfeet Tribal Court. Tribal courts have jurisdiction over Indians and 

may have jurisdiction over non-Indians. Jurisdiction becomes a federal question only if a non-

Indian raises a question of whether tribal court jurisdiction has exceeded it jurisdictional 

authority over them. Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 

                                                
3 Characterization of Corporations as “Indian” appears to be unsettled law. While courts will  
view Corporations as having an  “Indian Character” for purposes of determining State taxation  
of  Corporations whose primary activity is on the reservation Flat Center Farms v. MT Dept. of 
Revenue, 2002 MT 140; 310 Mont. 206; 49 P.3d 578; 2002 Mont. LEXIS 243 ; there is no case 
law support for a Tribal Court to find jurisdiction based on characterizing a Corporation as 
Indian.  SEE, COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, Matthew Bender & Co., Inc. 
“Status of Persons or Entities Taxed”, §8.06 ¶2 (2012).   
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324 (2008). The Tribal Court should get the chance to decide its jurisdiction over this dispute.  

This court should either dismiss the case or stay its hand. National Farmers Union Ins. Co. v. 

Crow Tribe of Indians, 471 U.S. 845, 857 (1985). There are no facts in Amerind’s complaint of 

this nature. Moreover, Amerind has repeatedly stated that it is a tribal entity, Amerind does not 

get it both ways; claim its Indian for purposes of selling insurance and then non-Indian for 

purposes of paying claims.   

 2.  Section 1332. 
 
 28 U.S.C. § 1362, authorizes federal courts to exercise jurisdiction over "civil actions, 

brought by any Indian tribe or band with a governing body duly recognized by the Secretary of 

the Interior" if "the matter in controversy arises under the Constitution, laws, or treaties of the 

United States."  The language of the statute makes clear that it applies only to actions brought by 

tribes or bands.  Amerind is not a tribe or a band.  Amerind’s charter makes it clear that it is not 

controlled by federally recognized tribes that chartered it.  The charter provides:  

 Section 4.1. The Corporation is a legal entity jointly owned by the Charter Tribes, each 
of which is a federally-recognized Indian tribe, but is distinct and separate from the 
Charter Tribes. The activities, transactions, obligations, liabilities and property of the 
Corporation are not those of the Charter Tribes. (Emphasis added) 

 Section 5.3. The authority of each Charter Tribe to manage the business affairs of the 
Corporation is by ratification of this Charter delegated to the Members of the Corporation 
as provided in this Charter, subject to the authorities reserved to the Charter Tribes in 
Section 9.1.5, Section 15.3, Section 15.4, Article 19, and Article 20. 

 The Tribes that chartered Amerind also receive no income from this corporation.   

Section 5.1. The Corporation shall be a non-stock corporation, the income of which shall 
not inure to the benefit of private individuals or organizations or to the benefit of the 
Charter Tribes in their capacity as Charter Tribes. 
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 Courts have said that section 1362 does not apply to tribal entities that are not completely 

controlled by the tribal council.  Navajo Tribal Util. Auth. v. Ariz. Dep't of Revenue, 608 F.2d 

1228, 1231 (9th Cir. 1979). Amerind’s charter is clear.  Amerind is not controlled in any way by 

the charted tribes, thus, section 1362 does not apply. 

B.  Applicable Law Requires Exhaustion of Tribal Court Remedies Before Jurisdiction is 
Considered by the Federal Court. 
 
 The tribal court exhaustion rule "provides that 'as a matter of comity, a federal court 

should not exercise jurisdiction over cases arising under its federal question or diversity 

jurisdiction, if those cases are also subject to tribal jurisdiction, until the parties have exhausted 

their tribal remedies.'" Texaco, Inc. v. Zah, 5 F.3d 1374, 1376 (10th Cir. 1993). The rule was 

created "because of Congress's 'strong interest in promoting tribal sovereignty.'" Id, Smith v. 

Moffett, 947 F.2d 442, 445 (10th Cir. 1991). Where comity concerns are present, "jurisdiction 

presumptively lies in the tribal court . . . unless Congress has expressly limited that jurisdiction." 

Moffett, 947 F.2d at 444.  Further, even though the ambiguous documents in this case refer to 

arbitration in New Mexico, the tribal court should be given the first opportunity to interpret this 

clause.  See Basil Cook Enters., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61 (2d Cir. 1997) 

(requiring exhaustion despite contractual agreement to submit to arbitration). This becomes 

important as the Blackfeet Nation has a statute that incorporates Montana law, and Montana like 

a lot of states, has a choice of venue clause. The law provides that a choice of venue in a contract 

is void and unenforceable.4 Montana also has a law that prohibits an arbitration provision in an 

insurance contract. 5         

                                                
4 Blackfeet Law and Order Code, Chapter 2, Section 2 and 28-2-2116, M.C.A. (2013) 
5 27-5-114(3)(c) M.C.A. (2013). 
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 In this case, Amerind has not yet received a ruling from the Tribal Court regarding 

jurisdiction. It is well settled that tribal courts must have the opportunity to fully consider the 

issue of Tribal jurisdiction before intervention by a federal court. The United States Supreme 

Court has declared: 

[w]e believe that examination should be conducted in the first instance in the Tribal Court 
itself. . . That policy favors a rule that will provide the forum whose jurisdiction is being 
challenged the first opportunity to evaluate the factual and legal basis for the challenge.   
  
The risks of the kind of 'procedural nightmare' that has allegedly developed in this case 
will be minimized if the federal court stays its hand until after the Tribal Court has had a 
full opportunity to determine its own jurisdiction and to rectify any errors it may have 
[*15] made.  Exhaustion of tribal court remedies, moreover, will encourage tribal courts 
to explain to the parties the precise basis for accepting jurisdiction, and will also provide 
other courts with the benefit of their expertise in such matters in the event of further 
judicial review. 

 
National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. at 856-57. 
 
 It is well settled by the United States Supreme Court that to exhaust tribal remedies, a 

party must, at least, receive a ruling from the appellate level court of the Tribal court system. 

Thus,  

[a]t a minimum, exhaustion of tribal remedies means that tribal appellate courts must 
have the opportunity to review the determinations of the lower tribal courts . . . Until 
appellate review is complete, the . . . tribal courts have not had a full opportunity to 
evaluate the claim and federal courts should not intervene. 

  
Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16-17 (1987); See also Allstate Indent. Co. v. Stump, 
191 F.3d 1071, 1073 (9th Cir. 1999). 
 
 Once the Tribal Court of Appeals finally rules on the jurisdictional issue, its decision then 

may be subject to review by the federal district court.   

[a] tribal courts' determination of tribal jurisdiction is ultimately subject to review. If the 
tribal appeals court upholds the lower court's determination that the tribal courts have 
jurisdiction, petitioner may challenge that ruling in the District Court.   
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Iowa Mut. Ins., 480 U.S. at 20, citing National Farmers Union, 471 U.S. at 853.  
 
 Barring the presence of an exception to the exhaustion requirement, "a federal court 

should stay its hand in order to give tribal forums the initial opportunity to determine cases 

involving questions of tribal authority." Reservation Tel. Co-op. v. Three Affiliated Tribes, 76 

F.3d 181, 184 (8th Cir. 1996), citing Iowa Mutual, 480 U.S. at 15-16 (1987). 

 The other reason this court should stay its hand it that courts have held that the tribal 

exhaustion doctrine in the context of an arbitration clause does not negate the exhaustion 

requirements. See Gaming World Int'l, Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 

840, 851-52 (8th Cir. 2003) (holding that "exhaustion should be required when a party tries to 

avoid tribal court jurisdiction by seeking an order to compel arbitration in federal court"); Bank 

One, N.A. v. Shumake, 281 F.3d 507, 509 (5th Cir. 2002) (finding that the tribal exhaustion 

doctrine applies in suits to compel arbitration); Basil Cook Enters., Inc. v. St. Regis Mohawk 

Tribe, 117 F.3d 61, 64-69 (2nd Cir. 1997) (denying motion to compel arbitration and staying 

proceedings in order to require tribal exhaustion); Stock West Inc. v. Confederated Tribes of the 

Colville Reservation, 873 F.2d 1221, 1228-30 & n.16 (9th Cir. 1989) (requiring exhaustion after 

refusing to find that the federal Arbitration Act deprives tribal courts of jurisdiction).  

 An arbitration clause is insufficient to negate the requirements of the tribal exhaustion 

doctrine. Upon exhaustion of tribal remedies, this Court may have the opportunity to determine 

whether the arbitration clause in question is enforceable, but not until after Amerind has 

exhausted its tribal court remedies. 

1. Jurisdiction is "Colorable" Claim Under Montana Tests 
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 Blackfeet Housing is only required to show a plausible claim or "colorable question" as 

to whether the Blackfeet Tribal Court has subject matter jurisdiction over the instant case in 

order to divest the federal court of jurisdiction. Elliot v. White Mountain Apache Tribal Court, 

566 F.3d 842, 848 (9th Cir. 2009); Stock West Corp. v. Taylor, 964 F.2d 912, 919 (9th Cir. 

1992). The Court in Stock West defined colorable question to "mean that on the record before 

[the court], the assertion of tribal court jurisdiction is plausible and appears to have [a] valid or 

genuine basis." Id. The proper question is whether "it is plain" that the Tribal Court lacks 

jurisdiction over Amerind. Strate v. A-1 Contractors, 520 U.S. 438, 459 (1997). In the case at 

bar, it is not "plain" that the Tribal court lacks jurisdiction. To the contrary, Blackfeet Housing 

has set forth more than a requisite demonstration of a "colorable" claim of Tribal court 

jurisdiction. 

 Whether tribal jurisdiction can be established in cases involving non-Indians generally 

turns on whether the tribe controls the land on which the dispute arose. Evans v. Shoshoni-

Bannock, 736 F.3d 1298; 2013 U.S. App. LEXIS 24190 (9th Cir. 2013; Rincon  v. Bo Mazzetti, 

490 Fed. Appx. 11, 2012 U.S. App. LEXIS 14984 (9th. Cir.  2012); Allstate Indent. Co. v. 

Stump, 191 F.3d 1071, 1073 (9th Cir. 1999); Smith v. Salish Kootenai College, 434 F.3d 1127 

(9th Cir. 2006) (the applicable inquiry when discussing land is whether the cause of action bears 

some direct connection to tribal lands). Tribes retain inherent authority over the conduct of both 

members and non-members on Indian land or land held in trust for a tribe by the United States.  

Strate v. A-1 Contractors, 520 U.S. 438, 454 (1997); McDonald v. Means, 309 F.3d 530, 536 

(9th Cir. 2002) ("Tribes maintain considerable authority over the conduct of both tribal members 

and non-members on Indian land, or land held in trust for a tribe by the United States."); In 
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accord, New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335, fn. 18 (1983)6 ("Our cases 

have recognized that tribal sovereignty contains a "significant geographical component."), citing 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, at 151.).  

 In the instant case, Blackfeet Housing’s claim against Amerind, involves two Indian 

owned companies, and Amerind’s actions on, and impacts to, primarily Blackfeet tribal members 

who reside on tribal trust land. Thus, the Court's inquiry into tribal jurisdiction and/or the 

obligation to exhaust tribal remedies need go no further.  

 In the instant case, as discussed below, at the very least a colorable claim of tribal 

jurisdiction exists and no recognized exception to tribal jurisdiction is applicable. This case 

should be dismissed so that Amerind can exhaust their tribal remedies prior to instituting an 

action in federal court.  

a.  Amerind has Entered into Consensual Relations 
 
 Even assuming, arguendo, that the Montana test is applicable, Blackfeet Tribal court 

jurisdiction in this case is appropriate, if not presumptive.  Amerind has entered into consensual 

relationships with Blackfeet Housing.  

 Such a showing is, however, maybe unnecessary because Amerind is an Indian-owned 

corporation and insured property located on Blackfeet tribal trust land at all times relevant 

hereto. See Montana, at 566 (Tribe retains inherent power to exercise civil authority over the 

conduct of non-Indians even on fee lands within its reservation when that conduct threatens or 

                                                
6 Mescalero, at 337 ("It is beyond doubt that the . . . tribe lawfully exercises substantial control 
over the lands and resources of its reservation, including its wildlife... [t]he sovereignty retained 
by the tribe includes its right to regulate the use of resources by members as well as 
nonmembers. In Montana v. United States, we specifically recognized that tribes in general 
retained this authority."). 
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has some direct effect on the political integrity, the economic security, or the health or welfare of 

the tribe). Amerind’s conduct in this case takes place on Tribal trust land, not on fee land 

(privately owned land). 

b. Insurance Coverage is an Issue that Effect Health, Safety, and Welfare of the Blackfeet 
Tribe. 
 
 Notwithstanding the foregoing, the limitations on tribal court jurisdiction were identified 

in Montana v. United States, 450 U.S. 544 (1981). The Montana court said Tribal court 

jurisdiction is appropriate when a non-Indian’s conduct threatens or had "some direct effect on 

the political integrity, the economic security, or the health or welfare of the tribe." Montana, at 

566.  

 The Blackfeet Tribal Court has the power to regulate, manage and protect its members 

and to enforce Tribal and Federal laws adopted for their protection. The authority to hear a case 

involving those who provide and insurance for property located on the Blackfeet Reservation is a 

vital matter. The United States Supreme Court has repeatedly recognized Tribal courts "as 

appropriate forums for the exclusive adjudication of disputes affecting important personal and 

property interests of both Indians and non-Indians." Santa Clara Pueblo v. Martinez, 436 U.S. 

49, 65 (1978); Williams v. Lee, 358 U.S. 217, 219-220 (1959). 

2.  Amerind Fails to Qualify for any of the Exceptions to the Applicable Doctrine of 
Exhaustion of Tribal Court Remedies 
 
 The United States Supreme Court has held that exhaustion of tribal remedies is not 

required when an "assertion of tribal jurisdiction is motivated by a desire to harass or is 

conducted in bad faith, or where the action is patently violative of express jurisdictional 

                                                                                                                                                       
 

Case 1:15-cv-00072-WJ-KBM   Document 18   Filed 03/23/15   Page 15 of 18



 
 

16 

prohibitions, or where exhaustion would be futile because of the lack of an adequate opportunity 

to challenge the court's jurisdiction." National Farmers Union Ins., 471 U.S. at 857. None of 

these exceptions apply in this case.   

a. The assertion of Blackfeet tribal jurisdiction is not designed to harass and is not 
conducted in bad faith. 
 
 Amerind makes no assertion tribal jurisdiction is motivated by a desire to harass or that 

tribal jurisdiction is being asserted in bad faith in the instant case.  Amerind admits that it 

voluntarily agreed to provide insurance to Blackfeet Housing for its property located on the 

Blackfeet Indian Reservation.  Blackfeet Housing is entitled to have its claims for penalties and 

damages as a result of Amerind’s failure to provide insurance coverage heard in tribal court.  

This does not constitute harassment or bad faith under the National Farmers exception.   

b. The Plaintiffs’ assertion of tribal jurisdiction is not violative of jurisdictional 
prohibitions. 
 
 The tribal court action is not patently violative of express jurisdictional prohibitions. As 

discussed supra, not only is tribal jurisdiction not patently violative of any express jurisdictional 

prohibition, the Plaintiffs have established more than the requisite colorable claim of jurisdiction. 

Amerind must first exhaust tribal remedies before seeking federal court review.  

c. Tribal exhaustion is not futile and Appellant will have an opportunity to challenge the 
court's jurisdiction. 
 
 The third National Farmers’ exception provides that tribal exhaustion can be avoided 

where it would be futile, or where there is a lack of opportunity to challenge the court's 

jurisdiction.  Amerind agreed to cover property owned by Blackfeet Housing, property located 

on tribal trust land, which means that the third National Farmers exception Montana test does 
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not apply as Blackfeet Housing has the inherent authority to hear this case.  So not only is the 

claim not futile, the cause of action may be exclusive to the Blackfeet Tribal Court.  

VI. Conclusion 
 
 It is Amerind’s burden to establish jurisdiction. Amerind has not met that burden in this 

case. This complaint should be dismissed because this cause of action does not arise under the 

constitution, laws or treaties of the United States.  In the alternative, Amerind must exhaust their 

Tribal remedies before seeking review of the jurisdictional issue at the federal court level.  

     ___/s/_Terryl T. Matt____________ 
      Terryl T. Matt 
     Attorney for Defendants 
 
     ___/s/_Alan Taradash____________ 
      Alan Taradash 
     Attorney for Defendants 
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