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STATEMENT REGARDING ORAL ARGUMENT 

 This case involves an important issue concerning the extension of Federal 

Tort Claims Act coverage pursuant to the Indian Self-Determination and Education 

Assistance Act. The United States therefore believes that oral argument will assist 

the Court in resolving this dispute. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

 
 

No. 14-12007 
 
 

RONALD COLBERT, et al., 
 

Plaintiffs-Appellees, 
 

v. 
 

UNITED STATES OF AMERICA, 
 

 Defendant-Appellant. 
 
 

BRIEF FOR APPELLANT 
 
 

STATEMENT OF JURISDICTION 

Plaintiffs purported to invoke the jurisdiction of the district court pursuant to 

the Federal Tort Claims Act (FTCA), 28 U.S.C. § 1346(b)(1), as incorporated by  

the Indian Self-Determination and Education Assistance Act (ISDA or Self-

Determination Act), 25 U.S.C. § 450f note. The district court entered a final 

judgment on March 7, 2014. Doc. 195 (App. 324).1 The United States filed a 

timely notice of appeal on May 5, 2014. Doc. 198 (App. 326); see Fed. R. App. P. 

4(a)(1)(B). This Court has jurisdiction under 28 U.S.C. ' 1291. 

1 “Doc.” refers to the document number of the filing as assigned by the 
district court; “App.” refers to the appendix required by 11th Cir. R. 30-1. 
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STATEMENT OF THE ISSUE 

Congress has provided that certain tribal contractors and their employees 

may be “deemed” employees of the Bureau of Indian Affairs for purposes of the 

FTCA when they are carrying out functions authorized in a self-determination 

contract. See 25 U.S.C. §450f note. The question presented is: 

Whether the district court erred in assuming jurisdiction under the FTCA in 

this case by holding that a Navajo Nation attorney providing legal services not 

authorized by any self-determination contract was nevertheless deemed an 

“employee of the Government.”   

STATEMENT OF THE CASE 

This is a personal injury and wrongful death suit arising out of a motor 

vehicle accident that occurred in Jacksonville, Florida, on April 2, 2007. Ronald 

and Jerri Colbert, husband and wife, were injured when Kandis Martine drove the 

wrong way down a one-way street, causing the Colberts’ car to rear-end another 

vehicle. At the time of the accident, Martine, a Navajo Nation attorney, was 

driving with a social worker employed by the Navajo Nation Children and Family 

Services Program to a meeting concerning the adoption of a Navajo child. The 

Navajo Children and Family Services Program operated under the Navajo Nation’s 

Self-Determination Act contract with the Department of the Interior, Bureau of 

2 
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Indian Affairs. Martine, however, was employed by the Navajo Nation Department 

of Justice (Navajo Nation DOJ), which does not operate pursuant to any ISDA 

contract. The district court held, nevertheless, that Martine qualified as an 

employee of the Bureau of Indian Affairs because, in its view, she was 

“performing functions” under the Navajo Children and Family Services Program 

self-determination contract and acting within the scope of her employment under 

Florida law when the accident occurred. The court therefore substituted the United 

States as the proper party defendant under the FTCA and ultimately found the 

government liable for approximately $2.6 million in damages. The United States 

now appeals. 

STATEMENT OF FACTS 

A. STATUTORY BACKGROUND 

1. The FTCA 

“Absent a waiver, sovereign immunity shields the Federal Government and 

its agencies from suit.” FDIC v. Meyer, 510 U.S. 471, 475, 114 S. Ct. 996, 1000, 

122 L. Ed. 2d 308 (1994). The FTCA provides a limited waiver of sovereign 

immunity for torts committed by federal employees acting within the scope of their 

employment, “under circumstances where the United States, if a private person, 

would be liable to the claimant in accordance with the law of the place where the 

3 
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act or omission occurred.” 28 U.S.C. § 1346(b); see also id. § 2674 (where the 

FTCA applies, the United States may be liable for certain torts “in the same 

manner  and  to  the  same  extent  as  a  private  individual  under  like 

circumstances . . . .”); Dolan v. USPS, 546 U.S. 481, 484, 126 S. Ct. 1252, 1256, 

163 L. Ed. 2d 1079 (2006). “Employee of the government” includes “officers or 

employees of any federal agency . . . and persons acting on behalf of a federal 

agency in an official capacity.” 28 U.S.C. § 2671.  

Tribal contractors and their employees do not qualify as federal employees 

under 28 U.S.C. § 2671. However, as described below, they may, under certain 

circumstances, qualify as “employees of the Bureau of Indian Affairs” pursuant to 

the ISDA. 

2. The ISDA 

Enacted in 1975, the ISDA, Pub. L. No. 93-638, 88 Stat. 2203, (known 

colloquially as “Section 638”) encourages Indian self-determination by requiring 

that the Secretary of the Interior, “upon the request of any Indian tribe by tribal 

resolution,” enter into “a self-determination contract” with a tribe or tribal 

organization “to plan, conduct, and administer programs” which the Secretary 

previously administered for the benefit of Indians pursuant to her statutory 

4 
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authority.2 25 U.S.C. § 450f(a)(1). The Secretary has delegated authority to enter 

into ISDA contracts to the Bureau of Indian Affairs (BIA), a component within the 

Department of the Interior with responsibility for administering Indian programs. 

Among other services, the BIA may provide or contract with tribes to provide 

education, social services, repair and maintenance of roads and bridges, as well as 

law enforcement, detention services, and administration of tribal courts. See 25 

U.S.C. § 13; 25 U.S.C. §§ 450 et seq. In essence, a self-determination contract 

“transfer[s] the funding and the . . . related functions, services, activities, and 

programs (or portions thereof)” from the BIA to a tribe or tribal organization. 25 

U.S.C. § 450l(c), model agreement § (a)(2).  The BIA is authorized to transfer only 

those functions that it would otherwise perform for tribes – i.e., the ISDA 

“authorizes Indian tribes . . . to ‘step into the shoes’ of the United States and 

assume responsibility and managerial control of services and programs previously 

administered by the Federal government.” See S. Rep. No. 107-324 at 2 (2002), 

2002 WL 31474281.  

2Pursuant to the ISDA, the Secretary of Health and Human Services, acting 
through the Indian Health Service (IHS), also enters into 638 contracts with tribes 
or tribal organizations to provide health care services for their members that the 
IHS otherwise would be responsible for providing. See 25 U.S.C. § 450f(a)(1). 

5 
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Congress amended the ISDA in 1990 to provide that tribal contractors are 

“deemed” part of the BIA “while carrying out” the terms of a 638 contract and 

their employees are “deemed” to be employees of the BIA “while acting within the 

scope of their employment in carrying out” the contract or agreement.  Department 

of the Interior and Related Agencies Appropriations Act of 1991, Pub. L. No. 101–

512, Tit. III, § 314, 104 Stat. 1915, 1959-60 (1990) (Section 314) (codified as 

amended at 25 U.S.C. § 450f note). As a result, tort claims brought against 638 

contractors or their employees who are covered by Section 314, and are otherwise 

acting within the scope of their employment under applicable state law, are deemed 

actions against the United States under the FTCA. Section 314 provides in 

pertinent part (emphasis added):  

 With respect to claims resulting from the performance of 
functions . . . under a contract, grant agreement, or any other 
agreement or compact authorized by the [ISDA] . . ., an Indian 
tribe, tribal organization or Indian contractor is deemed hereafter 
to be part of the Bureau of Indian Affairs in the Department of 
the Interior or the Indian Health Service in the Department of  
Health and Human Services while carrying out any such 
contract or agreement and its employees are deemed employees 
of the [BIA or the IHS] . . .while acting within the scope of their 
employment in carrying out the contract or agreement:. . . 
[A]fter September 30, 1990, any civil action or proceeding  
involving such claims brought hereafter against any tribe, 
tribal organization, Indian contractor or tribal employee 
covered by this provision shall be deemed to be an action  
against the United States and will be defended by the Attorney 
General and be afforded the full protection and coverage  

6 
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of the Federal Tort Claims Act. . . . 
 

25 U.S.C. § 450f note. Congress did not intend to expand the federal government’s 

liability by extending FTCA coverage to tribal contractors through the ISDA, 

however; rather, the congressional intent was to maintain the same level of 

exposure that was associated with the direct operation of programs by the federal 

government for the benefit of Indians prior to the enactment of the ISDA. See S. 

Rep. No. 100-274 at 28 (1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2646-

2647.  

B. PERTINENT FACTS AND PROCEEDINGS BELOW 

1. The BIA and Navajo Nation ISDA Contract 

In 2006, the Navajo Nation, a federally recognized Indian Tribe,3 entered 

into a three-year self-determination contract with the BIA to assume responsibility 

for the operation of certain social services for Navajo children and families 

formerly provided by the BIA under the Indian Child Welfare Act (ICWA), 25 

3 See Tribal Entities Recognized and Eligible to Receive Services From the 
United States Bureau of Indian Affairs, 79 Fed. Reg. 4748, 4750 (Jan. 29, 2014). 
The Navajo Nation is not a party to this lawsuit. 

7 
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U.S.C. §§ 1901–1963.4 Under a section entitled “Purpose,” the contract contained 

a clause stating that: 

 

 Each provision of the [ISDA] and each provision of this  
 Contract shall be liberally construed for the benefit of the 
 Contractor to transfer the funding and the following related 
  functions, services, activities and programs (or portions thereof), 
 that are otherwise contractible . . . from the Federal Government 
          to the Contractor:  Navajo Children and Family Services Program  

  (ICWA). 
 

Doc. 104-2 at 4 (App. 165) (Contract No. CTN00T780A8, § A.2, Purpose). The 

contract also incorporated by reference an annual funding agreement (AFA), which 

identified the programs, services, functions and activities to be performed under 

the contract. The AFA provided: 

 The Navajo Nation shall administer and perform those portions  
 of the Bureau of Indian Affairs’ (“BIA”) Navajo Children &  
 Family Services Program identified in the Scope of Work,  
 attached hereto and incorporated herein by reference as  

4 In enacting the ICWA, Congress declared it to be the nation’s policy “to 
protect the best interests of Indian children and to promote the stability and 
security of Indian tribes and families . . . by providing for assistance to Indian 
tribes in the operation of child and family service programs.” 25 U.S.C. § 1902.  
Toward that end,  the Act authorizes the Secretary of the Interior to make grants to 
Indian tribes and organizations “in the establishment and operation of Indian child 
and family services programs on or near reservations,” with the objective “to 
prevent the breakup of Indian families and, in particular, to insure that the 
permanent removal of an Indian child from the custody of his parent or Indian 
custodian shall be the last resort.” Id. § 1931(a). 

8 
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 Attachment A, in accordance with its own laws and policies 
 and the terms, provisions, and conditions of the Contract 
 and this AFA and any attachments hereto. . . . 

 
Doc. 104-5 at 3 (App. 187) (AFA § A.1, Program, Functions, Services and 

Activities).  

Under the heading “Personnel Management,” the AFA stated that “all 

personnel employed by the Navajo Nation to carry out the Contract and this AFA 

shall meet the qualifications set forth by the Navajo Nation Department of 

Personnel Management.” Doc. 104-5 at 8 (App. 192) (AFA § I.2). The key 

personnel who would be needed to deliver the program’s social services were 

listed as:  principal social worker, senior social worker, senior case worker, case 

worker, administrative assistant, office specialist, and office assistant. Doc. 105-1 

at 4 (App. 231) (Budget Form 6). The position of attorney was not included in the 

personnel listing. 

In addition, the “Scope of Work” attached to the AFA enumerated eleven 

contract or program functions related to social services that the BIA transferred to 

the Navajo Nation under the 638 contract. Among the transferred functions that the 

BIA would otherwise have performed if it had retained direct operation of the 

social services program were the following: “5. [r]equest coordination of legal 

services from the Navajo Department of Justice on behalf of Navajo children and 

9 
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families, when applicable . . .;” “9. [p]rovide education and training on the 

provisions of ICWA;” and “11. [m]onitor the efforts made by the State to comply 

with the ICWA, such as placement preference and whether active efforts are being 

provided.” Doc. 104-6 at 3 (App. 203). 

  Finally, the AFA contained a provision regarding the FTCA, reciting that: 

 For purposes of Federal Tort Claims Act coverage, the 
 Navajo Nation and its employees are deemed to be 
 employees of the Federal government while performing 
 work under the contract. This status is not changed by  
 the source of the funds used by the Navajo Nation to 
 pay the employees[’] salary and benefits unless the 
 the employee receives additional compensation for  
 performing covered services from anyone other than 
 the Navajo Nation. 
 

Doc. 104-5 at 14 (App. 198) (AFA § O(1) (Federal Tort Claims Act) (emphasis 

added).5   

2. The Accident 

On April 2, 2007, Kandis Martine, an attorney employed by the Navajo 

Nation Department of Justice who resided in New Mexico, was driving a rental car 

in Jacksonville, Florida. Martine was accompanied by Lucy Laughter-Begay, a 

social worker employed by the Navajo Children and Family Services (NCFS) 

5This clause is optional in ISDA contracts and agreements. See 25 C.F.R. § 
900.186. 

10 
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Program, en route to a meeting concerning the adoption of a Navajo child. 

Laughter-Begay had requested Martine’s assistance in Jacksonville on behalf of 

NCFS regarding the adoption placement. Doc. 47-1 at 5, 19 (App. 66, 80) (Martine 

Dep. at 14-16, 70:1-9); Doc. 47-1 at 23 (App. 84) (Martine Dep. at 86:1-7). 

Martine, who was not licensed to practice in Florida,6 had engaged the services of 

a local attorney (Jodi Seitlin) to appear in the adoption proceedings on behalf of 

the Tribe, and she and Laughter-Begay were on their way to meet with Seitlin 

before the court hearing. Doc. 47-1 at 7 (App. 68) (Martine Dep. at 25). The NCFS 

Program was operated pursuant to the 638 contract described above. Martine, 

however, worked for the Navajo Nation Department of Justice, which does not 

operate under any ISDA contract. Doc. 47-1 at 16 (App. 77) (Martine Dep. at 

60:12-17). 

Plaintiffs, Ronald and Jerri Colbert, were injured when Martine drove the 

wrong way down a one-way street in downtown Jacksonville, setting off a chain 

reaction that resulted in the Colberts’ car colliding with another vehicle (driven by 

6 Doc. 47-1 at 4 (App. 65) (Martine Dep. at 12:25, 13:1). 

11 
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James Murphy).7 Doc. 194 at 3-5 (App. 276-78). As a result of the collision, Mr. 

Colbert sustained an umbilical hernia, a herniated disc, and aggravation of a 

previously existing cervical spine condition. Doc. 194 at 20-21 (App. 293-94). 

Mrs. Colbert sustained injuries to her neck, low back and right shoulder.  Doc. 194 

at 32 (App. 305).  

3. Procedural Background 

a. Based upon their belief that Martine was a BIA employee, Mr. and Mrs. 

Colbert submitted separate administrative claims under the FTCA (see 28 U.S.C. § 

2675(a)) to the Department of the Interior in November 2008, alleging that 

Martine’s negligence caused their injuries, and that, therefore, the United States 

was liable to them in money damages. See Doc. 1 at 18-23 (App. 32-37) (Compl.). 

On October 2, 2009, after more than six months had passed without any action by 

the agency, they elected to file suit in the United States District Court for the 

Middle District of Florida. Doc. 1 (App. 15) (Compl.) See 28 U.S.C. §§ 

1346(b)(1), 2675(a). In addition to the United States, plaintiffs named Martine and 

Budget Rent-A-Car as defendants. Shortly after the complaint was filed, the 

7 The cars driven by Martine and Murphy stopped about one car length short 
of colliding with each other. See Doc. 194 at 4 (App. 277). Murphy was not injured 
(id.at 5; App. 278); he is not a party in this litigation.  
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Department of the Interior denied both administrative claims on grounds that 

Martine was not a federal employee. See Doc. 110 at 9 (App. 243). 

b. The United States Attorney for the Middle District of Florida (as the 

Attorney’s General designee, 28 C.F.R. § 15.4) declined to certify that Martine was 

an “employee of the Government” acting within the scope of her employment 

under 28 U.S.C. § 2679(d), and on October 25, 2010, the United States moved to 

dismiss the action against it for lack of subject matter jurisdiction pursuant to Fed. 

R. Civ. P. 12(b)(1). Doc. 47. The government argued, inter alia, that Martine did 

not qualify as an employee of the BIA for FTCA purposes because she was not, as 

the ISDA requires, carrying out a 638 contract at the time of the accident; thus, the 

district court lacked jurisdiction over plaintiffs’ FTCA lawsuit. Doc 47 at 12-21. 

See 28 U.S.C. § 1346(b)(1) (granting jurisdiction to the district courts over 

personal injury claims resulting from the negligence of “any employee of the 

Government while acting in the scope of his employment . . .”); 25 U.S.C. § 450f 

note (providing that employees of ISDA contractors are deemed to be “employees 

of the [BIA]” while acting within the scope of their employment in “carrying out” 

a contract).  In the alternative, the United States moved for summary judgment on 

grounds that Ronald Colbert’s negligence was the sole and proximate cause of the 

accident and any resulting injuries suffered by plaintiffs.  Doc. 47 at 21. 
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Plaintiffs and defendant Martine filed cross-motions for summary judgment 

on the FTCA coverage issue.8 Plaintiffs asserted that as a member and employee of 

the Navajo Nation, Martine qualified as a federal employee because she was 

performing work under a 638 contract at the time of the accident. Doc. 45. 

Similarly, Martine alleged that she should be considered a federal employee for 

purposes of the FTCA because she was “an employee of the Navajo Nation that 

was working  pursuant to a 638 Contract with the United States of America.” Doc. 

46 at 3. 

Mr. Colbert passed away on November 25, 2010, while the parties’ motions 

were pending.9 Doc. 60. The complaint was thereafter amended to name Mrs. 

Colbert individually, and as personal representative of Mr. Colbert’s estate, as 

plaintiffs. Doc. 68 (App. 89) (Second Amended Compl.).10 The amended 

8Budget Rent-A-Car also moved for summary judgment on the issue of 
whether it had a legal duty to warn Martine that there were one-way streets in 
downtown Jacksonville. Doc. 44. The district court granted its motion and 
dismissed the rental car company from the lawsuit. Doc. 73 (App. 149-50); see 
also Doc. 74. 

9Mr. Colbert died from an accidental overdose of prescription pain 
medications and fatty liver disease. Doc. 194 at 22 (App. 295). 

10The complaint had previously been amended to correct a typographical 
error misstating the date of the accident. See Doc. 57. 
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complaint also added new causes of action for wrongful death, or, in the 

alternative, a survival action under Florida law. Id. 

c. The district court denied the government’s motion to dismiss, as well as 

plaintiffs’ and Martine’s cross-motions for summary judgment, in an order issued 

on May 13, 2011.  Doc. 73 (App. 139-150).  In so doing, the district court 

concluded that because the government’s challenge to the court’s subject matter 

jurisdiction involved the question of whether Martine was a federal employee, it 

“necessarily” implicated the merits of plaintiffs’ action, and thus the Fed. R. Civ. 

P. 56 summary judgment standard applied.  Doc. 73 at 11 (App. 149). The court 

found that genuine disputes of fact existed that precluded it from reaching a 

decision at that time.  Id. The court also denied plaintiffs’ and Martine’s cross-

motions for summary judgment, finding that genuine disputes of fact precluded 

entry of summary judgment on the FTCA coverage issue. Doc. 73 at 11-12 (App. 

149-50).  

d. Following discovery, plaintiffs and Martine renewed their motions for 

partial summary judgment on the issue of Martine’s employment status and the 

applicability of the FTCA. In an order filed on November 21, 2012, the district 
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court granted partial summary judgment in favor of plaintiffs and Martine,11 

concluding that Martine was carrying out a function of the 638 contract and acting 

within the scope of her employment when the accident occurred. Doc. 110 (App. 

235-271).  

i.) Specifically, after first determining that the ISDA and the 638 contract 

itself required it to liberally construe the contract in the Tribe’s favor (Doc. 110 at 

22; App. 256), the district court concluded that Martine was performing “a 

function” of the contract when the accident occurred. The court found that the 

ISDA is “clear that a tribal employee performing [functions transferred to a tribal 

contractor pursuant to a 638 contract] within the scope of his employment is 

entitled to FTCA coverage.” Id. at 25 (App. 259). The court stated that “[t]he 

FTCA coverage provision of the self-determination contract at issue . . . 

encompasses all tribal employees who perform functions under the contract.” Id. at 

32 (App. 266). The court reasoned that “[a]t the very least, by retaining Seitlin, 

instructing her on the requirements of the [Indian Child Welfare Act], and 

monitoring the state court adoption proceedings, Martine was performing functions 

9 and 11 in the ‘Scope of Work.’ Martine was ‘[p]roviding education and training 

11 The court construed Martine’s motion as a petition for certification under 
28 U.S.C. § 2679(d)(3), and in effect, granted the petition. See Doc. 110 at 36, 37 
(App. 270, 271). 
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on the provisions of the ICWA’ to Seitlin, and she was ‘[m]onitoring the efforts 

made by the State to comply with the ICWA, such as, placement preference and 

whether active efforts are being provided.’” Id. (quoting contract). 

Summing up its conclusions, the court stated: 

  In short, Martine was not in Jacksonville for personal travel 
 or tribe business unrelated to the NCFS program.  Rather, at the 

time of the collision, Martine had traveled to Jacksonville on NCFS’ 
request for coordination of legal services to provide education and 
training to a local attorney on the provisions of the ICWA, and to 
ensure that a state court adoption proceedings’ placement of the 
Navajo child complied with the ICWA. By helping a local attorney 
intervene on behalf of the Navajo Nation in the adoption proceedings 
of a Navajo child, Martine performed functions 9 and 11 in the 
“Scope of Work” and acted in furtherance of NCFS’ purposes to 
“prevent the breakup of  Indian families, to protect the best interests 
of Navajo children and promote the stability of Navajo families.” 
 

Doc. 110 at 33-34 (App. 267-68). The court held that Martine, therefore, “was 

performing functions under the . . . self-determination contract and will be entitled 

to FTCA coverage if her tortious conduct occurred in the scope of her 

employment.”12 Id. at 34 (App. 268). 

12The court then concluded that Martine was acting within the scope of her 
employment under Florida’s three-part respondeat superior test. See Lawrence v. 
Dunbar, 919 F.2d 1525, 1528 (11th Cir. 1990) (applying Florida law). The court 
found that “[i]n sum, although Martine’s travel authorization from the [Navajo 
Nation DOJ] did not include explicit approval for a rental car, she did not act 
outside the scope of her employment when she drove, at [Laughter-]Begay’s 
request, a rental car that had been paid for by the NCFS program to the meeting 
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ii.) The district court thus rejected the government’s argument that while 

Martine was acting within the scope of her employment as an attorney with the 

Navajo Nation, she was not “carrying out” the 638 contract because the contract 

covered the Tribe’s provision of social services under the Navajo Children and 

Family Services Program – not the conduct of legal work through the Navajo 

Nation Department of Justice. The court noted that a Department of the Interior 

regulation (25 C.F.R. § 900.197) and the 638 contract itself provide that a tribal 

employee’s qualification for FTCA coverage does not depend upon whether the 

employee is paid from contract funds.  See Doc. 110 at 18, 28, 32 (App. 252, 262, 

266).  The court therefore dismissed Martine from the case and substituted the 

United States as the proper party defendant pursuant to 28 U.S.C. § 2679(d)(3). 

Doc. 110 at 37 (App. 271). 

e. A five-day bench trial was held June 10-14, 2013, and the court issued 

findings of fact and conclusions of law on November 20, 2013. The court found 

the United States 80% percent at fault and Mr. Colbert 20% at fault for the 

accident. It awarded $628,395.54 in damages to Mrs. Colbert and $2,006,284.46 to 

with Seitlin. . . . Attending the meeting with Seitlin is the very work that Martine 
was employed to perform in Jacksonville, her driving occurred substantially within 
the time and space limits of the employment, and it was activated at least in part by 
a purpose to serve her employer.” Doc. 110 at 36 (App. 270). 
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Mr. Colbert’s estate, for a total award of $2,634,680. Doc. 178. On December 20, 

2013, the United States filed a Fed. R. Civ. P. 59(e) motion to alter or amend the 

judgment, arguing that the court had awarded some damages in error. Doc. 186. 

The court granted the motion in part and reduced the award for damages to a total 

amount of $2,599,691.20 ($2,006,284.46 to the estate and $593,406.74 to Mrs. 

Colbert) in an amended order filed on March 6, 2014. Doc. 194 at 48 (App. 322); 

see also Doc. 195 (App. 324) (Amended J.). 

SUMMARY OF ARGUMENT 

Congress has provided under Section 314 that certain tribal contractors and 

their employees may be deemed employees of the United States for purposes of the 

FTCA when they are “carrying out” functions authorized by an ISDA contract. In 

exercising jurisdiction in this case, the district court concluded that a Navajo 

Nation attorney was performing a function under a 638 contract for social services, 

and then deemed her to be an employee of the BIA for purposes of the FTCA, even 

though she was providing legal services that were not contemplated under the 

agreement. The district court’s interpretation in this case – holding that the FTCA 

coverage provision “encompasses all tribal employees who perform functions 

under the contract” (Doc. 110 at 32; App. 266) is stunning in its potential scope. 

Taken to its extreme, the court’s ruling could apply to any tribal employee so long 
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as the employee was performing any activity (no matter how inconsequential) 

tangentially related to a 638 contract, regardless of whether that activity was 

explicitly contracted to the Tribe under the agreement. The court’s holding is 

reversible error because it impermissibly expands the government’s waiver of 

sovereign immunity beyond what Congress intended. See Suarez v. United States, 

22 F.3d 1064, 1065 (11th Cir. 1994). 

As we discuss, in extending FTCA coverage through the ISDA, Congress 

did not intend to expand the federal government’s liability. On the contrary, 

Congress intended only to maintain the government’s exposure at the same level 

that was associated with the government’s direct administration of programs for 

the benefit of Indians prior to enactment of the ISDA.  See S. Rep. No. 100-274 at 

28 (1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2646-2647. In other words, 

Congress sought to foster Indian self-determination by authorizing tribal 

contractors to, in effect, “step into the federal government’s shoes,” by transferring  

control of the operation of certain programs and services that had previously been 

administered by the federal government for the benefit of Indians. Thus, if a 

function or activity was not previously performed by the federal government when 

it administered a program for Indians, then that function cannot be transferred to a 

tribe. 
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In this case, it is not disputed that the 638 contract between the Navajo 

Nation and the BIA called for the tribal contractor to carry out social services for 

Navajo children and families, not legal services on behalf of the Tribe. Indeed, the 

position of attorney was nowhere listed in the roster of key personnel needed to 

perform the functions of the contract; only social workers, case workers and their 

support staff where included. It is axiomatic that lawyers and social workers do not 

perform the same work. Thus, if the provision of legal services was contemplated 

under the 638 contract, surely some mention of lawyers would have been included 

in the contract, annual funding agreement, scope of work, or listing of key 

personnel. Importantly, when the BIA administers children and family social 

services on a Reservation, it does not provide legal representation by federal 

government lawyers on behalf of the tribe in court. Because a 638 contract enables 

a tribe to carry out only functions the BIA would otherwise perform, it is clear that 

the Navajo Nation attorney was not carrying out the contract in this case. 

While the Navajo Nation attorney’s activities in planning legal strategy with 

the local Florida attorney may have furthered the goals of the 638 contract, and 

may have been within the scope of her employment with the Tribe under state law, 

those activities were not authorized under the contract itself. The Navajo Nation 

attorney therefore was not “carrying out” the social services contract at the time of 
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the collision, and the district court erred in deeming her to be an employee of the 

BIA. Because the district court lacked subject matter under the FTCA in this case, 

it should have dismissed plaintiffs’ lawsuit. 

For all these reasons, the district court’s judgment must be reversed. 

STANDARD OF REVIEW 

This Court “reviews de novo a district court’s determination of whether it 

has subject matter jurisdiction.” Gupta v. McGahey, 709 F.3d 1062, 1064-65 (11th  

Cir. 2013). The district court’s interpretation or construction of a statute, as well as 

its grant of summary judgment, are also subject to de novo review. Bankston v. 

Then, 615 F.3d 1364, 1367 & n.3 (11th Cir. 2010).  

ARGUMENT 

THE DISTRICT COURT ERRED IN HOLDING THAT MARTINE 
QUALIFIED AS A FEDERAL EMPLOYEE FOR PURPOSES OF THE 
FTCA; IT THEREFORE SHOULD HAVE DISMISSED PLAINTIFFS’ 
SUIT FOR LACK OF SUBJECT MATTER JURISDICTION. 
 
A. The FTCA Only Waives Sovereign Immunity For Claims Arising Out 

Of The Tortious Conduct Of An “Employee Of The Government.” 

“Limitations and conditions upon which the Government consents to be sued 

must be strictly observed and exceptions thereto are not to be implied.” Lehman v. 

Nakshian, 453 U.S. 156, 161, 101 S. Ct. 2698, 2702, 69 L. Ed. 2d 548 (1981) 

(internal quotation marks and citations omitted); see also Means v. United States, 
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176 F.3d 1376, 1378 (11th Cir. 1999) (“It is . . . settled that statutory waivers of 

sovereign immunity ‘are to be construed strictly in favor of the sovereign.’”) 

(quoting McMahon v. United States, 342 U.S. 25, 27, 72 S. Ct. 17, 19, 96 L. Ed. 26 

(1951)). As is pertinent here, the FTCA grants a limited waiver of sovereign 

immunity by making the United States liable to the same extent as a private person 

for certain torts of federal employees acting within the scope of their employment. 

28 U.S.C. § 1346(b)(1); see Suarez v. United States, 22 F.3d 1064, 1065 (11th Cir. 

1994) (“The FTCA . . . allows the government to be sued by certain parties under 

certain circumstances for particular tortious acts committed by employees of the 

government.”); accord Dedrick v. Youngblood, 200 F.3d 744, 746 (11th Cir. 2000). 

Hence, a prerequisite to federal subject matter jurisdiction under the FTCA is that 

the alleged tortious conduct must have been committed by an “employee of the 

Government.” 28 U.S.C. § 1346(b)(1). In other words, “[t]he alleged tortfeasor’s 

status as an ‘employee of the government’ is the sine qua non of liability under the 

FTCA.” Means, 176 F.3d at 1379. 

The question of whether an individual qualifies as an “employee of the 

United States” for FTCA purposes is a question of federal law. Logue v. United 

States, 412 U.S. 521, 528, 93 S. Ct. 2215, 2220, 37 L. Ed. 2d 121 (1973) (1973); 

Means, 176 F.3d at 1279. Analysis of the precise legal question at issue here – 
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whether Martine qualifies as an employee of the BIA –  thus begins with the plain 

language of Section 314 (25 U.S.C. § 450f note), the statutory provision that sets 

forth the limitations and conditions upon which the government has consented to 

be sued for the tortious acts of Indian contractors and their employees. See Dedrick 

v. Youngblood, 200 F.3d at 746 (“[W]hen a statute. . . expands the liability of the 

government we must strictly construe the language used by Congress because 

inclusion of contractor liability serves as an expanded waiver of sovereign 

immunity.”). The relevant statutory language provides that with respect to claims 

arising from the performance of functions under a 638 contract, tribal employees 

are “deemed” employees of the BIA “while acting within the scope of their 

employment in carrying out the contract or agreement.” Section 314 (emphasis 

added).   

Thus, in order for the United States to be liable for Martine’s alleged 

negligence in this case, Martine must have been “carrying out” the NCFS Program 

638 contract at the time she caused the automobile accident that resulted in 

plaintiffs’ injuries.  If she was not, then she does not qualify as an “employee[] of 

the [BIA]” for FTCA purposes. 

The district court, applying a broad reading of Section 314, declared that the 

ISDA unambiguously “extends FTCA coverage to all tribal employees who carry 
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out self-determination contracts,” and that nothing in Section 314 “preclude[s] a 

tribal attorney from doing work under a self-determination contract for a social 

services program.”  Doc. 110 at 32 (App. 266); see also id. at 25 (App. 259).  It 

was error for the court to impose liability on the United States in this case, 

however. As we discuss, Martine did not qualify as an employee of the BIA 

because the duties she performed (providing legal services on behalf of the Navajo 

Nation) were not contracted by the BIA to the Tribe under the 638 agreement – nor 

could they have been because the BIA itself would not have performed such 

functions.  And because Martine was not an “employee of the Government,” the 

district court lacked subject matter jurisdiction under the FTCA; it should have 

dismissed plaintiffs’ action accordingly. See Means, 176 F.3d at 1381 (Where the 

alleged tortfeasors “are not employees of the federal government within the 

meaning of the FTCA, there is no federal jurisdiction.”). 

B. Martine Did Not Qualify As An Employee Of The BIA Within The 
Meaning Of Section 314 Because She Was Not “Carrying Out” The 638 
Contract At The Time Of The Accident. 

In construing Section 314, the district court stated that “the [ISDA’s] FTCA 

coverage provision is not ambiguous – the phrases ‘the performance of functions ... 

under a [self-determination contract]’ and ‘carrying out a [self-determination 

contract]’ are not fairly susceptible to multiple interpretations.” Doc. 110 at 25. 
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The court then proceeded to analyze whether Martine was entitled to FTCA 

coverage. At the outset, the court correctly observed that the determination of 

whether a particular defendant is entitled to FTCA coverage generally involves a 

two-part analysis: First, whether, based on federal law, the defendant qualifies as a 

federal employee; and if so, second, whether the employee was acting within the 

scope of her employment under the relevant state law.  Id. at 25-26 (citing Allender 

v. Scott, 379 F. Supp. 2d 1206, 1211 (D. N.M. 2005)). The dispositive inquiry in 

this case should have been the first – whether Martine met the statutory definition 

of an “employee of the BIA.” In other words, was Martine “carrying out” the 638 

contract by performing legal services while in Jacksonville?   

 Thus, the district court erred by framing the question as “whether, at the 

time of the collision, Martine was performing any functions under the 2006 self-

determination contract.” Doc. 110 at 26 (emphasis added). In characterizing the 

issue in this manner, the district court ignored Section 314’s plain language and 

instead relied on a broadly worded provision in the 638 contract stating that “the 

Navajo Nation and its employees are deemed to be employees of the Federal 

government while performing work under the contract.” Id. at 32. By relying on 

the contractual language rather than the statute itself, the court improperly 

expanded the government’s waiver of sovereign immunity beyond what the plain 
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language of the statute permits.13 A “waiver of the Federal Government’s 

sovereign immunity must be unequivocally expressed in statutory text.” Lane v. 

Pena, 518 U.S. 187, 192, 116 S. Ct. 2092, 2096, 135 L. Ed. 2d 486 (1996) 

(emphasis added); see also Suarez, 22 F.3d at 1065 (“Sovereign immunity can be 

waived only by the sovereign, and the circumstances of its waiver must be 

scrupulously observed, and not expanded, by the courts.”); accord Dedrick v, 

Youngblood, 200 F.3d at 746. Here, a plain reading of the relevant statutory text – 

Section 314 – requires that a tribal employee be explicitly “carrying out” a function 

contemplated by the 638 contract in order to be “deemed” an “employee of the 

BIA” for purposes of the FTCA; not, as the district court’s ruling suggests, simply 

“performing any functions” in furtherance of the contract’s goals.  

A brief overview of the statutory background extending FTCA coverage 

pursuant to the ISDA is helpful in demonstrating the district court’s error. As 

discussed earlier, the ISDA requires, at a tribal organization’s request, that the 

13As noted earlier (supra n.5), this contractual language was optional. See 25 
C.F.R. § 900.186. FTCA coverage – and with it the government’s waiver of 
immunity for torts of tribal contractors and their employees – is provided 
exclusively by statute. This principle is consistent with the well-established rule 
that no contracting officer or other official is empowered to waive the 
government’s immunity and consent to suit against the United States. See United 
States v. Mitchell, 463 U.S. 206, 215-16, 103 S. Ct. 2961, 2967, 77 L. Ed. 2d 580 
(1983). 
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Secretary of the Interior enter into a self-determination contract with the tribal 

organization “to plan, conduct, and administer programs or portions thereof,” that 

the Secretary “is authorized to administer for the benefit of Indians.” 25 U.S.C. § 

450f(a)(1); see also id. § 450b(j) (a “self-determination contract” is “a contract . . .  

between a tribal organization and the appropriate Secretary for the planning, 

conduct and administration of programs or services which are otherwise provided 

to Indian tribes and their members pursuant to Federal law.”). An Indian Tribe, 

tribal organization, or Indian contractor that has assumed responsibility for the 

operation of a transferred program is “deemed” to be “part of” the BIA while 

carrying out a 638 contract or agreement, and a tribal contractor’s “employees are 

deemed employees of the [BIA] . . . while acting within the scope of their 

employment in carrying out the contract or agreement.” 25 U.S.C. § 450f note 

(emphasis added). These provisions make clear that by directing the Secretary to 

contract with tribes under the ISDA, Congress intended that tribal contractors 

essentially step into the government’s shoes to perform functions for the benefit of 

Indians that the BIA would otherwise have been required by statute to perform. 

Congress did not intend the limited FTCA coverage provided under the ISDA to be 

a license for expanding the government’s waiver of immunity for functions that the 

BIA does not contract or perform. 
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Thus, the proper focus in this case should be on whether Martine was 

“carrying out” an identifiable function of the relevant contract at the time of the 

accident.  And in that regard, the phrase “carrying out the contract” must have a 

reasonable limit, both to effectuate Congress’s intent that the Tribe simply step into 

the federal government’s shoes (rather than enlarging the size of those shoes) and 

because sovereign immunity principles favor a more limited scope of 

governmental liability. In other words, the phrase does not encompass the 

performance of functions or activities that go beyond what the contract expressly 

authorized the Tribe to perform. Otherwise, FTCA coverage would be 

impermissibly extended to cover positions and functions not contemplated by the 

638 agreement. 

Here, the Navajo Nation entered into a contract with the BIA to assume 

responsibility for administering and performing certain portions of a Navajo 

children and family social services program previously administered by the BIA 

pursuant to the Indian Child Welfare Act. Doc. 104-5 at 3 (App. at 187) (AFA § 

A). The Scope of Work for the NCFS Program enumerated eleven functions that 

were transferred from the BIA, which covered a broad range of social welfare 

work principally aimed at promoting the stability of Navajo families. Doc. 104-6 at 

3 (App. 203). Included among the listed functions were to “provide education and 
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training on the provisions of the ICWA” and to “[m]onitor  the efforts made by the 

State to comply with the ICWA.”  Id. (Scope of Work, Nos. 9, 11). Providing legal 

services was not listed among the enumerated functions. 

Moreover, the 638 contract identifies the “key personnel” responsible for 

carrying out the contract as social workers, case workers, and their support staff. 

Doc. 105-1 at 4 (App.  231). There is no mention of attorneys. If legal services 

were expected to be provided under the contract as a matter of course, surely 

lawyers and legal services would have been mentioned in the contract. Thus, 

Martine could not have been “carrying out” the 638 contract when she provided 

legal assistance to the NCFS Program because legal assistance was not a function 

that the BIA had contracted to the Navajo Nation in the NCFS Program’s contract. 

Moreover, as we explain below, it was not a function that the BIA could have 

contracted because the BIA itself does not perform such functions for Tribes. 

Indeed, the 638 contract simply contemplates that the NCFS Program 

employees (like BIA employees before them, when the BIA was responsible for 

providing children and family social services to the Tribe) would “request 

coordination of legal services” from the Tribe’s attorneys, indicating, contrary to 
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the district court’s reasoning,14 that the actual provision of such legal services is 

outside the scope of the contract itself. See Doc. 104-6 at 3 (App. 203) (Scope of 

Work, No. 5). Importantly, if the BIA were performing social services under the 

ICWA, BIA employees would be coordinating with the Tribe’s lawyers, not 

sending federal government lawyers to represent or assist the Tribe in adoption 

proceedings. See 25 C.F.R. § 23.13(h) (BIA’s obligation to provide counsel does 

not extend to Indian tribes involved in state court child custody proceedings). 

Under those circumstances, torts committed by the Tribe’s lawyers doing work like 

Martine’s would not be covered by the FTCA. Contracting with the Tribe to 

essentially step into the BIA’s shoes to perform functions it would otherwise carry 

out thus cannot expand the scope of the government’s FTCA liability to cover 

functions that it would not.  

Although the district court acknowledged that Martine was in Jacksonville to 

discuss legal strategy for advocating the Tribe’s placement preference for the 

14In the district court’s view, the function requiring NCFS employees  to 
request coordination of legal services from the Navajo Nation DOJ on behalf of 
Navajo children and families indicates that the contract contemplates the 
participation of the Tribe’s attorneys in the NCFS Program. See Doc. 110 at 33 
(App. 267). But as the government explained in the motions hearing in the district 
court, and we discuss above in the text, function no. 5 requires NCFS employees 
“to ask for help from the Navajo Nation Department of Justice. That is not the 
provision of legal services.”  Tr. 39-40 (Mot. Hr’g. 10/10/12). 
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adoption of the Navajo child, which was “a function not mentioned in the 2006 

self-determination contract,” the court nonetheless concluded that “[a]t the very 

least, by retaining Seitlin, instructing her on the requirements of the ICWA, and 

monitoring the state court adoption proceedings, Martine was performing functions 

9 and 11 in the ‘Scope of Work.’” Doc. 110 at 32 (App. 266). In so holding, the 

court opined that it was required to liberally construe “what counts as performing 

work under the contract” and what counted as contract functions, because of the 

contract’s liberal construction clause. See id. at 22, 33 (App. 256, 267). The district 

court’s holding is flawed for several reasons. 

1.  The 638 Contract’s Liberal Construction Clause Is Inapplicable Because  
      There Is No Dispute Over the Social Services Transferred.  

   
As an initial matter, the 638 contract’s liberal construction clause has no 

application in this context. As noted earlier, the contract provided that “[e]ach 

provision of this Contract shall be liberally construed for the benefit of the 

Contractor to transfer the funding and the following related functions, services, 

activities and programs (or portions thereof), that are otherwise contractible . . . 

from the Federal Government to the Contractor:  Navajo Children and Family 

Services Program (ICWA).” Doc. 104-2 at 4. The provision would be applicable, 

for instance, if there were an issue relating to the transfer of funding for the 

contracted functions, services, activities or programs – i.e., whether the Secretary 
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has transferred the amount of funding to the Tribe that the BIA would have spent 

on the program if it continued to administer it – or whether a contractible function, 

service, activity or program has been transferred from the BIA to the Navajo 

Nation. Here, the inquiry is whether Martine was actually carrying out an 

identifiable transferred function listed in the contract, not whether a particular 

function was transferred. 

2.  Martine Was Not Performing Work Under The 638 Contract.  

Second, while Martine’s activities in planning to meet with the local 

attorney may have furthered the general goals of the 638 contract by providing 

education and training about the ICWA, and monitoring efforts by the State to 

comply with the Act, her activities were not “under” the contract itself. See Doc. 

104-5 at 14 (AFA § O(1) (Federal Tort Claims Act) (providing that for purposes of 

FTCA coverage, the Tribe and its employees “are deemed to be employees of the 

Federal government while performing work under the contract.”) (emphasis 

added). The contract covers the pursuit of these general goals only insofar as they 

are performed by tribal employees engaged in social service activities.  

Nor is it material, moreover, that Martine accompanied Laughter-Begay, an 

NCFS Program employee who was engaged in social service work “under the 

contract.” FTCA coverage attaches to employees of the Tribe who are actually 
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“carrying out” the contract (i.e., working “under” it), not all tribal employees who 

may perform services “relating to” or “in furtherance of” the 638 contract. A 

broader and looser standard such as the latter could sweep in all manner of tribal 

employees and their activities where there is an interaction with 638 contract 

functions. 

3.  The Case Law Relied On By The District Court Is Not Controlling.   

Finally, the district court’s ruling is not supported by any controlling case 

law. Indeed, the cases relied on by the district court are distinguishable or 

unpersuasive. See Andrade ex rel. Goodman v. United States, No.05-CV-3240, 

2008 WL 4183011 (D. Ariz. Sept. 8, 2008); Buchanan v. U.S. Dep’t of HHS, 177 

F. Supp. 2d 1005, (N.D. Cal. 2001).  

For instance in Andrade, an unreported Arizona district court decision, the 

court opined that any tribal employee who “assists” in “performing contract 

functions” contemplated in a tribe’s 638 contract for social services is deemed an 

employee of the United States for FTCA purposes. Andrade, 2008 WL 4183011 at 

*6-7. There, due to staffing shortfalls in the component of the social services unit 

administering the 638 contract, the tribe brought in employees from child 

protective services, another component of the social services entity, to assist in 

performing the contracted functions. The court concluded that “[a]though[] the 
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Tribe created a specific social services entity to carry out the ‘638 contract, that 

does not preclude other tribal employees from assisting in the administration of the 

Tribe’s social services program, i.e., performing work under the ‘638 contract.” Id. 

at *7. In so ruling, the court noted that there was no dispute that the child 

protective service employees were performing contracted services and that the 638 

social services entity contractor directly controlled and supervised the actions of 

the non-contract employees in placement services for foster children. Id. at *7-8. 

Andrade is distinguishable from our case because while the NCFS Program 

requested the Navajo Nation DOJ’s assistance, it clearly did not control or 

supervise how the Navajo Nation DOJ (or Martine) would perform its non-

contracted responsibilities and functions. Importantly, the Navajo Nation DOJ’s 

responsibilities did not include “carrying out” NCFS’s social services contract 

even if Navajo Nation DOJ personnel were sometimes requested to assist NCFS in 

“carrying out” its contract mission and purpose. The attorneys with the Navajo 

Nation DOJ who represent the Navajo Nation or Navajo children and families in 

judicial proceedings are performing different functions than the social workers and 

case workers who perform social services.  

Buchanan, also cited by the court, arose out of an automobile accident that 

occurred when a tribal administrator was transporting her son, a tribal member, to a 
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court-ordered drug test in a government vehicle. The tribe had a 638 contract with 

the Secretary of Health and Human Services (HHS) for the delivery of a broad 

range of health services to tribal members, including substance abuse treatment. 

The tribe had three health service personnel whose responsibilities under the 

contract included transportation of tribal members for health-related reasons. The 

tribal administrator transported her son for the drug test because regular health 

service personnel were unavailable to do so. 177 F. Supp. 2d at 1007-08. The 

Buchanan court did not examine the meaning of Section 314, but concluded that 

the relevant question was whether the 638 contract contemplated transportation of 

a tribal member to a court ordered drug test. Id. at 1008. Finding that, liberally 

construed, the contract did contemplate such services, the court reasoned that the 

tribal administrator, as an employee of the tribe generally, acted within the scope 

of her employment under California state law by furthering the interests of the 

tribe, regardless of whether her actual responsibilities included “carrying out” the 

relevant contract. Id. at 1008-10. Significantly, the court also found that the 

plaintiff had proven by a preponderance of the evidence that the tribal 

administrator’s duties included the transportation of a client to a court-ordered drug 

test when, as was the case there, other health services personnel could not do so. 

Buchanan thus did not involve the question presented in our case, that is, whether 
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the activity performed by the alleged tortfeasor was in actuality a function 

transferred from the federal government to a tribal contractor under a 638 contract. 

Big Crow v. Rattling Leaf, 296 F. Supp. 2d 1067 (D.S.D. 2004), though not 

discussed by the district court, is also distinguishable. In Big Crow, a district court 

in South Dakota considered the question of “whether a tribal employee must be 

within the specific 638 contract under which he is employed” for the United States 

to assume defense of the case under the FTCA, 279 F. Supp. at 1069. There, a 

tribal employee, Rattling Leaf, worked as the director of a tribe’s Natural 

Resources Department, which operated pursuant to a 638 contract. Rattling Leaf 

was also a certified and commissioned law enforcement officer for the tribe and 

performed law enforcement duties for the Natural Resources Department. Id. The 

tribe had a separate 638 contract for providing law enforcement services, but 

Rattling Leaf was paid solely through the Natural Resources Department contract.  

He responded to a law enforcement assistance call in his capacity as a certified law 

enforcement officer and was involved in a car accident while en route. The United 

States declined to assume defense of the case, arguing that Rattling Leaf was not 

“carrying out” the Natural Resources Department contract functions he was paid to 

carry out when he responded to the law enforcement call. The district court 

concluded, however, that Rattling Leaf, although paid through the Natural 
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Resources Department 638 contract, was nevertheless “carrying out” law 

enforcement responsibilities contemplated under the tribe’s 638 contract for law 

enforcement at the time of the accident. Thus, in the court’s view, the fact that 

Rattling Leaf was paid as an Natural Resources Department employee under a 

different 638 contract was not a sufficient basis for concluding that he acted 

outside the scope of his employment in carrying out the tribe’s law enforcement 

contract by responding to a call for assistance. Id. at 1069-70. 

 Big Crow is different from our situation because the scope of Rattling 

Leaf’s employment with the tribe expressly included “carrying out” both 638 

contracts, the Natural Resources Department contract that contemplated law 

enforcement duties, as well as the specific 638 contract for law enforcement 

services generally. The overlapping duties and responsibilities of those two 

contracts, coupled with the fact that Rattling Leaf was employed to “carry out” law 

enforcement responsibilities covered by both contracts regardless of which contract 

paid his salary, makes Big Crow inapposite. In our case, Martine was not employed 

to “carry out” any 638 contract, let alone employed to “carry out” the NCFS 

Program’s contract for social services. Moreover, the legal services she actually 

provided were not contemplated in any 638 contract. 

38 

 

Case: 14-12007     Date Filed: 09/08/2014     Page: 48 of 62 



On the other hand, although not directly on all fours, support for the 

government’s  position can be gleaned from the holdings in at least two decisions 

within the Ninth Circuit. For instance, in Shirk v. United States, No. 09-cv-01786, 

2010 WL 3419757 (D. Ariz. Aug. 27, 2010), appeal pending, No. 10-17443 (9th 

Cir. argued June 12, 2014), the district court rejected plaintiffs’ argument that two 

tribal police officers should be deemed employees of the BIA for purposes of 

FTCA coverage, holding that the officers were not “carrying out” the tribe’s 638 

contract with the BIA when they tried to make contact with an erratic motorist 

outside of Indian country, because the 638 contract only contemplated enforcing 

federal or tribal law on the Reservation. In so doing, the district court held that 

“tribal employees are deemed federal employees for purposes of the FTCA to the 

extent they act within the scope of their employment, as defined by an ISDEAA 

contract.” 2010 WL at *5 (emphasis added) (citing Snyder v. Navajo Nation, 382 

F.3d 892, 896-97 (9th Cir.2004)). In Snyder, the Ninth Circuit recognized that a 

tribe’s 638 contract with the BIA to provide law enforcement on the Navajo 

Reservation did not mean that the tribal contractor’s employees were employees of 

the BIA “for all purposes.” Id. at 897. 

It appears that the Section 314 FTCA coverage issue has only arisen once in 

this Circuit, in a non-precedential disposition. See Seneca v. United South & 
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Eastern Tribes, 318 Fed. Appx. 741 (11th Cir. 2008). There, the plaintiff alleged 

that the defendants had defamed him by reporting his inappropriate attempts to 

influence their testimony before the Department of Health and Human Services 

about the health-programming needs of the tribal community. The self-

determination contract required the tribal group to “facilitate meaningful 

consultation between [HHS] and tribes.” The district court found that the 

defendants’ testimony regarding the health-programming needs of the tribal 

community improved HHS’s understanding of that issue, and the information-

gathering and budget formulation about which the plaintiff had contacted the 

defendants fell under the “administrative functions” necessary to carry out the self-

determination contract that had been delegated to the tribal group. The district 

court found that the tribal group’s employees had been acting within the scope of 

the group’s self-determination contract when they committed the alleged torts. 

On appeal, plaintiff challenged whether the 638 contract entered into 

between HHS and the tribe was valid and whether the district court had clearly 

erred by finding that the tribal employees had acted within the scope of their 

employment as defined by the 638 contract. 318 Fed. Appx. at 745-46. There was 

no dispute as to whether the scope of the employees’ responsibilities included 

“carrying out” the contract. The issue concerned whether the employees’ specific 
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actions were contemplated by the contractual terms. This Court concluded that the 

district court had not clearly erred in finding the contract valid and the employees’ 

actions within the scope of the contract’s terms. Id. 

The district court here read Seneca as providing “tacit[]” approval for it to 

liberally construe “what counts as performing work under the [NCFS] contract.” 

See Doc. 110 at 22 (App. 256). On the contrary, if anything, Seneca suggests that 

because the services Martine provided were legal services not contemplated by the 

terms of any 638 contract, it was error to conclude that she was “carrying out” a 

638 contract on the day in question. 

C. Martine Was Not Performing The Same Work That The NCFS 
Employees Performed Under The Social Services Contract Because 

 An Attorney Does Not Perform The Same Work As A Social Worker 
 Or Case Worker. 

In the district court, plaintiffs argued that Martine should be deemed an 

employee of the BIA because she was performing work under the social services 

contract. But as the United States pointed out, Martine was not performing the 

same work as the NCFS Program’s employees. The district court, stating that the 

government’s argument “ultimately misses the mark,” concluded simply that 

nothing in the case law, the ISDA, nor in the 638 contract precluded a tribal 

attorney from doing work under a self-determination contract for social services.  

Doc. 110 at 31-32 (App. 265-66). It is the district court’s reasoning, however, that 
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misses the mark. It is not sufficient to simply ask whether a tribal attorney was 

precluded from performing work under a social services contract; the relevant 

inquiry for our purposes is whether the 638 contract at issue provided for the 

performance of legal services by a tribal attorney. As we have discussed above, it 

did not. In any event, as we now show, Navajo Nation DOJ attorneys who 

represent the Navajo Nation or tribal members in judicial proceedings are 

performing different functions than the social workers and case workers who 

perform social services. 

The BIA contracted with the Tribe to “[p]rovide case management services 

to eligible Navajo children and families.” Doc. 104-6 at 3 (App. 203) (Scope of 

Work No. 4). Under the BIA regulations governing social services programs 

funded by the BIA, “[c]ase management” includes “the activity of a social services 

worker in assessing client and family problem(s), case planning, coordinating and 

linking services for clients, monitoring service provisions and client progress, 

advocacy, tracking and evaluating services provided, such as evaluation of child’s 

treatment being concurrent with parent’s and provisions of aftercare service.” 25 

C.F.R. § 20.100 (emphasis added). Again, the key personnel who would be needed 

to accomplish the ICWA contract objectives or deliver the program’s social 

services included a principal social worker, senior social worker, social worker, 
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case worker, administrative assistant, and office specialist. Doc. 105-1 at 4 (App. 

231); see also Doc. 104-1 at 6 (App. 156-57) (Price Decl. ¶ 12). Further, the 

staffing plan included position descriptions for each of the key personnel, setting 

forth the qualifications, training, experience and skills relevant to the services to be 

provided and their responsibilities. These are the positions the BIA and the Tribe 

negotiated for, consistent with the services the BIA would itself have provided, and 

to which the congressional waiver of sovereign immunity was intended to apply. 

Working in her capacity as a lawyer, Martine was not performing the same work 

that the social service workers, i.e., social workers and case workers, performed 

under the 638 contract. 

The contract objectives plainly required the delivery of certain social 

services to Navajo children and families. Martine testified in her deposition that 

the NCFS Program was her client. Doc. 47-1 at 16 (App. 77) (Martine Dep. at 

61:17-19). Martine also testified that other than assisting and guiding the contract 

attorney to present the legal position of her client, the NCFS Program, at the 

adoption hearing and attending the hearing, she had no other purpose in 

Jacksonville. Doc. 47-1 at 17 (App. 78) (Martine Dep. at 63:13-20). Further, 

Martine testified that as the legal representative of NCFS, she assisted her client by 

finding a contract attorney in Jacksonville and assisted the contract attorney in 
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understanding the complexities of the ICWA. Doc. 47-1 at 18 (App. 79) (Martine 

Dep. at 66:2-23). Additionally, Martine testified that she was responsible for child 

custody cases outside of the Navajo Nation Reservation, and, to the extent such 

cases occurred in any state court, she was responsible for either actually providing 

legal representation in jurisdictions where she could, or locating a contract 

attorney, as she did in the instant case. Doc. 47-1 at 21 (App. 82) (Martine Dep. at. 

79:3-17).  

By contrast, a social worker performs distinct functions when it comes to 

carrying out the substantive functions of a 638 contract for social services. For 

example, in an adoption case, a social worker would determine the best placement 

for the Navajo child, based upon all available options for placement. On the other 

hand, the attorney for NCFS, working within the constraints of the judicial system, 

would determine the best legal strategy for achieving the social worker’s 

placement determination. Hence, while the two professionals may seek to achieve 

the same goals, they do not perform the same functions in achieving those goals. 

Importantly, here, as the government argued below (Tr. 37, Mot. Hr’g, 

10/10/12), and as Martine’s own testimony makes clear, Martine was working as a 

lawyer to represent the interests of her client, the Tribe. The 638 contract, however, 

provided that NCFS would request coordination of legal services on behalf of 
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Navajo children and families. Doc. 104-6 at 3 (App. 203) (Scope of Work No. 5). 

The BIA would not have paid for a federal government lawyer to represent the 

Tribe’s interests; rather, the BIA pays for lawyers to represent the interests of 

Navajo children and families.  See 25 U.S.C. § 1931(a) (Indian children and family 

services programs may include “guidance, legal representation, and advice to 

Indian families” involved in child custody proceedings) (emphasis added). Further, 

although under certain circumstances the BIA will pay the expenses of appointed 

counsel for indigent Indian families involved in state court child custody 

proceedings, 25 C.F.R. § 23.13(a)-(f), “[p]ayment for appointed counsel does not 

extend to Indian tribes involved in state court child custody proceedings . . . .” Id.  

§ 23.13(h); see also 25 C.F.R. § 23.22(a)(6) (child and family social services 

programs funded by grants awarded by the BIA may include legal representation 

and advice to Indian families involved in tribal, state, or Federal child custody 

proceedings.”) (emphasis added).   

D. The District Court’s Ruling Impermissibly Expands The Government’s 
Waiver Of Sovereign Immunity Beyond What Congress Intended. 

As demonstrated above, a plain reading of Section 314 requires that a tribal 

contractor’s employee must be carrying out an identifiable contract function in 

order to qualify as an employee of the BIA for purposes of FTCA coverage.  This 

is so, we explained, because by directing the Secretaries of the Interior and Health 
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and Human Services to contract with tribes, Congress intended to foster Indian 

self-determination by permitting tribal contractors to step into the federal 

government’s shoes when it comes to conducting certain functions, services and 

activities for their own members. The legislative history of the ISDA FTCA 

coverage provision further supports our construction.  See Am. Bankers Ins. Group 

v. United States, 408 F.3d 1328, 1333 (11th Cir. 2005) (“Though resort to 

legislative history is unnecessary, as we conclude the statute is unambiguous, we 

note the legislative history supports our conclusions.”); Harry v. Marchant, 291 

F.3d 767, 772 (11th Cir. 2002) (Notwithstanding the plain meaning rule, “judges 

sometimes have not resisted the temptation to set out and discuss the legislative 

history. . . .We likewise succumb.”) (citation and internal quotation marks 

omitted). 

In enacting the 1990 amendment which added Section 314 to the ISDA, 

Congress did not intend to increase the federal government’s exposure under the 

FTCA. Although there is scant legislative history of the 1990 amendment itself, the 

history of the series of amendments preceding Section 314’s adoption “casts 

further light on Congress’ intended meaning.” See Bailey v. United States, 516 

U.S. 137, 147, 116 S. Ct. 501, 507, 163 L. Ed. 2d 472 (1995) (reviewing 

amendment history to interpret statutory language).  The 1990 amendment grew 
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out of the crisis faced by tribal contractors in meeting the high costs of liability 

insurance, particularly medical malpractice insurance, in carrying out 638 contracts 

with the Department of Health and Human Services. See S. Rep. No. 100-274 at 9, 

26 (1987). Congress addressed this problem, first, by amending the ISDA in 1987 

to provide that for personal injury claims arising from the performance of medical 

functions under 638 contracts, tribal contractors would be deemed part of the 

Public Health Service in the Department of Health and Human Services, such that 

the FTCA would apply to that class of claims. Act of Dec. 22, 1987, Pub. L. No. 

100-202, 101 Stat. 1329, 1329-246 (1987) (codified as amended at 25 U.S.C. § 

450f(d)). The legislative history explains that the amendment was “not intended to 

expand the liability of the Federal Government,” rather, the amendment was 

intended only to “maintain such exposure at the same level that was associated 

with the operation of direct health care programs by the Federal government prior 

to the enactment of the Indian Self-Determination Act.” S. Rep. No. 100-274 at 28 

(1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2646-2647 (emphasis added).  

Congress next addressed the cost of insurance concern in 1988 by providing 

that the federal government would be responsible for obtaining liability insurance 

for tribal organizations carrying out 638 contracts. See Indian Self–Determination 

and Education Assistance Act Amendments of 1988, Pub. L. No. 100-472, § 
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201(c)(1), 102 Stat. 2285, 2289 (1988) (codified at 25 U.S.C. § 450f(c)(1)). In 

1989 and 1990, Congress enacted, and then reenacted on a permanent basis, the 

provision at issue here, providing that “an Indian tribe, tribal organization, or 

Indian contractor is deemed . . . to be part of the [BIA] . . .while carrying out any 

such [ISDA] contract or agreement and its employees are deemed employees of the 

[BIA] while acting within the scope of their employment in carrying out the 

contract or agreement.” Department of the Interior and Related Agencies 

Appropriations Act, 1990, Pub. L. No. 101-121, § 315, 103 Stat. 701, 744 (1989); 

Department of the Interior and Related Agencies Appropriations Act, 1991, Pub. L. 

No. 101-512, Tit. III, § 314, 104 Stat. 1915, 1959-60 (1990). 

Under the district court’s interpretation of the statute, all tribal employees 

who may perform functions “relating to” or “in furtherance of” a 638 contract 

would qualify as federal employees for purposes of the FTCA – a reading that is at 

odds with the plain text of the statute and contrary to the congressional intent. The 

district court’s broad interpretation of the statute cannot be correct because it 

impermissibly expands the government’s waiver of sovereign immunity beyond 

what the statute permits.  See Suarez, 22 F.3d at 1066 (rejecting construction of the 

FTCA that was “contrary to the express statutory prerequisite . . . and [because] 

there [was] no indication the Congress intended to waive its sovereign immunity 
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under conditions other than those expressly provided in the FTCA”). The district 

court’s holding that Martine qualified as a federal employee must therefore be 

reversed. 

 In summary, because Martine was not an employee of the federal 

government within the meaning of the FTCA when she allegedly committed the  

tortious acts in this case, there is no federal jurisdiction. Accordingly, the district 

court erred in refusing to dismiss plaintiffs’ lawsuit.  
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CONCLUSION 

For the foregoing reasons, the district court’s judgment should be reversed. 
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