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 Introduction 

This cross-motion for partial summary judgment presents no disputed material 

facts, only a disagreement on the proper legal interpretation of those facts.  The 

Government concedes that Plaintiff, the Quapaw Tribe of Oklahoma (the O-Gah-Pah), is 

the same Tribe to which the 1954 ICC judgment was awarded and concedes that this Tribe 

has been federally recognized since before 1959.2  Likewise, the Government concedes 

that every distributee of the ICC judgment funds was a lineal descendant of the original 

1890 Quapaw tribal roll—and thus a member of the Quapaw Tribe.3  

The disagreement arises as to the proper interpretation of the 1961 Restoration 

Act.4  The Government’s argument that a subgroup of the Tribe—heirs and legatees of 

Indians on the 1890 roll—might have been entitled to distributions of the ICC judgment in 

the event a distributee died after 1959 but prior to the distribution misses the point that 

every distributee was nevertheless a member of the Quapaw Tribe.  And since the 1961 

Restoration Act provides that any undistributed share “of an individual member of an 

Indian tribe or group in a per capita or other distribution . . .  shall be restored to tribal 

ownership,”5 every tribal member’s share that was not distributed must be restored to the 

Quapaw Tribe.  

In addition, the Government’s argument—that the Tribe’s motion to recover at 

2 See Def.’s Resp. at 5 (“[T]he Docket 14 judgment was binding upon, and in favor of, the 
Quapaw Tribe of Oklahoma . . . .”); Def.’s Mot. at 1–2 (recognizing that the Quapaw Tribe 
was federally recognized in 1959); Def.’s Resp. at 7 (same). 
3 Def.’s Mot. at 3 (“Congress directed that the judgment award accounts for ICC Docket 
No. 14 be distributed to those persons identified on the 1890 roll and their lineal 
descendants . . . .”) (proposed undisputed fact no. 9). 
4 An Act to provide for the restoration to Indian tribes of unclaimed per capita and other 
individual payments of tribal trust funds, Pub. L. No. 87-283, 75 Stat. 584 (1961) (codified 
at 25 U.S.C. § 164) (“1961 Restoration Act”). 
5 25 U.S.C. § 164. 
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least 25% of the ICC judgment plus interest rests on no evidence—is plainly incorrect.  

The Quapaw Analysis—based on the Quapaw Information Systems, Inc. (QIS) team’s 

three-year review of thousands of documents and records, after which the team reached the 

reasoned conclusion that no records support the distribution of all the ICC judgment—is 

evidence.6  That the Government has now come forward with records that some of the 

distributions to minors were transferred to their Indian Individual Money (IIM) accounts 

does not defeat the conclusion that at least 25% of the ICC judgment was never distributed.  

In addition, the Tribe has moved to strike these documents because they were not produced 

in response to specific discovery requests (which the Government refused to comply with) 

or in initial disclosures.  The Government also refused to give any documents regarding the 

ICC judgment to the QIS team during the three-year period during the completion of the 

Quapaw Analysis.    

For all of these reasons, the Tribe asks this Court to grant its cross-motion for 

partial summary judgment.  The Tribe further replies as follows. 

1. The 1961 Restoration Act requires the Government to restore to the Tribe any 
tribal member’s share that could not be distributed 

Nothing in the Restoration Act supports the Government’s arguments for why it 

believes the Restoration Act does not require the Government to restore to the Quapaw 

Tribe any undistributed ICC judgment funds.  In the Government’s opening brief it argued 

that the Restoration Act does not apply because the per capita distribution plan Congress 

approved excluded adoptees (tribal members who lacked a blood tie to Quapaw ancestors).  

In fact, the 1959 Distribution Act only approved distributions to blood members of the 

6 The Quapaw Information Systems, Inc. (QIS) team was a not-for-profit entity tasked by 
the U.S. Department of the Interior “to conduct an analysis of historical federal 
management of the Tribe’s tribal trust accounts,” which resulted in the Quapaw Analysis.  
Quapaw Analysis at 1 (Doc. 14). 
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Quapaw Tribe, as reflected on the 1890 membership roll.7  In its Response brief the 

Government took a different tact, this time arguing that the Act does not apply because the 

distribution plan might have included a non-Quapaw heir or legatee of a Quapaw member 

who died after July 17, 1959.  But in fact, all distributees were lineal blood descendants 

and members of the Tribe as required by the Distribution Act and the Government has no 

evidence that the “heir or legatee” provision of the Act was ever triggered.8  

Neither of the Government’s arguments can be squared with the language of the 

Restoration Act itself.  The 1961 Restoration Act plainly states that any undistributed share 

of an individual member of an Indian tribe in a per capita distribution shall be restored to 

tribal ownership: 

[T]he share of an individual member of an Indian tribe or group in a per 
capita or other distribution . . . of Indian tribal or group funds held in trust 
by the United States . . . and any interest earned on such share . . . shall be 
restored to tribal ownership if for any reason such share cannot be paid to 
the individual entitled thereto and remains unclaimed for a period of six 
years.9 

The Restoration Act thus requires restoration to tribal ownership of the 

undistributed share of any member of the Tribe—regardless of what per capita plan 

Congress adopts.  The Restoration Act recognizes that the funds Congress appropriated to 

pay the Tribe’s Indian Claims Commission Judgment are tribal funds, not Government 

funds, until they are distributed to the individual tribal members.  The Federal Circuit so 

held in LeBeau v. United States, that these funds remain tribal property (subject to further 

7 An Act to authorize a per capita distribution of funds arising from a judgment in favor of 
the Quapaw Tribe, Pub. L. No. 86-97, 73 Stat. 221 (1959) (codified at 25 U.S.C. §§ 911– 
14) (“1959 Distribution Act”). 
8 See 25 U.S.C. § 911 (requiring distributions to all persons on the 1890 roll or the 
descendants of such persons, “who are living on July 17, 1959”); id. § 912 (requiring 
payment to a distributee or the distributee’s heirs or legatees). 
9 25 U.S.C. § 164. 
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Congressional redistribution) until they are actually paid out to the individual members: 

The lineal descendants’ right to their per capita share of the Judgment Fund 
was always subject to modification by Congress until distribution of their 
share occurred, which would vest the lineal descendants’ rights in the 
Judgment Fund.  Since no action occurred that had the effect of vesting the 
lineal descendants’ share of the Judgment Fund as set forth in the 1972 
Distribution Act, the lineal descendants are not entitled to recover damages 
for a reduction in their share of the Judgment Fund.10 

In a due process case that upheld Congress’s distribution program for a similar 

judgment fund, which distributed tribal rather than individually owned property, the 

Supreme Court further stated:  

[F]or the funds were appropriated to pay an award redressing the breach of 
a treaty with a tribal entity, the Delaware Nation.  It was that tribal entity, 
represented jointly in the suit before the Indian Claims Commission by the 
appellants Cherokee Delawares and Absentee Delawares, that suffered from 
the United States’ breach, and both the Commission award and the 
appropriation by Congress were the means of compensating that tribal 
entity for the wrong done to it.  Indeed, the Indian Claims Commission is 
not empowered to hear individuals’ claims, but may only adjudicate claims 
held by an “Indian tribe, band, or other identifiable group.”11  

That the United States, through Congress, has the power to direct how the ICC 

judgment funds should be distributed does not negate that the funds are tribal property, up 

to and until the funds are distributed to the individual tribal member: “As tribal property, 

the appropriated funds were subject to the exercise by Congress of its traditional broad 

authority over the management and distribution of lands and property held by recognized 

tribes, an authority ‘drawn both explicitly and implicitly from the Constitution.’”12   

Here, the funds in Treasury Department Accounts 14x7156 and 14x7656 were 

property of the Quapaw Tribe from the date of deposit until paid out to the 1,144 

individuals certified by the Secretary as lineal descendants of the original tribal members 

10 LeBeau v. United States, 474 F.3d 1334, 1343 (Fed. Cir. 2007). 
11 Del. Tribal Bus. Comm. v. Weeks, 430 U.S. 73, 85 (1977) (quoting 25 U.S.C. § 70a). 
12 Id. (quoting Morton v. Mancari, 417 U.S. 535, 551–52 (1974)). 
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listed on the 1890 roll, and the share of any tribal member that could not be distributed for 

any reason should, in the words of the Restoration Act, “be restored to tribal ownership.”13  

The Government erroneously argues that it owes no trust duty to the Tribe for any 

undistributed judgment funds.  But as the Federal Circuit held in LeBeau, the Government 

owes a trust duty to the tribe for tribal monies once they are appropriated until they are 

distributed: “The terms of the 1972 Distribution Act created a trust responsibility because 

the United States retained control over tribal monies while the Tribes were preparing their 

rolls subject to the Secretary’s approval, and while the Secretary was preparing the roll of 

lineal descendants.”14  Similarly, the terms of the 1959 Distribution Act in this case created 

a trust responsibility because the Government retained control over tribal monies prior to 

any distribution.  That trust obligation was not terminated for monies either undistributed 

or unclaimed; rather the Government had an ongoing trust obligation, pursuant to the 1961 

Restoration Act, to return remaining distribution funds to the Tribe.  

2. All 1,144 distributees were members of the Quapaw Tribe by birth  

The Government erroneously argues that the Tribe should not recover any of the 

undistributed ICC judgment funds because some of the distributees were not members of 

the Tribe.  But there is no evidence to support that contention.  Indeed, the Quapaw 

Analysis itself recognizes that it was the ancestors of the current Quapaw Tribe who were 

removed under the 1833 Treaty: 

The Quapaw Analysis is dedicated to all of our ancestors who received the 
lands and assets that have been the subject of this Project.  Our people were 
removed to this land under a treaty with the United States in 1833, and they 
were promised these lands as a homeland forever. . . .  We hope that our 
ancestors, including the original allottees, are looking down on us and on 
this Project, and we hope they are smiling at our efforts to try to achieve 

13 25 U.S.C. § 164. 
14 See LeBeau, 474 F.3d at 1341 n.5. 
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justice with respect to these lands, and our efforts to try to improve the 
management of them, so that these lands will truly remain a homeland for 
our future generations.15 

The distribution plan enacted by Congress required that each per capita distributee 

prove that he or she was a lineal descendant of an original member of the Quapaw Tribe—

and thus was a member of the Tribe by birth.  As the Senate committee report explained, 

these lineal descendants of the Quapaw tribal ancestors, who had relinquished their land to 

the United States for an inadequate sum, were unwilling to share the trust fund with those 

who had been adopted into the Tribe (e.g., non-Indian and non-Quapaw spouses):  

“Descendants of the Quapaw Indians who were Quapaws by birth are unwilling to 

recognize any right to share in the Judgment on the part of the adopted Quapaws.”16 

The Quapaw Tribal Council, which supported approval of the Distribution Act, also 

passed a Resolution confirming its commitment that only blood members of the Quapaw 

Tribe should be eligible to receive any ICC judgment funds:  

It is the confirmed and unanimous opinion of the members of the tribal 
council that only the blood members of the tribe as designated in the 
Resolution, have a moral and legal right to participate and receive the 
judgment monies.17 

After the Distribution Act was passed, a lawyer from the Solicitor’s Office at the 

U.S. Department of Interior testified in a House subcommittee hearing that the distribution 

program would be based on a newly created Quapaw tribal membership roll: “Before per 

capita distribution can be authorized, a firm membership roll must be prepared and certain 

15 Quapaw Analysis at iii (Doc. 14). 
16 S. REP. NO. 85-335, at 1–2 (1959) (Pl.’s Cross-Mot. Ex. 11). 
17 Letter from Chairman Walter King, Jr. to Hon. Glen L. Emmons, Comm’r of Indian 
Affairs at 1–2 (Dec. 16, 1954) (Pl.’s Cross-Mot. Ex. 6). 
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procedural refinements arrived at.”18   

Agreeing with the Secretary, the House subcommittee explained that the 

distribution plan required the Secretary to prepare an up-to-date Quapaw tribal roll:   

Before the per capita distribution may be made, however, it is necessary to 
have an up-to-date tribal roll prepared.  This roll will be prepared under the 
direction and with the approval of the Secretary of the Interior.19  

The 1959 Distribution Act passed by Congress directed the Secretary to prepare 

that up-to-date membership roll of Quapaw tribal members who were lineal descendants of 

the blood members of the Quapaw Tribe listed on the 1890 tribal roll (that is, excluding 

adoptees): 

The Secretary of the Interior is authorized and directed to prepare a roll of 
the persons whose names appear on the Quapaw membership roll forwarded 
under date of January 4, 1890, and whose membership in the tribe was 
based upon Quapaw blood rather than solely upon adoption, and the 
descendants of such persons, who are living on July 17, 1959. 

. . . 

The Secretary shall distribute on a pro rata basis to the persons whose 
names appear on the roll prepared pursuant to section 911 of this title, or 
their heirs or legatees, the balance of the funds on deposit in the Treasury of 
the United States to the credit of the Quapaw Indians that were appropriated 
by the Act of August 26, 1954 (68 Stat. 801), in satisfaction of a judgment 
against the United States that was obtained by the tribe in the Indian Claims 
Commission on May 7, 1954, and accrued interest thereon.20  

The membership roll the Secretary prepared in 1959 listed only members of the 

Tribe by birth who were lineal descendants—and excluded members of the Tribe who 

were not.21  And contrary to the Government’s suggestion in its Response, that list of 1,144 

distributee names did not contain the name of anyone who was not a member of the 

18 Hearing on H.R. 7053 Before the H. Subcomm. on Indian Affairs (June 15, 1959) (Pl.’s 
Cross-Mot. Ex. 12 at 16). 
19 H.R. REP. NO. 86-593 at 1–2 (1959) (Pl.’s Cross-Mot. Ex. 13). 
20 25 U.S.C. §§ 911–12. 
21 Id. § 911. 
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Quapaw Tribe.  And as the Government now concedes, today membership in the Quapaw 

Tribe requires that one be a lineal descendant of someone listed on the Quapaw tribal 

membership roll prepared by the Secretary in 1959:  

The membership of the Quapaw Tribe of Oklahoma shall consist of all 
Quapaws by blood living on July 17, 1977, provided: 

(a) Their name appears on the Payment Roll for the Distribution of 
Quapaw Judgment Funds prepared pursuant to the Act of July 17, 
1959 (73 Stat. 221) and their descendants. 

(b) Those individuals who did not appear on the 1959 Payment Roll for 
Distribution of Quapaw Judgement [sic] Funds; but who can trace 
their ancestry to the Quapaw Membership Roll of February 8, 1890; 
including the descendants of those appearing on the 1959 Payment 
Roll. . . .22 

3. The Government has not identified a single heir or legatee to which ICC 
judgment funds were distributed  

The Government’s erroneous assertion that “the Distribution Act called for the 

distribution of the judgment award accounts to a different group: the heirs and legatees of 

Individual Indians on an 1890 roll”23 and that these distributees were “a group of Indians 

(and potentially non-Indian heirs or legatees) that was different than the Quapaw Tribe of 

Oklahoma”24 is an argument made up out of whole cloth.  As just discussed, the 

Distribution Act required that the Secretary distribute the share to the named enrollee 

member of the Tribe.25  And if that distributee had died, to the enrollee’s heirs or legatees:   

[T]he Secretary shall distribute a share payable to a living enrollee directly 
to such enrollee, and the Secretary shall distribute a share payable to a 
deceased enrollee directly to his next of kin or legatees as determined by the 
laws of the place of domicile of the decedent, upon proof of death and 
inheritance satisfactory to the Secretary, whose findings upon such proof 

22 Quapaw Tribe Membership Ordinance (July 17, 1977, as amended July 16, 1978) (Pl.’s 
Cross-Mot. Ex. 18). 
23 Gov’t Resp. at 7. 
24 Id. at 8. 
25 25 U.S.C. § 911. 
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shall be final and conclusive.26  

The Government did not identify a single distributee, however, who died after the 

enrollment date established by the Distribution Act (July 17, 1959), nor has it identified a 

single heir or legatee to which ICC judgment funds were distributed, making its discussion 

of heirs and legatees superfluous.27  But even if the Government had identified a 

distributee whose per capita share could not be distributed to heirs or legatees (because 

there were none), his or her share, being undistributable, would be restored to the Tribe 

under the 1961 Restoration Act—and not become the property of the United States 

Government.  In short, this argument too is patently without merit. 

4. The Government should not be entitled to a presumption of regularity 

The Government asserts a presumption of regularity concerning the Department of 

the Treasury’s accounting records.28  The Government cites no tribal trust case holding that 

this presumption applies in this context. 29  However, numerous cases and Government 

reports have concluded that the Government’s actions with regard to tribal trust accounts 

were anything but regular and proper. 30 In Yankton Sioux Tribe v. United States,31 the 

26 25 U.S.C. § 913. 
27 See id. §§ 911, 912 
28 Def.’s Resp. at 15.   
29 See id. (quoting Miley v. Principi, 366 F.3d 1343, 1347 (Fed. Cir. 2004)). 
30 See, e.g., Confederated Tribes of Warm Springs Reservation v. United States, 248 F.3d 
1365, 1373 (Fed. Cir. 2001) (describing how “the accounting procedures followed by the 
BIA during [a timber] sale [on tribal lands] were seriously flawed”); Osage Tribe of 
Indians of Okla. v. United States, 72 Fed. Cl. 629, 670 (2006) (“The Osage Tribe is entitled 
to damages reasonably estimated based on existing information. Especially where, as here, 
proper trust records are missing, doubts about calculations should be ‘resolved against [the 
trustee].’” (quoting Confederated Warm Springs Reservation, 248 F.3d at 1373)); Yankton 
Sioux Tribe v. United States, 224 Ct. Cl. 62, 80 (1980) (“Plaintiff presented substantial 
evidence that as a result of inefficiency, favoritism, and fraud practiced by defendant's 
agents in the administration of the allotment process, the Yankton Sioux Tribe lost control 
over a great deal of land which was listed as approved Yankton allotments in the official 
allotment schedules.”). 
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Court of Claims held that evidence of improper allotments—namely, “inefficiency, 

favoritism, and fraud practiced by defendant’s agents”— rebutted the presumption of 

regularity that attached to official allotment schedules that purported to show that all of the 

Yankton Sioux Reservation was allotted.32  Here, too, the Quapaw Analysis shows 

repeated instances of agency inefficiency and mismanagement by the Government’s 

officials more than sufficient to overcome any presumption of regularity in this case. 

The House of Representatives published a report in 1992 titled Misplaced Trust: 

The Bureau of Indian Affairs’ Mismanagement of the Indian Trust Fund, discussing the 

significant and habitual problems in BIA’s accounting for trust fund monies and its failure 

to properly discharge its fiduciary responsibilities:  

Scores of reports over the years by the Interior Department’s inspector 
general, the U.S. General Accounting Office, the Office of Management and 
Budget, and others have documented significant, habitual problems in 
BIA’s ability to fully and accurately account for trust fund moneys, to 
properly discharge its fiduciary responsibilities, and to prudently manage 
the trust funds. 

During the subcommittee’s four oversight hearings on this subject, 
subcommittee members expressed serious concern over the Bureau’s 
inexcusable slowness in resolving the persistent management deficiencies 
that have plagued the trust fund program.  Now, over 2 years after the 
subcommittee's first oversight hearing, our continuing review suggests that 
only marginal progress has been made by the Bureau of Indian Affairs in 
recognizing and correcting these problems.33 

In this case, the Government was either unwilling or unable to provide complete 

records to the QIS team, who concluded that “the critical trust documents not provided to 

the Project Team, never existed.”34  Yet the Government now submits that its payment of 

the ICC judgment funds is entitled to a presumption of regularity, in complete disregard of 

31 Yankton Sioux Tribe, 224 Ct. Cl. at 80 (1980). 
32 Id. 
33 H.R. REP. NO. 102-499, at 2 (1992). 
34 Quapaw Analysis at 30 (Doc. 14). 
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a century’s worth of evidence suggesting quite the opposite: that the presumption should 

be that the Government has mismanaged all tribal trust accounts.35 

5. The Tribe’s cross-motion is supported by ample evidence that the Government 
breached its duty of trust as to the judgment funds in the Tribe’s trust 
accounts 

The Government’s erroneous assertion that the Tribe’s cross-motion is supported 

by no evidence ignores: 

• The evidence provided by the Quapaw Analysis itself, a multi-million-
dollar, multi-year review of BIA records that concluded that an estimated 
25% of these funds could not be distributed but were not restored to the 
Tribe, and to which the Government never objected nor commented on in 
either the draft or final report.36 

• Treasury Department records that show a total $1,037,758.93 withdrawn 
from two Quapaw tribal trust accounts,37 but (according to the 
Government’s Exhibit 7) only $79,200 going into distributees’ accounts. 

• The Government’s refusal to produce records of withdrawals from these 
two accounts, raising the inference that those records prove that not all of 
the trust funds were distributed. 

• The Government’s own motion for summary judgment claiming it was 
entitled to retain all undistributed judgment monies, which would be 
frivolous unless there were undistributed funds. 

A. The Quapaw Analysis is evidence that about 25% of the judgment 
funds were not distributed  

The Quapaw Analysis report on the QIS team’s review of hundreds of thousands of 

government records states that at least 25% of the ICC judgment funds went unclaimed but 

were not returned to the Tribe by the Government: 

35 See Cobell v. Norton, 240 F.3d 1081, 1109 (D.C. Cir. 2001) (describing the “magnitude 
of government malfeasance” and “history of destruction of documents and loss of 
information necessary to conduct an historical accounting” with regard to tribal trust 
accounts). 
36 Quapaw Analysis at 103 (Doc. 14). 
37 U.S. Treasury Combined Statements Fiscal Years 1960–63 (Pl.’s Cross-Mot. Ex. 9); 
Pl.’s Cross-Mot. at 10 tbl.1. 
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As of July 16, 1962, the total balance of funds to be distributed was 
$1,029,599.88 (Page 1).  Eleven hundred and forty-four members of record 
were identified as eligible to receive a per capita distribution of $900.  The 
Project Team has found no documentation that all of these funds were 
distributed and estimates that 25% of the funds were never distributed.  
Funds not distributed to individual tribal members were to be transferred 
directly to the Tribe, and there is no record that this happened.38   

This conclusion is substantive evidence of what the Government’s records show, and is not 

now subject to collateral attack by the Government.   

As this Court stated in Osage Tribe of Indians of Oklahoma v. United States: 

[B]ecause it is undisputed that the government failed to keep complete trust 
records for the Osage Tribe, the court finds that it now would be improper 
to require plaintiff to resolve all possible doubts about the facts the trustee 
failed to collect and maintain in the form of trust records in order to succeed 
in its motion for summary judgment.39 

In Osage Tribe, the parties had to rely on data generated for the Arthur Andersen Trust 

Fund Reconciliation Project;40 here, the parties have data generated for the Arthur 

Andersen Project as well as data generated for the Quapaw Analysis.   

The Quapaw Analysis resulted from a settlement of the Quapaw Tribe’s suit in 

district court demanding an accounting of tribal funds held in trust by the Government.41  

The settlement agreement “waive[s] any rights [the Tribe] has to obtain from the United 

States an accounting”42 and further provided that the Quapaw Analysis would be deemed 

an accounting of the Tribal Trust Fund Accounts (TTFAs): 

[A]s of the date the Tribe receives a copy of the Quapaw Analysis, the Tribe 
shall be deemed to have been ‘furnished with an accounting of [the Tribe’s 
TTFA’s and any of its other trust assets] from which the [Tribe] can 
determine whether there has been a loss’ within the meaning of Pub. L. No. 

38 Quapaw Analysis at 103 (Doc. 14). 
39 Osage Tribe of Indians of Okla. v. United States, 93 Fed. Cl. 1, 8 (2010). 
40 Id. at 26. 
41 Settlement Agreement between the Quapaw Tribe of Oklahoma (O-Gah-Pah) and the 
United States Department of Interior (July 22, 2004) (attached as Ex. 28). 
42 Id. art. 1 ¶ 4. 
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108-7 (2003) . . . . 43 

To prepare the Quapaw Analysis, the Government contracted with QIS.  That 

contract, which was incorporated and attached to the settlement agreement, defined the 

Quapaw Analysis as: 

The Contractor’s written report, prepared in consultation with the Tribe, 
that:  (i) includes a limited financial analysis of Interior’s management of 
the Tribe’s Tribal Trust Fund accounts . . . .  Any noted inconsistencies will 
be identified, described, and documented in the Quapaw Analysis.44 

In accordance with the contract, the Government approved the methodology—both 

the document collection plan and the analysis criteria—used in the Quapaw Analysis.45  

The contract required the Government’s cooperation to produce the documents imaged and 

analyzed.46  And drafters of the Quapaw Analysis had to meet Government standards.47   

The Government reviewed and approved both the draft and final Quapaw 

Analysis.48  The Office of Historical Trust Accounting reviewed and provided comments 

on QIS’s preliminary factual findings report and QIS’s draft Quapaw Analysis.49  A 

November 19, 2010 letter to the Tribe’s counsel confirms that the Government accepted 

the final Quapaw Analysis: “OHTA deem[ed] the Quapaw Analysis an acceptable final 

43 Ex. 28, Settlement Agreement between the Quapaw Tribe of Oklahoma (O-Gah-Pah) 
and the United States Department of Interior at art. 1 ¶ 4 (July 22, 2004). 
44 Contract § C.1(d)(7) (attached as Ex. 29). 
45 See, e.g., id. § C.1(h)(2)(b) (“Phase II of the Contract is conditioned upon OHTA 
approval of the Document Collection Plan.”). 
46 See, e.g., id. § C.1(g)(3)(e) (detailing Interior’s privilege review and oversight by OHTA 
for document scanning). 
47 See, e.g., id. § C.1(h)(1)(a) (“Preparation of the component of the Quapaw Analysis 
related to Interior’s management of the Tribe’s Tribal Trust Fund accounts shall be 
performed by a financial professional with the competence and qualifications required by 
the generally accepted Government auditing standards . . . .”). 
48 Estes Dep. 124–26 (attached as Ex. 30); id. at 130–31. 
49 Id. at 124–26. 
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deliverable.”50 

The Tribe is entitled to rely on the data and conclusions reached in the Quapaw 

Analysis, as the Osage Tribe was entitled to rely on the Arthur Andersen report in Osage 

Tribe of Indians of Oklahoma v. United States:  

Because the United States has never provided plaintiff with an accounting 
of trust revenues . . .  the parties must rely on the data generated for the 
Arthur Andersen Trust Fund Reconciliation Project (TRP) report (Andersen 
report) prepared by the contractor for the United States as a reasonable 
estimate of the data the Osage Tribe would have obtained had data been 
available from [Bureau of Indian Affairs] BIA records.”51 

The indicia of reliability of the Quapaw Analysis support the reasonableness of its 

conclusions.  The QIS team conducted years of extensive document collection and 

analysis, after which it concluded that approximately 25% of the ICC judgment fund was 

not distributed.52  The Government offered no objection to any of the conclusions reached 

by the QIS team throughout the multi-year process of developing the Quapaw Analysis and 

it today has no explanation for what happened to the funds.  In short, the Government 

offers no reason for why the Quapaw Analysis’s conclusion that the Government did not 

distribute 25% of the judgment funds is anything but eminently reasonable. 

B. The Government’s refusal to timely produce records showing that some 
of the funds were distributed gives rise to an inference that those 
records support the Tribe’s claim   

Simultaneous with this Reply brief, the Tribe has filed a Motion to Strike Exhibit 7 

to the Government’s Response, consisting of IIM account ledgers showing deposits of 

50 Letter from Michael Estes, Office of Historical Trust Accounting, to Stephen Ward 
(Nov. 19, 2010) (attached as Ex. 31); see also Ex. 30, Estes Dep. 130:21–131:3 (“The 
November 19th, 2010, letter that I sent to Steve Ward discusses that on August 26th, 2010, 
he provided me, or OHTA, with a version of the Quapaw Analysis, and that’s the version 
that we ended up accepting.”). 
51 Osage Tribe, 93 Fed. Cl. at 26 (internal quotation omitted). 
52 Quapaw Analysis at 103 (Doc. 14). 
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$900 each to the accounts of 88 Quapaw minors.  The Tribe’s motion is based on the 

Government’s failure to timely produce these documents, despite direct and repeated 

requests for them.  During the entire three years that QIS was searching for and examining 

records, the Government refused to produce any documents related to the ICC judgment 

funds.53  The Quapaw Analysis described how, “[d]espite numerous requests to Interior 

and the Bureau . . . , a number of specific documents and categories of documents 

requested were never produced to QIS.”54   

As the 2009 draft of the Quapaw Analysis further states:  “The judgment fund 

boxes were present in the room where the records QIS was imaging at the Miami Agency.  

They were stacked in the ‘privileged review’ area and were not to be imaged.”55   

Throughout the 14 months of discovery in this case, the Government has 

steadfastly refused to produce any records evidencing how the Quapaw Tribe’s judgment 

fund was distributed, as detailed in the Tribe’s Motion to Strike.56  The Government 

further alternately claimed that it was not aware of any records or it objected to producing 

them on burdensome and oppressive and relevancy grounds.57   

And yet during the 18 days between the filing of the Tribe’s cross-motion and the 

Government’s Response, not only does the Government find responsive documents, it has 

resolved any objections it previously had for producing them.  The Tribe submits that this 

53 Quapaw Analysis at 103 (Doc. 14) (“The Project Team has found no documentation that 
all of these funds were distributed . . . .”). 
54 Id. at 30. 
55 Quapaw Analysis Preliminary Factual Findings Report 14 (2009). 
56 Pl.’s Mot. to Strike at 1–3. 
57 Def.’s Response to Tribe’s Request for Production No. 6 (Nov. 7, 2014) (Pl.’s Cross-
Mot. Ex. 24). 
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late production fails to satisfy the discovery rules’ requirements for timely production.58 

But even if the Court were to consider the IIM records as evidence, the absence of 

payment records for the other nearly 1,100 alleged distributions supports the Tribe’s 

contention that at least 25% of the ICC funds were not paid to the Quapaw.  

The Court may also logically infer from the Government’s failure to timely 

produce evidence within its control—namely, records supporting its claim that all of the 

Quapaw Tribe’s judgment funds were distributed to enrollees (as the Government 

claims)—that some portion of the funds was not distributed (as the Quapaw Analysis 

concludes).  When a party has relevant evidence within its power to produce but fails to do 

so, the Court may infer that evidence is adverse to the party: “[I]f a party has it peculiarly 

within his power to produce witnesses whose testimony would elucidate the transaction, 

the fact that he does not do it creates the presumption that the testimony, if produced, 

would be unfavorable.”59 

Here, because the Government refused to disclose these documents and 

consistently objected to the Tribe’s Request for production of “[a]ll documents related to 

payments of judgment funds made to members of the Quapaw Tribe,”60 the Court should 

infer that all such records prove that the Government distributed a portion of the judgment 

58 RCFC 26(a), 37(c). 
59 Caroline Hunt Trust Estate v. United States, 65 Fed. Cl. 271, 291 (2005), aff’d & rev’d 
in part, 470 F.3d 1044 (Fed. Cir. 2006); see also Day & Zimmermann Servs. v. United 
States, 38 Fed. Cl. 591, 602 n.13 (2006) (“[T]he adverse inference rule, more a ‘product of 
common sense than of the common law,’ Int’l Union (UAW) v. NLRB, 459 F.2d 1329, 
1335 (D.C. Cir. 1972), provides that when a party has relevant evidence within its control 
and fails to produce such, that failure raises the presumption that if in fact produced, it 
would be unfavorable to its cause.”). 
60 Tribe’s Request for Production No. 6 (Oct. 8, 2014) (Pl.’s Cross-Mot. Ex. 23 at 12). 
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funds to itself.61 

C. The 1962 report proves that each of the 1,144 enrollees was to receive 
$900 and that the Government still held Quapaw judgment funds in 
trust 

The excerpt from a July 16, 1962 report replicated in minutes of a July 21, 1962 

Quapaw General Council meeting62 prove that each distributee on the 1959 roll was to 

receive $900: 

Total to Distribute             $1,029,599.88 
1144 Members                  $899.99 
Rounding off the odd cents $1,029,600.00 
Payment equals               $900.0063 

These minutes state the “Total to Distribute”—and do not suggest that all of these funds 

had already been distributed (as the Government claims). 

These minutes also prove that the Government continued to hold a portion of the 

judgment funds in trust: 

The past year was a most eventful year with the payment of the Quapaw 
funds.  Adults were paid while the children’s funds were held in trust.  The 
Committee was informed that it had no voice in the individual funds of the 
Quapaw funds as a whole . . .  That their only interest was to examine the 
applications.  In order to try to do something about this, we sent out 
questionnaires hoping that would help us to hear and speak for the 
individuals as a whole.  We were not successful because as I understand it 
the funds are still in trust.64 

And they show that Quapaw Business Committee members requested an audit of 

the judgment fund distribution that had not yet been completed: 

Another thing that was done two members of the Business Committee 
personally requested an audit by the General Accounting Office of the Area 
Office and the Quapaw Sub-Agency.  It was our feeling that there was 

61 Caroline Hunt Trust Estate, 65 Fed. Cl. at 291. 
62 A full copy of those minutes are attached as Exhibit 32; excerpts from those minutes 
were included as Exhibit 2 to the Government’s Motion. 
63 Ex. 32, Report of Meeting of Quapaw General Council at 3 (July 21, 1962). 
64 Id. at 4. 
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considerable inefficiencies that should be corrected. . . .  I am informed that 
the audit was started shortly before the change in Area Directors.  The audit 
was stopped to enable the new Area Director to have a chance to make the 
corrections. 

Nothing else has been done and as to what corrections have been made I 
cannot say for sure.65 

Attending that meeting to explain the Government’s position, Graham Holmes, 

BIA Area Director of the Muskogee Area Office, acknowledged that the Quapaw were 

unhappy with the way BIA was managing distribution of the judgment funds:  “Until 

today, I hadn’t seen a Quapaw Indian that wasn’t mad.  I sure haven’t seen any one of you 

smile up to this time.”66 

And the Government’s Exhibit 7, showing it moved some distributions (for 88 

minors) from the Tribe’s trust accounts to trust accounts for minors, proves at most that the 

Government simply continued to hold these funds in trust—and offers no hint that the 

funds were ever distributed to the then-minor distributees. 

6. The Government fails to raise a genuine dispute of fact sufficient to defeat the 
Tribe’s cross-motion 

Because the Government has produced no evidence that would allow the trier of 

fact to conclude that all 100% of the Quapaw’s judgment fund was distributed, this Court 

may grant the Tribe’s cross-motion for summary judgment:  

[T]here is no issue for trial unless there is sufficient evidence favoring the 
nonmoving party for a jury to return a verdict for that party.  If the evidence 
is merely colorable, or is not significantly probative, summary judgment 
may be granted. 

The inquiry performed is the threshold inquiry of determining whether there 
is the need for a trial—whether, in other words, there are any genuine 
factual issues that properly can be resolved only by a finder of fact because 

65 Ex. 32, Report of Meeting of Quapaw General Council at 4 (July 21, 1962). 
66 Id. at 16. 
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they may reasonably be resolved in favor of either party.67 

While the Government’s evidence proves that the entire balance of the two Quapaw 

tribal trust accounts was withdrawn between July 1, 1960 and June 30, 1963,68 and that 

$77,200 of that sum went into individual Indian money accounts for minors, that evidence 

is not sufficient to support a finding by the trier of fact that the entire balance of the two 

accounts ($1,037,758.93) was distributed to Quapaw distributees at $900 each—as the 

Government claims.  And because there is no other evidence to be presented at a trial (the 

Government’s Rule 30(b)(6) witness so testified69), there is no reason to postpone 

judgment on this claim until trial.  

This Court has before it the Quapaw Analysis, which contains ample evidence that 

the Government failed to distribute at least 25% of these trust funds ($257,399.97, before 

interest); it also has all of the evidence the Government could produce in opposition—

which falls far short of proving distribution of the entire Quapaw trust fund.  Without a 

genuine dispute of fact requiring trial, this Court should thus decide this claim on summary 

judgment.  

67 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249–50 (1986) (internal citations 
omitted). 
68 U.S. Treasury Combined Statements Fiscal Years 1960–63 (Pl.’s Cross-Mot. Ex. 9). 
69 Estes Dep. 144–45 (Pl.’s Cross-Mot. Ex. 26). 
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 Conclusion 

For all of these reasons, the Tribe again asks this Court to grant the Tribe’s cross-

motion for partial summary judgment, holding as a matter of law that all remaining ICC 

judgment funds belong to the Quapaw Tribe of Oklahoma (the O-Gah-Pah), plus interest 

from the date of that judgment, May 7, 1954. 

 Respectfully submitted, 
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