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I. INTRODUCTION 

 An Indian tribe may administratively request that the Department of the Interior restore to 

the tribe per capita payments that remain unclaimed for a period of six years after distribution.  

This process, though, is statutorily restricted to payments to members of and Indian tribe or 

group that has a governing body recognized by the Secretary of the Interior as authorized to act 

on behalf of the tribe or group.  Here, plaintiff’s opposition and cross motion (“Opp’n and Cross-

Mot.”), ECF No. 66, conclusively establishes that the Quapaw Tribe of Oklahoma intentionally 

and deliberately excluded enrolled members from sharing in the per capita distribution of the 

judgment award proceeds from Indian Claims Commission Docket 14 and did not want those 

funds paid to the entire tribe.  Instead, the tribe wanted the judgment award accounts paid to 

heirs and legatees of Indians on an 1890 roll who may, or may not, have been tribal members at 

the time of the distribution.  Congress enacted this distribution plan in the Distribution Act, 

Public Law 86-98 (1959), 73 Stat. 221.  It is therefore undisputed that the Docket 14 judgment 

award accounts were not to be disbursed to the Quapaw Tribe of Oklahoma, or per capita to all 

members of the Quapaw Tribe of Oklahoma; they were to be distributed to a group of Indians 

derived from an 1890 roll.   Because that group of Indians derived from an 1890 roll did not have 

a governing body recognized by the Secretary of the Interior, 25 U.S.C. § 164 precludes the 

Secretary of the Interior from restoring to the Quapaw Tribe of Oklahoma any unclaimed per 

capita payments made pursuant to the Distribution Act.  Accordingly, the United States’ motion 

for partial summary judgment should be granted. 

 Plaintiff’s cross-motion for summary judgment should be denied because plaintiff has 

failed to meet its initial burden to establish, by undisputed evidence, that any per capita payments 

were not paid or were unclaimed.  Plaintiff advances a no-evidence motion for partial summary 

judgment seeking an order that the United States made no per capita payments from the 
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judgment award accounts or, alternatively, that twenty-five percent of those payments were 

unclaimed.  Plaintiff is not entitled to a no-evidence motion for partial summary judgment, and 

plaintiff’s motion should be denied on that basis alone. 

 Like all litigants, Indian tribes bear the burden of proof to establish that the United States 

breached a statutory or regulatory trust obligation.  It is not the United States’ obligation to 

negate the allegations in plaintiff’s complaint.  It is only if liability is established, i.e., that a 

breach is proven, that the burden may shift to the United States on the issue of damages.  

Because plaintiff has not established a breach, plaintiff’s motion should be denied.  Additionally, 

even if the Court determines plaintiff met its initial burden on summary judgment, there are 

genuine issues of fact that preclude granting plaintiff’s cross-motion. 

II. STANDARD OF REVIEW ON PLAINTIFF’S CROSS-MOTION 

 Plaintiff must clear a high hurdle to be entitled to summary judgment on its cross-motion.  

Under the Indian Tucker Act, plaintiff bears the burden of proof of to establish a breach of trust.  

See Confederated Tribes of Warm Springs Reservation v. United States, 248 F.3d 1365, 1371 

(Fed. Cir. 2001) (discussing evidentiary presumptions “once the beneficiary has shown a breach 

of the trustee’s duty and a resulting loss”); Confederated Salish and Kootenai Tribes v. United 

States, 467 F.2d 1315, 1322 (Ct. Cl. 1972) (“normal Indian claim in which the claimant has the 

burden of showing” breach).  When the summary judgment movant has the ultimate burden of 

proof on an issue, it must show by evidence that it is entitled to judgment, and if it does not do 

so, the non-moving party need not come forward with opposing evidence.  Saab Cars USA, Inc. 

v. United States, 434 F.3d 1359, 1368 (Fed. Cir. 2006).  Thus, if plaintiff, as movant, fails to 

demonstrate entitlement to judgment as a matter of law by undisputed evidence, plaintiff’s 

motion should be denied, even if the United States were to produce no evidence of its own to 

negate plaintiff’s claim.  Zenith Electronics Corp. v. PDI Commc’n Sys, Inc., 522 F.3d 1348, 
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1363 (Fed. Cir. 2008).   

 It is only if plaintiff submits sufficient evidence to meet its burden of proof that the 

burden shifts to the United States to come forth with evidence creating a genuine issue of 

material fact.  Sweats Fashions, Inc. v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1562 (Fed. Cir. 

1987).  In that instance, the United States may defeat plaintiff’s cross-motion for summary 

judgment by presenting evidence such that a reasonable fact-finder could return a verdict for the 

United States.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

III. THE UNITED STATES’ UNDISPUTED FACTS AND RESPONSE TO 
PLAINTIFF’S ALLEGEDLY UNDISPUTED FACTS 

 The United States based its motion for partial summary judgment on eleven undisputed 

material facts.  Motion for Partial Summary Judgment at 2-4, ECF No. 59.  Plaintiff does not 

specifically dispute any of those facts, but instead argues that the United States’ facts are 

“incomplete and misleading” or “not quite accurate.”  Opp’n and Cross-Mot. at 16-7.  Plaintiff’s 

burden in opposing the United States’ motion for partial summary judgment is to come forward 

with evidence establishing genuine issues of fact.  See Adams v. United States, 471 F.3d 1321, 

1326 (Fed. Cir. 2006).  Mere allegations by plaintiff and plaintiff’s counsel is insufficient to 

create a genuine issue of fact and the Court should treat the United States’ facts as undisputed.  

Rules of the United States Court of Federal Claims (“RCFC”) 56(e)(2).   

 The United States responds to plaintiff’s allegedly undisputed facts as follows. 

 Plaintiff’s Fact 1.a: The Indian Claims Commission rendered its judgment, affirmed by 

the Court of Claims, in favor of the Quapaw Tribe of Indians, Plaintiff in this case―and no other 

party. 

 United States’ Response: Disputed.  “Courts reduce their verdicts to judgments . . . 

[a]nd so a rule that contravenes this structure, that makes the opinion part of the judgment, is 
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peculiar―especially when it is applied to impose extrajudgment obligations on a sovereign . . . .”  

Jennings v. Stephens, 574 U.S. ___, 135 S. Ct. 793, 799 (2015).  The amended final award 

(judgment) of the Indian Claims Commission was in favor of “plaintiffs” (plural).  ECF No. 66-7 

at QG04ADC0080413 (“that plaintiffs have and recover of and from the defendant the sum of 

$927,668.04”).  Plaintiffs in Indian Claims Commission Docket 14 were the “Quapaw Tribe of 

Indians,” Paul Goodeagle, Sr., Louis A. Imbeau, and Sam Douthit “as the representatives as far 

as permitted by law of all members of said Tribe and all persons who shall be found to be 

entitled to participate in any judgment which may be rendered herein.”  United States’ Appendix 

of Exhibits (“App.”) Ex. 1, ECF No. 59-1.  Thus, while the Docket 14 judgment was binding 

upon, and in favor of, the Quapaw Tribe of Oklahoma, it was also in favor of additional parties 

who may not have been members of the tribe at the time of judgment.  

 Plaintiff’s Fact 1.b: Congress appropriated $927,668.04 to pay this judgment in 1954. 

 United States’ Response: Undisputed. 

 Plaintiff’s Fact 2: The Secretary of Interior deposited these funds (after paying the 

Tribe’s attorneys fees and costs) in Treasury Department trust account No. 14X7156, in the name 

of the Quapaw Tribe, and opened an associated interest account, Treasury Department trust 

account No. 14X7656, also in the name of the Quapaw tribe. 

 United States’ Response: Undisputed, subject to the following qualification. The 

appropriation accounts were originally labeled “Quapaw Indians, Okla. award of Indian Claims 

Commission” and “Quapaw Indians, Oklahoma; Awards of Indian Claims Commission.”  App. 

Ex. 3.  Appropriation symbols x7156 and x7656 were ultimately renamed “Quapaw Indians 

Oklahoma.”  See App. Ex. 4. 

 Plaintiff’s Fact 3: These accounts are labeled “TRUST FUND 
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ACCOUNTS―DEPARTMENT OF THE INTERIOR” in the United States Treasury 

Department’s annual Combined Statements of Receipts, Expenditures and Balanced. 

 United States’ Response: Undisputed. 

 Plaintiff’s Fact 4: In 1959, at the request of the Quapaw Tribe and the Interior 

Department, Congress passed a statute authorizing the distribution of the funds held in these two 

Quapaw Tribe trust accounts, characterizing the funds as appropriated “in satisfaction of a 

judgment against the United States that was obtained by the tribe in the Indian Claims 

Commission . . . .”   

 United States’ Response: Undisputed that Section 2 of the Distribution Act contains 

the language quoted by plaintiff.  The Distribution Act speaks for itself. 

 Plaintiff’s Fact 5: All of the funds in ICC Docket No. 14 principal account 

(14X7156) and its corresponding interest account (14X7655) were removed between Fiscal years 

1960 and 1962―$820,024.46 from the principal account and $217,734.47 from the interest 

account. 

 United States’ Response: Undisputed that the entire balances of accounts x7156 and 

x7656 were disbursed, and identified as “expenditures,” between Fiscal Years 1960 and 1962. 

 Plaintiff’s Fact 6: No evidence exists to suggest that these funds were “disbursed” or 

distributed to the Quapaw Tribe or its members as required by the 1959 Distribution Act. 

 United States’ Response: Disputed. 

 First, the tribe admitted, in 1962, that “[t]he past year was a most eventful year with the 

payment of the Quapaw funds.  Adults were paid while the children’s funds were held in trust.”  

App. Ex. 2 at QG04AFW0079891.  Thus, the tribe admits that the Docket 14 judgment award 

funds were paid to individuals identified on the judgment roll. 
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 Second, Individual Indian Money account ledgers show $900 per capita payments made 

into trust for minor distributees under the Distribution Act.  Supplemental Appendix of Exhibits 

(“Suppl. App.”) Ex. 7.  “Once the money [from an Indian Claims Commission Award judgment] 

was deposited into the trust account, payment was effected.”  United States v. Dann, 470 U.S. 

39, 50 (1985).  Accordingly, deposit of a per capita payment into an Individual Indian Money 

trust account effectuates the payment called for under the Distribution Act. 

 Third, Department of the Treasury accounting records show that all funds in the judgment 

award accounts were disbursed between Fiscal Years 1960 and 1962. App. Exs. 4 and 5.  The 

only lawful expenditures that could be made from those accounts were those authorized by the 

Distribution Act.  The government may only expend the judgment award accounts by “specific 

authority of law.”  25 U.S.C. § 125.  Plaintiff has presented no evidence that the expenditures 

from the judgment award accounts were not in accordance with the Distribution Act. 

IV. ARGUMENT 

A. The United States’ Motion Should be Granted because Heirs and Legatees of 
Indians on the 1890 Roll do not Have a Governing Body Recognized by the 
Secretary of the Interior. 

 The plain language of 25 U.S.C. § 164 precludes the United States from crediting to the 

Quapaw Tribe of Oklahoma funds Congress required to be disbursed to individuals that are heirs 

and legatees of individual Indians on a 1890 roll.  The proviso in that Act specifically focuses on 

the recipient of the per capita payment: “such individual,” i.e. the distributee of the judgment 

award accounts.  Id.  If “such individual[s],” i.e. the distributees, are not a federally recognized 

Indian tribe or group, “such unpaid share and interest shall be regarded as not capable of 

restoration to a tribal group or entity.”  Id.  This language is unequivocal and the plain language 

of the statute prohibits any “unpaid share or interest” in the judgment award accounts from being 

turned over to a “tribal group or entity.”  Id. 

- 6 - 

Case 1:12-cv-00592-TCW   Document 70   Filed 02/09/15   Page 10 of 21



1. The Secretary of the Interior has not recognized a governing body of the 
heirs and legatees of the 1890 roll. 

 The fact that the Quapaw Tribe of Oklahoma is a federally recognized Indian tribe does 

not change the 25 U.S.C. § 164 analysis in this case.  Plaintiff argues that because the Quapaw 

Tribe of Oklahoma has long been a federally recognized Indian tribe it is entitled to any 

unclaimed per capita payments.  Opp’n and Cross-Mot. at 21-24, 27-28.  The United States does 

not dispute that the Quapaw Tribe of Oklahoma has been federally recognized since before 1959.  

But, this does not mean that the tribe is legally entitled to any unclaimed per capita payments.  

This is so because the group of Indians entitled to receive per capita payments under the 

Distribution Act was different than the enrolled members of the Quapaw Tribe of Oklahoma at 

the time of distribution.  At the time of the Distribution Act, the Quapaw Tribe of Oklahoma 

consisted of all “individual male members, 21 years of age and over, and female members, 18 

years of age and over.”  Suppl. App. Ex. 8; see also ECF No. 66-10.  As such, the federally 

recognized Quapaw Tribe of Oklahoma included “members of the Quapaw Tribe who state and 

have stated they were of Quapaw extraction but who . . . did not leave Arkansas with the Tribe 

following the Treaty of 1824” and adopted “white person[s] or other [I]ndian[s].”  ECF No. 66-8 

at QG04AFW0079798.  It was only in 1979, over fifteen years after the judgment award 

accounts were disbursed, that the Quapaw Tribe of Oklahoma limited its membership to 

descendants of the judgment rolls.  Suppl. App. Ex. 9. 

 In contrast, the Distribution Act called for the distribution of the judgment award 

accounts to a different group: the heirs and legatees of individual Indians on an 1890 roll.  

Distribution Act § 1.  The Distribution Act did not require recipients of the judgment award 

account to be current members of the Quapaw Tribe of Oklahoma.  Id. § 2 (permitting 

distributions to heirs or legatees with no requirement that those heirs or legatees be current 
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members of the Quapaw Tribe of Oklahoma).  Thus, the Distribution Act called for the judgment 

award accounts to be distributed to a group of Indians (and potentially non-Indian heirs or 

legatees) that was different than the Quapaw Tribe of Oklahoma.  The tribe acknowledged as 

much and admitted as much at the time.  See ECF No. 66-8.  Just as the United States is the 

recognized government of all citizens, not just citizens of a particular state or ancestry, the 

federally recognized Quapaw Tribe of Oklahoma and its governing body, the Quapaw Business 

Committee, is the recognized government of all of its members.  The Quapaw Tribe of 

Oklahoma was legally distinct from the group of Indians entitled to per capita payments under 

the Distribution Act. 

 For purposes of applying 25 U.S.C. § 164 here, the individuals on the 1890 roll and their 

heirs or legatees are “member[s] of an Indian tribe or group.”  Id.  That “Indian tribe or group” 

may include members of the Quapaw Tribe of Oklahoma, but it is not the Quapaw Tribe of 

Oklahoma.  It is not relevant to the analysis under 25 U.S.C. § 164 that the Secretary of the 

Interior recognized the Quapaw Business Committee as the governing body of the Quapaw Tribe 

of Oklahoma at the time the Distribution Act was passed and the per capita payments were made; 

the only relevant fact is that the Secretary of the Interior did not recognize a governing body for 

“persons whose names appear on the Quapaw membership roll forwarded under date of January 

4, 1890, and whose membership in the tribe was then based on Quapaw blood rather than solely 

upon adoption, and the descendants of such persons.”  Distribution Act § 1.  Accordingly, by 

law, any unclaimed per capita payments made pursuant to the Distribution Act are not capable of 

restoration to the Quapaw Tribe of Oklahoma. 

2. It is immaterial that the judgment award accounts were maintained in the 
tribal trust fund system. 

 The trust nature of the accounts from which the per capita payments are made is also 
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irrelevant to applying 25 U.S.C. § 164.  Plaintiff argues that it is entitled to unclaimed per capita 

payments because the judgment award accounts, prior to distribution, were tribal trust funds.  

Opp’n and Cross-Mot. at 32-37.  Preliminarily, the statute and its proviso specifically pertain to 

“Indian tribal . . . funds held in trust by the United States.”  Id.  Applying the plain language of 

the statute, the source of the per capita payment (i.e., tribal trust funds or another source) is not 

determinative as to whether unclaimed per capita payments may be restored to the tribe.  Instead, 

as described above, that determination turns on the nature of the distributees.  If the recipients of 

the per capita payments are the members of a recognized tribe or an Indian group with a 

governing body recognized by the Secretary of the Interior, the funds can be restored to the tribe.  

If the recipients of the per capita payments are not a recognized tribe or an Indian group with a 

governing body recognized by the Secretary of the Interior, the funds escheat to the Treasury 

even if the funds were originally―pre-distribution―tribal trust funds. 

 Even though the Docket 14 judgment was binding on, and in favor of, the Quapaw Tribe 

of Oklahoma, see Round Valley Indian Tribes v. United States, 97 Fed. Cl. 500, 515 (Fed. Cl. 

2011), 25 U.S.C. § 164 focuses not on the source of the funds, but on the recipient of the “per 

capita or other distribution, individualization, segregation, or proration” of those funds.  An 

Indian tribe, in its sovereign capacity, may request distribution of judgment funds to a non-

member “individual” (e.g., attorneys), or Congress may elect to distribute tribal judgment funds 

to non-members.  See 25 C.F.R. § 87.5.  25 U.S.C. § 164, however, draws a bright line: if the 

recipients of the per capita payment are tribal members, unclaimed shares are capable of 

administrative restoration to the tribe; but, if the recipients are not tribal members, those funds 

may not be restored to the tribe. 

 Plaintiff’s specific claims in this case also render the nature of the funds prior to 
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distribution irrelevant.  Other judges of the Court of Federal Claims have held that an Indian 

tribe may assert trust fund mismanagement claims for the Department of the Interior’s handling 

of trust funds prior to distribution.  See Osage Tribe of Indians of Okla. v. United States, 93 Fed. 

Cl. 1, 40 (2010) (Hewitt, J.) (“the Tribe is entitled to the income the trust would have earned and 

eventually distributed to the individual headright owners because the funds have never been 

distributed”); Western Shoshone Identifiable Group v. United States, Fed, Cl. No. 06-896L, 2008 

WL 9697144, *1 (Fed. Cl. Oct. 31, 2008) (Damich, J.) (“the Distribution Act does not divest the 

Tribes of any ownership interest in the trust funds”).  But plaintiff, here, does not claim that the 

Department of the Interior mismanaged the judgment award accounts while they were held in 

trust.  Plaintiff seeks damages for per capita payments that were allegedly “owed but not paid.”  

App. Ex. 6; see also Quapaw Analysis at 103-104, ECF No. 14 (under seal); Complaint ¶¶ 14-16.  

This is a fundamentally different claim than that at issue in Osage, Western Shoshone 

Identifiable Group, or Chippewa Cree Tribe of the Rocky Boy’s Reservation v. United States, 69 

Fed. Cl. 639 (2006) (Hewitt, J.), which involved claims that “the government mismanaged and 

otherwise failed properly to invest the Pembina Awards from the time the funds were 

appropriated to the time of their distribution to per capita beneficiaries,” id. at 666.  In those 

cases the plaintiffs sought damages for the Department of the Interior’s management of trust 

funds prior to distribution.  Here, plaintiff seeks damages for events occurring after distribution 

(i.e., allegedly unclaimed per capita payments).   

3. The Distribution Act is determinative. 

 Even if the Court accepts plaintiff’s premise that the judgment award accounts were trust 

funds of the Quapaw Tribe of Oklahoma while held in trust, Opp’n and Cross-Mot. at 32-15, the 

fact of the matter is that Congress transmuted that tribal property to property of the group of 

Indians “whose names appear on the Quapaw membership roll forwarded under date of January 

- 10 - 

Case 1:12-cv-00592-TCW   Document 70   Filed 02/09/15   Page 14 of 21



4, 1890, and whose membership in the tribe was then based on Quapaw blood rather than solely 

upon adoption, and the descendants of such persons” in the Distribution Act.  Distribution Act § 

1.  Congress has “broad authority over the management and distribution of lands and property 

held by recognized tribes.”  Del. Tribal Bus. Comm. v. Weeks, 430 U.S. 73, 85-86 (1977).  This 

broad authority includes the “power to prescribe the distribution of property of Indian tribes.”  

Id. at 84.  Tribal beneficial ownership of trust funds ends, and beneficial ownership of the funds 

begins for the group of Indians “whose names appear on the Quapaw membership roll forwarded 

under date of January 4, 1890, and whose membership in the tribe was then based on Quapaw 

blood rather than solely upon adoption, and the descendants of such persons,” upon distribution.  

LeBeau v. United States, 474 F.3d 1334, 1342 (Fed. Cir. 2007); contra Opp’n at Cross-Mot. at 

35-37 (plaintiff fails to acknowledge that the funds at issue in this case have been disbursed, 

unlike the funds at issue in LeBeau and Chippewa Cree Tribe).   

4. Plaintiff’s other arguments are also without merit. 

 Plaintiff’s misunderstanding of 25 U.S.C. § 164 is highlighted by its argument that the 

statute allegedly does not apply because the disbursement occurred three years after the 

Distribution Act was passed.  Opp’n and Cross-Mot. at 37-38.  The six year period before a tribe 

can administratively request restoration of unclaimed payments runs from “the administrative 

directive to make payment, or one year from September 22, 1961.”  25 U.S.C. § 164.  The 

Distribution Act, a legislative authorization to make payment, is different from the Department 

of the Interior’s administrative directive to make payment after preparing the judgment roll.  

Distribution Act § 3.  The judgment award account funds were not eligible for restoration to any 

entity until six years after the administrative directive to make payment, not, as plaintiff 

contends, only if the funds were undisbursed for six years from enactment of 25 U.S.C. § 164. 

 Plaintiff’s claim that there was no notice to Congress of restoration or escheatment, 
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Opp’n and Cross-Mot. at 38, is also a red herring.  The Secretary of the Interior only needs to 

notify Congress when she intends to restore funds to tribal ownership or return them to Treasury.  

25 U.S.C. § 165.  Here, there was no money to restore or return because the judgment award 

accounts were paid out, in their entirety, to the distributees between Fiscal Years 1960 and 1962.  

App. Exs. 3 and 4.  There was no opportunity or need to provide notice to Congress. 

* * * * 

 Reading the Distribution Act in conjunction with 25 U.S.C. § 164 leads to one 

conclusion: unclaimed per capita payments from the Docket 14 judgment award accounts are not 

capable of restoration to the Quapaw Tribe of Oklahoma.  This result is mandated by the plain 

language of the statutes, thus there is no need to resort to canons of statutory construction.  

Contra Opp’n and Cross-Mot. at 19-20.  To determine whether unclaimed per capita payments 

can be restored to tribal ownership, Congress requires the recipients of the per capita payment to 

be members of a federally recognized Indian tribe or a group of Indians with a government 

recognized by the Secretary of the Interior, regardless of whether the funds to be distributed are 

tribal trust funds of a federally recognized Indian tribe.  25 U.S.C. § 164.  Because the group of 

Indians “whose names appear on the Quapaw membership roll forwarded under date of January 

4, 1890, and whose membership in the tribe was then based on Quapaw blood rather than solely 

upon adoption, and the descendants of such persons,” Distribution Act § 1, is not a federally 

recognized Indian tribe and does not have a governing body recognized by the Secretary of the 

Interior, the Docket 14 judgment award account funds escheat to the Treasury and the United 

States’ motion should be granted. 
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B. Plaintiff’s Cross-Motion Should be Denied. 

1. Plaintiff is not entitled to bring a “no evidence” motion and has failed 
to meet its initial burden of production. 

 Because plaintiff bears the burden of proof at trial on breach of a statutory or regulatory 

fiduciary obligation, plaintiff’s no evidence motion for summary judgment should be denied.  

Plaintiff unabashedly advances a “no evidence” summary judgment motion.  Opp’n and Cross-

Mot. at 40.  Plaintiff argues in its cross-motion that it is entitled to judgment because of an 

alleged lack of evidence of per capita payments or, alternatively, that it is entitled to damages 

equal to twenty-five percent of the value of the judgment award accounts because of an alleged 

lack of evidence.  Id. at 40-47.  Plaintiff’s argument does not withstand scrutiny. 

 Plaintiff cannot rest on an alleged absence of evidence to support its unclaimed per capita 

payment claims, it must come forth with evidence demonstrating that per capita payments 

actually were unpaid or unclaimed.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (when 

the movant bears the burden of persuasion at trial, as is the case when a plaintiff moves for 

summary judgment on its own claim, the movant not only must satisfy the initial burden of 

production on the summary judgment motion by identifying the evidence “which it believes 

demonstrate[s] the absence of a genuine issue of material fact”).  When the plaintiff moves for 

summary judgment, it faces a “substantially higher hurdle.”  Arnett v. Myers, 281 F.3d 552, 561 

(6th Cir. 2002).  Specifically, plaintiff’s showing must be sufficient for the court to hold that no 

reasonable trier of fact could find other than for the moving party.”  Calderone v. United States, 

799 F.2d 254, 259 (6th Cir. 1986) (internal citations omitted).   

 Plaintiff misapprehends the burden of proof and confuses the burden of proof in Indian 

trust cases to establish liability and evidentiary presumptions as to damages once liability is 

established.  Opp’n and Cross-Mot. at 44-46.  Plaintiff mistakenly argues that it is the United 
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States’ burden to prove that it has complied with its statutory or regulatory fiduciary obligations.  

This is incorrect.  Plaintiff bears the burden of proof to demonstrate that per capita payments 

under the Distribution Act were either not made or were unclaimed.  See Confederated Tribes of 

Warm Springs Reservation, 248 F.3d at 1371; Confederated Salish and Kootenai Tribes, 467 

F.2d at 1322. 

 Plaintiff’s motion instead improperly rests upon an evidentiary presumption that attaches 

only after plaintiff has met its burden of proof on liability.  Opp’n and Cross-Mot. at 44-46.  If 

plaintiff establishes a breach of trust an evidentiary presumption may attach to the Court’s 

damages inquiry.  “[O]nce the beneficiary has shown a breach of the trustee’s duty and a 

resulting loss, the risk of uncertainty as to the amount of loss falls on the trustee.”  Confederated 

Tribes of Warm Springs Reservation, 248 F.3d at 1371.  This evidentiary presumption is 

governed by Fed. R. Evid. 301, that provides 

[i]n all civil actions and proceedings not otherwise provided for by Act of 
Congress or by these rules, a presumption imposes on the party against whom it is 
directed the burden of going forward with evidence to rebut or meet the 
presumption, but does not shift to such party the burden of proof in the sense of 
the risk of nonpersuasion, which remains throughout the trial upon the party on 
whom it was originally cast. 
 

As such, the evidentiary presumption as to damages resulting from breach of trust does not 

relieve plaintiff of the burden of proof on liability.   

 Here, the evidence shows that Congress appropriated funds in satisfaction of the amended 

final award in Docket 14 and deposited those funds into the judgment award accounts.  

Plaintiff’s Undisputed Fact 1.b, supra; App. Ex. 3.  Congress passed a Distribution Act requiring 

the judgment award account funds to be disbursed per capita to “persons whose names appear on 

the Quapaw membership roll forwarded under date of January 4, 1890, and whose membership 

in the tribe was then based on Quapaw blood rather than solely upon adoption, and the 
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descendants of such persons.”  Distribution Act § 1.  The Department of the Treasury’s 

accounting records show that the judgment funds were expended and disbursed.  App. Exs. 4 and 

5.  The government is entitled to a presumption of regularity, where “[t]he presumption of 

regularity provides that, in the absence of clear evidence to the contrary, the court will presume 

that public officers have properly discharged their official duties.”  Miley v. Principi, 366 F.3d 

1343, 1347 (Fed. Cir. 2004) (citing Butler v. Principi, 244 F.3d 1337, 1339 (Fed. Cir. 2001)).  

Thus, unless plaintiff comes forth with “clear evidence” that the United States did not make the 

per capita payments called for under the Distribution Act, it has failed to meet its burden of 

proof.1/  Because plaintiff has presented no evidence that per capita payments were not made or 

1/   Plaintiff misrepresents counsel’s statements at the Estes Deposition and Mr. Estes actual 
testimony at his deposition in its motion.  Opp’n and Cross-Mot. at 43-44.  Specifically, counsel 
for the United States represented: 
 

 Well, I think Mr. Estes has accurately summarized the United States’ 
position: That we have the award, we have the appropriations, we have the 
judgment roll, we have expenditures that were made consistent with the 
distribution act.  The United States has no reason to believe that the Department 
of the Interior did not follow its congressional mandate to pay out this award. 
 And the QIS -- the QA, the Quapaw Analysis, did not make any 
assumptions about missing documents.  It made an assumption that 25 percent of 
the fund was not disbursed, and we have seen no factual basis to support that 25-
percent unclaimed number.  It’s just an assumption that they made, without any 
factual support.  And I think, as Mr. Estes said, it is possible that the Department 
of the Interior may have records at the American Indian Records Repository that 
shed additional light on this, these disbursements. 

* * * * 
 I think there -- I mean we have the judgment roll, which is not in here. 

* * * * 
 Right.  And we have Quapaw’s own calculation of the -- how the fund 
would be disbursed between that roll of names, and they came up with a 900-
dollar figure.  They base it upon the amount that was in the fund at the time.  The 
math checks out on that.  And that we have -- we have -- the Treasury Department 
records show that the funds were disbursed. 
 Now, I understand your point.  I understand you want -- you want 
somehow proof of specific payment to those one thousand, I think it’s one 
hundred and fifty-four individuals.  As far as whether there are additional records 
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not claimed, plaintiff has failed to meet its initial burden on summary judgment and its motion 

should be denied. 

2. Disputed issues of material fact preclude summary judgment. 

 Even if the Court determines plaintiff met its initial burden on summary judgment, 

plaintiff’s motion should be denied because there are genuine issue of fact.  Contrary to 

plaintiff’s assertion that the government has “no records,” Opp’n at Cross-Mot. at 40, the 

government has substantial evidence that the per capita payments were made pursuant to the 

Distribution Act.  The tribe admitted, in 1962, that “[t]he past year was a most eventful year with 

the payment of the Quapaw funds.  Adults were paid while the children’s funds were held in 

trust.”  App. Ex. 2 at QG04AFW0079891.  Individual Indian Account ledgers show $900 per 

capita payments made into trust for minor distributees under the Distribution Act. Suppl. App. 

Ex. 7.  Department of the Treasury accounting records show that all funds in the judgment award 

accounts were disbursed between Fiscal Years 1960 and 1962.  App. Exs. 4 and 5.  The only 

lawful expenditures that could be made from those accounts were those authorized by the 

Distribution Act.  Those facts, coupled with the presumption of regularity, constitutes sufficient 

evidence whereby a reasonable finder of fact could decide the question in the United States’ 

favor.  Anderson, 477 U.S. at 248.  This evidence, plus additional documentary evidence that 

will likely be uncovered at the American Indian Records Repository during the remainder of fact 

discovery, Estes Depo p. 145:15-21, ECF No. 66-26, presents genuine issues of fact and 

that may get into that level of detail, I think, as Mr. Estes said, there may be such 
documents out there. 
 Sitting right here today, the United States does not know or has no specific 
knowledge of any additional documents. 

 
Estes Depo. pp. 147:14-149:14, ECF No. 66-26.  This representation is fully consistent with the 
United States’ position in its motion for partial summary judgment. 
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plaintiff’s motion should be denied. 

V. CONCLUSION 

 Wherefore, the United States respectfully requests that its motion for partial summary 

judgment be granted in full and plaintiff’s cross-motion for partial summary judgment be denied. 

 Respectfully submitted, February 9, 2015, 
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