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KENNETH R. WILLIAMS, State Bar No. 73170
Attorney at Law
980 9th Street, 16th Floor
Sacramento, CA 95814
Telephone: (916)543-2918

Attorneyfor Plaintiffs
Jamul Action Committee, Jamul Community Church,
Darla Kasmedo, Paul Scripps, Glen Revell, and
William Hendrix

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMUL ACTION COMMITTEE ET AL.

Plaintiffs,

v.

TRACIE STEVENS, ET AL.

Defendants.

Case No. 2:13-cv-01920-KJM-KJN

PLAINTIFFS' REPLY MEMORANDUM
OF POINTS AND AUTHORITIES IN
SUPPORT OF MOTION FOR A WRIT
OF MANDATE AND FOR A
PRELIMINARY INJUNCTION

Date: January 30, 2015
Time: 10:00 a.m.
Place: Courtroom No. 3, 15th Floor

Before: Honorable Kimberly J. Mueller

INTRODUCTION

This is not a typical NEPA case where issue is whether a federal agency should prepare an

Environmental Impact Statement (EIS) instead of a Finding of No Significant Impact (FONSI) for

a particular project. Instead, the issue here is whether or not two federal agencies - the BIA and

NIGC - after acknowledging the need for a detailed updated EIS can ignore the mandates of the

NEPA regulations that require that public be given an opportunity to provide meaningful input on

an EIS at the earliest possible stage of a proposed action and while there is still an opportunity for
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19

20

21

22 NEPA's object is to minimize that risk, the risk ofuninformed choice..." Citizensfor Better

23 Forestry v. United States Department ofAgriculture, supra. 341 F.3d at 971

24 Although the Defendants concede that they must prepare an SEIS for the casino project

25 and that the SEIS will update the 2002-2003 baseline study for the casino and that it will include

a new detailedenvironmental analyses for the casinoproject, they claim that the SEIS need not be
27

completed or circulated until afterthe casino project is complete. The NinthCircuit has
28

productive changes. 40 C.F.R §§ 1500.1, 1500.2 and 1506 (2009). As stated at the beginning, in

the "Purpose" section, of the NEPA regulations: "NEPA procedures must insure that

environmental information is available to public officials and citizens before decisions are made

and before actions are taken." 40 CFR § 1500.1(b). Furthermore "federal agencies shall to the

fullest extent possible ... [ejncourage and facilitate public involvement in decisions which affect

j thequality of thehuman environment." 40 C.F.R. § 1500.2.

8 These NEPA regulations requiring public participation at the earliest possible stage are

9 mandatory in nature. The Ninth Circuit rejected an argument by afederal agency that these

regulatory provisions are merely "hortatory." Citizensfor Better Forestry v. United States

Department ofAgriculture, 341 F.3d 961, 970 (9th Cir. 2003). Instead, the Ninth Circuit

confirmed its earlierdecision that the public mustbe givena right to comment on draft EISs. Id

14 citing Anderson v. Evans, 314 F.3d 1006, 1016 (9th Cir. 2002) The Ninth Circuit also confirmed

15 that a plaintiffwas"surely ... harmed [when agency action] precluded the kind of public

16 comment and participationNEPA requires in the EIS process." Idciting West v. Sec 'y ofDep7 of

17 Transp, 206 F.3d 920, 930 n. 14 (9th Cir. 2000). And this type ofprocedural injury is tied to a

substantive harm to the environment - "the harm consists of added risk to the environment that

takes place when governmental decisionmakers make up their minds without having before them

an analysis (with public comment) of the likely effects of their decision on the environment.
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determined that this type ofafter-the-fact NEPA approach is "exactly backward." National Park

Conservation Association v. Babbitt, 241 F.3d 722, 732-733 (9th Cir. 2001). The EIS must be

prepared and circulated and "the 'hard look' must be taken before, not after, the environmentally

threatening actions have been put into place." {Id; emphasis added.) The EIS should be

prepared early enough to function as an "action-forcing device" to infuse the policies and goals of

NEPA into ongoing federal programs and "to serve practically as an important contribution to the

decision making process." 40 CFR §§ 1502.1 and 1502. 5 (2011).

These NEPA rules and mandatory requirements apply to projects undertaken by the

federal government as well as private projects that require federal approval. 40 C.F.R. §

1502.5(a) &(b) (2011). Here we have both situations. The casino is being constructed on land

owned by the United States at the urging of the BIA asbasically a project proponent. So it isa

.. federally undertaken project on federally owned land. And it involves necessary approvals by the

15 NIGC ofa gaming ordinance and a gaming managementcontract submitted by the JIV in

16 conjunction with PennNational. So it is also arguably a quasi-private project that requires federal

approval. In either event, full compliance with NEPA is required. The Federal Defendant should

be mandated to complete the SEIS process and the other Defendants should be enjoined from

constructing until the NEPA process is complete.

STATEMENT OF THE CASE

Plaintiffs have filed a motion for writ of mandate and preliminary injunction asking this

23 Court to require Federal Defendants to fully complywith NEPA before proceeding with

24 construction of the JIV/Penn National casino in Jamul. (Electronic Court File (ECF) No. 60-1.)

Specifically, Plaintiffs seek a writ of mandate directing the Defendants to complete, circulate and

finalize the SEIS for thecasino project, as required byNEPA and as publically noticed and

promised by the Bureau of Indian Affairs (BIA) and National Indian Gaming Commission

j
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1 (NIGC) in the Federal Resister over 21 months ago on and April 10, 2013 (78 Fed. Reg. 21398-
2

21399). Plaintiffs also seek apreliminary injunction enjoining the other Defendants from
3

constructing, or continuing to construct, the JIV/Penn-National casino until the NEPA process is

complete and until the SEIS is finalized and, ifappropriate, approved by the BIA and NIGC.

6 The Federal Defendant filed an opposition arguing that the SEIS need not be completed

7 until the NIGC completes its review ofthe Gaming Management Compact (GMC) between Penn

8 National and JIV. (ECF No. 63.) The GMC was signed by Defendant Hunter and Penn National

on April 3,2013 and submitted to the NIGC for review on April 5, 2013. (See Exhibit lto

Declaration ofKenneth R. Williams dated January 23, 2015 (Wms. Dec.).)

The Federal Defendants offer two declarations in support of their opposition. Christina

Thomas, Deputy ChiefofStaff for the NIGC explains that they are still reviewing the GMC.

9

10

11

12

13

j4 (ECF 63-3.) She acknowledges the publication ofthe NIGC Notice ofIntent to prepare an SEIS

15 but does not even try toexplain orjustify why the SEIS was not already prepared or why it could

16 not be processed concurrently with their review of the GMC. Ms. Thomas does not mention that

17 fact that the NIGC also received the Jamul Indian Village Gaming Ordinance (GO) on April 5
18

2013 - the same day they received the GMC. (Wms. Dec. Exh. 2.) Nor does she mention that the
19

GO was approved by Defendant Stevens on July 1, 2013. It will govern potential gaming
20

operations at the proposed casino on JIV's claimed reservation. Thus, regardless of the status of

22 the GMC, the approval of the GO by Chairwoman Stevens for the JIV casino site isa final agency

23 action subject to jurisdiction and review by this Court under the federal Administrative

24 Procedures Act. See North Coast Community Alliance v. Salazar, 573 F.3d738 (9th Cir. 2009)

25 The Defendants also filed adeclaration by John Rydzik. (ECF 63-1.) Mr., Rydzik is an

employee of the BIA and is the person designated to process the SEIS. In his declaration, Mr

Rydzik restates the history of the casino proposal from 2000 to thepresent. Mr. Rydzik

4

26

27

28
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17

18

19

20

21

22 25 USC § 81. The actions ofthe private party Defendants are not protected by sovereign

23 immunity and, if in violation of the purposes ofNEPA, they can be enjoined.

24 JIV Chairman Hunter did not file a declaration in support of the opposition or claim that

25 the JIV would be seriously damaged ifthere was a pause in construction to insure that the NEPA

process is completed in a meaningful way. Michael Carrol of PennNational filed a declaration

and conceded that the JIV "is ultimately responsible for reimbursing" Penn National if there is an

5

26

27

28

acknowledged that in 2002 and 2003 the project initially involved a proposed trust acquisition by

JIV for a casino project. He then states that the JIV "subsequently determined not to pursue the

trust application." (Rydzik Dec. at3, line 3.) Instead, the JIV in2013 apparently decided that it

was a reservation and not trust land. Mr. Rydzik does not even try to explain why the SEIS has

been delayed for the last 21 months orwhy itmust be delayed further until the GMC is ready for

7 approval. Nor does he explain why the SEIS was not completed before the GO was approved.

8 Four other Defendants also filed an opposition to Plaintiffs' motion (ECF No. 62.) These

9 Defendants include Penn National, San Diego Gaming Ventures, C.W. Driver and Raymond

Hunter - all of the Defendants responsible for the ongoing construction activities. They call
11

themselves the "Tribally-Related Defendants." Like the Federal Defendants, they claim that the
12

SEIS need not be completed orcirculated for public comment until the GMC isapproved by the

14 NIGC. They also claim that their construction activities are beyond the purview ofthis Court and

15 are not capable of being enjoined because of their connection with the JIV. Basically they are

16 trying to claim that they are covered byJIV's supposed umbrella of sovereign immunity so they

can continue their illegal construction activities with impunity. But Penn National, SDGV and

C.W. Driver are private parties and do not have any claim to sovereign immunity. They claim to

have contracts with the JIV. But they did not produce copies of those contracts or, if they exists,

indicate whether they were or not they were approved by the Secretary of Interior as required by
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9

10
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13

14 entirely appropriate. Plaintiffs request that their motion be granted

15 ARGUMENT

16 1. Plaintiffs are entitled to a writ of mandate directing the Federal Defendants to
comply with NEPA and finalize and circulate the SEIS for the Jamul casino project.

jg The Federal Defendants have already informed that public that they will prepare an SEIS

19 for the JIV/Penn National casino project and specifically identified the environmental impacts

20 that will be studied in the draft SEIS. (RJN Exh. C.) The impacts that supposedly will be studied

in the EIS are not limited to a review of the GMC. They are directly related to the potential

impacts of the casino construction.

Federal Defendants should be required to comply with their public representations in the

Notice that the SEIS be completed and circulated in a timely fashion so the adverse

21

22

23

24

25

26 environmental impacts ofthe casino project can be studied and potentially mitigated before the

27 casino is constructed. The Federal Defendants suggestion that they can delay the SEIS to the end

28 of the process when they complete theirnever ending review of the GMC would turnNEPA
6

injunction. (ECF No. 62-1.) He makes a lot ofspeculative statements about potential losses to the

JIV if an injunction is issued without any factual support or corroboration from Chairman Hunter.

Brent Hughes filed a declaration on behalfofC.W.Driver. (ECF No. 62.) He claims that

C.W.Driver has a contract with the JIV. But he did not provide a copy ofthe contract. He also

claims thatthe JIV will be responsible to reimburse C.W. Driver if there areadded costs

associated with the issuance of an injunction.

The Defendants arguments are without merit. Any damage or added costs while

construction is enjoined isa result oftheir own inaction and failure to comply with NEPA in a

timely manner. Their efforts to preclude meaningful public comment on the SEIS before the

project is completed should be rejected by this Court. Awrit ofmandate directing the Defendants

tocomply with NEPA and an injunction to stop construction pending NEPA compliance is
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20

21

upside-down. As stated by the Ninth Circuit this approach is"exactly backward." National Park

Conservation Association v. Babbitt, 241 F.3d 722, 732-733 (9th Cir. 2001).

Nor is it necessary to delay the environmental review of the GMC. The GMC and GO

have both been available to the NIGC and BIA since April 5, 2013. They are detailed and

comprehensive in outlining the proposed casino and gaming operations at the casino. There isno

reason why the impacts cannot be studied in the SEIS before the GMC is approved and the GO is

implemented.

One important aspect of the GMC that should be studied and explained in the SEIS is the

different property descriptions attached to the GMC. Exhibit A-l is a legal description ofthe

property that the JIV claims isa "reservation" But Exhibit A-2 describes adjacent, non-

reservation property. The use ofthe "adjacent property" issupposedly outlined in Section 3.2(g)

14 ofthe GMC. (Wms. Dec. Exh. 1p. 1.) But Section 3.2(g) was redacted from the copy ofthe

15 GMC that theNIGC provided. (Wms. Dec. Exh. 1pp. 25-26.). Those redactions, and all the

16 redactions to the GMC should beremoved and the potential environmental impact of the

1' provisions be studied in the SEIS.

An EIS early in the process and before the project is approved "ensures that the agency, in

reaching its decision will have available, and will carefully consider, detailed information

concerning significant environmental impacts; it also guarantees that the relevant information will

22 be available to the larger audience that may also play a role in both the decision making process

23 and the implementation of that decision." Also it gives the public assurance that the agency "has

24 indeed considered environmental in its decision making process" and has taken a "hard look" at

5 the environmental consequences. Robertson v. Methow Valley Citizens Council et al. 490 U.S.

332, 348-350 (1989). An EIS "shall be prepared early enough so that it can serve practically as
27

an important contribution to the decision-making process and will not be used to rationalize or
28

7

PLAINTIFFS' REPLY MEORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION FOR WRIT OF MANDATE AND PRELIMINARY INJUNCTION (Case No. 2:13-cv-01920 K JM KJN)

Case 2:13-cv-01920-KJM-KJN   Document 67   Filed 01/23/15   Page 7 of 13



21

22

23

24

25

26 limits the choice ofreasonable alternatives and mitigation measures. 40 CFR § 1506.1(a) &(b)

27 Indeed, the regulations require that the EIS "shall be prepared early enough so that it can serve

28 practically as an important contribution to the decision making process and will not be used to
o

justify decisions already made." 40CFR § 1502.5. As stated above, Federal agencies are also

required to"make diligent efforts to involve the public inthe NEPA process. 40 CFR § 1506.6.

Furthermore, until the EIS is finalized and approved, no action concerning the proposal

shall be taken by the federal agency, orby the non-federal entity applying to the agency, which

would"have an adverseenvironmental impact; or limit the choiceof reasonable alternatives." 40

CFR § 1506.1(a) &(b). Ifnecessary, the federal agency is required tonotify the non-federal

applicant that the agency "will take appropriate action to insure that the objectives and procedures

9 ofNEPA are achieved." 40 CFR §1506.1 (b). Here the NIGC and BIA should direct the other
10

11

12

13

J4 Defendants. Comments from the public will become irrelevant and the viable alternatives and

15 potential mitigation will be precluded. This would bedirectly contrary to the purpose ofNEPA

16 Plaintiffs respectfully request that the Court issuea writ of mandate to the Federal

7 Defendants directing them to comply with NEPA and finalize and circulate adraft SEIS while
18

there is still time to avoid the consequences of the Defendants' non-compliance withNEPA
19

2. Plaintiffs are entitle to a preliminary injunction against the Defendants enjoining
20 them from constructingthe Jamul casino until there is full compliance with NEPA

Defendants to stop construction to insure that there is meaningful compliance with NEPA/

Without a writ of mandate and injunction from this Court, the Federal Defendants will

continue todelay the NEPA process while the casino is being constructed by the other

Given the mandatory nature of the NEPA requirements, and the fact that the Federal

Defendants have publically stated that they will prepare an SEIS, it is clear that Plaintiffs are

likely to succeed on the merits of their NEPA claim that the draft SEIS should be finalized and

circulated before the continued construction of the casino has an adverse environmental impact or
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9
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13

14 NEPA requires that environmental considerations be given maximum consideration before

15 federal agencies approve orallow action to be taken ona project. The Federal Defendants

16 announced that they were going toprepare a detailed draft SEIS onthe Jamul casino project in

April 2013. (RJN Exh. C.) Furthermore, they received the GMC and GO in April 2013 and have

more than enough time to study the potential environment impactof the GO and GMC in the

SEIS. It has been over 21 months since the Noticewas published the GO and GMC were

submitted to the NIGC and BIA for review.. Any potential adverse impactsor additional delay to

22 the casino construction project are a result ofthe Defendants' own inaction for the last 21 months.

23 The equities of issuing an injunction while the draft SEIS is finalized and circulated are in favor

24 of the Plaintiffs and the public.

A preliminary injunction enjoining the Defendants from constructing the Jamul casino

until the NEPA process is complete is obviously in the public interest. The NEPA regulations

require that an agency prepare a supplemental EIS if the agency makes substantial changes in the

17

18

19

20

21

25

26

27

28

rationalize orjustify decisions already made." (40 CFR § 1502.5; emphasis added.)

In this case, the SEIS should be completed before the Jamul casino is constructed.

Otherwise it will be used later to justify an already constructed casino project. The Defendants

should be enjoined from constructing, orcontinuing toconstruct, the Jamul casino until the

NEPA process is complete and a draft SEIS is finalized and circulated.

An EIS, including the comments and agency responses, is essential to assure the public

that the agency has considered environmental concerns in its decision making process. Robertson

v. Methow Valley Citizens Council supra. 490 U.S. at349. Infact, the right topublic comment is

the most significant aspect ofthe EIS process. Id. Plaintiffs and the public have an irreplaceable

due process right to provide meaningful comment, and receive the BIA's and NIGC's responses

to those comments, before the casino is constructed.
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26

27

28

proposed action or if there are new circumstances relevant to the environmental issues related to

the proposed project. 40 CFR § 1502.9. Here the BIA and NIGC decided to prepare an SEIS for

both reasons. Consequently, it is in the public interest to complete the SEIS process before the

casino is constructed not after. See Marsh v. Oregon NRDC, 490 U.S. 360 (1989).

Plaintiffs respectfully request that the Court issue a preliminary injunction enjoining all

j Defendants from constructing or continuing construction of the Jamul casino at least until the

8 Federal Defendants comply with NEPA and finalize, circulate and, if appropriate, approve a draft

9 SEIS. Apreliminary injunction is the only meaningful way to protect the status quo and the

NEPA process while a draft SEIS is beingpreparedand circulated.
11

3. The Federal Defendants involvement in this case is not limited to the NIGC's
12 approvalof the GMC. The entire project is controlled and regulated by the NIGC

and BIA. It is essentially a federal project for NEPA purposes/

, a The Defendants argue that the Federal government's involvement in this case is limited to

15 theNIGC approval of the GMC and, therefore, it is tangential or minor. Nothing could be further

16 from the truth. Thefederal role in this casino project is pervasive andcomprehensive. The

7 federal government owns the land. The JIV is, at most, a"domestic dependent sovereign" under
18

the plenary control of Congress and the regulatory control of the Executive Branch. The NIGC
19

regulates gaming by the JIV and must approve any contract between JIV and the private parties.
20

The control of the federal government is so pervasive that some Courts call the relationship

22 between federal government and a tribe and a "guardian -ward" relationship.

23 The touchstone of 'major federal action' for NEPA purposes is a federal agency's

24 authority to influence non-federal activity." Save Barton Creek Ass 'n v. FederalHighway

25 Administration, 950 F.2d 1129, 1135 (5th Cir. 1992). The overall federal involvement in aproject

can turn a private action into a federal action, NAACP v. Medical Center Inc. 584 F.2d.619, 629

(3d. Cir. 1978.) The Defendants' attempt to isolate or segment out the federal role in thisproject

10
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is without merit. If, in an attempt to avoid NEPA compliance, federal involvement is removed

from this casino project, then there would be no project.

Furthermore the NIGC's approval of the GMC is not a minor matter. It gives the NIGC

influence and oversight over the entire casino project. In these circumstances an agency should

look at the whole project when considering whether or not to prepare anEIS. Colorado River

Indian Tribes v. Marsh, 605 F.Supp. 1425, 1431-1434 (CD. Cal. 1985).

4. The 1999 Compact does not support the continuedconstruction of the JIV/Penn
National Casino; just the opposite is true.

The Defendants claim that the 1999 Compact support their right to construct a casino. But

the Defendants ignore the fact that the Compact actually prohibits the construction ofa casino

after 2005 unless and until it is amended to provide for better environmental review. Acopy of

the Compact is submitted with this reply. (Wms. Dec. Exh 3.)

Section 10.8 ofthe Compact incorporates the policies and purposes ofNEPA and CEQA

to mitigate any and all significant adverse off-reservation environmental impacts resulting casino

construction projects. But Section 10.8.3(c) also prohibits the construction ofa casino by the JIV

jg after January 1, 2005 "unless and until an agreement to amend this Section 10.8 has been

19 concluded between the Tribe and the State." (Wms. Dec. Exh. 3;Compact, Section 10.8.3(c).)

20 Despite a timely request from the State, on or about March 1, 2003, the JIV has not agreed

to an amendment to Section 10.8 of theCompact. (Wms. Dec. Exh. 4.) Thus the Compact does

not support the continuedconstruction of the casino. Instead,per the terms of the Compact,

Construction on the casino should cease until Section 10.8 is amended.

A Compact is both a contract and, once approved, is enforceable as federal law. Cuyler v.

26 Adams, 449 U.S. 433, 440 (1981); see also Cabazon Band ofMission Indians v. Wilson, 124 F.3d

27 1050, 1056 (9 Cir. 1997). Thus, the Court should enforce this provision and stop construction of

28 the casino as a violation of the Compact and federal law.
11
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5. Plaintiffs did not unduly delay the bringing of this motion for writof mandate and
injunctive relief.

The Defendants claim that the Plaintiffs unduly delayed their request for a writ ofmandate

and injunctive relief. Defendants know this isnot true and their lack ofcandor with the Court is

disappointing.

In 2014 Penn National initiated excavation and site preparation which required permits

from the California Department ofTransportation and aneasement from the Wildlife

Conservation Board. JAC initiated litigation against both agencies in an effort to stop the

excavation activities until an Environmental Impact Report (EIR) was prepared. The cases were

heard by Sacramento Superior Court Judge Kenny. (Wms Dec. Exhs 4&5.) Attorney Lawrence

represented the JIV in those cases. The cases were dismissed in November 2014, in part because

Judge Kenny felt that the State agencies had no control over the casino aspects ofthe project and,

therefore did not to study those impacts in an EIR under CEQA. These cases are now on appeal.

Inany event the Defendants' contention that JAC slept on its rights and did nothing to try to stop

the excavation for the casino projectpending an environmental reviewis ludicrous,

jg Furthermore, laches is adisfavored defense in NEPA cases. The alleged tardiness ofa

19 party cannot excuse compliance with NEPA. The primary responsibility ofNEPA compliance

20 rests with the agency. See Neighbors ofCuddy Mountain v. United States ForestService, 137

F.3d 1372, 1381 (9th Cir 1998). The laches defense should bedenied if, in addition to the harm to

the plaintiff the environment will be harmed by an agencies failure to comply with NEPA. Ocean

Advocates v. Army Corps ofEngineers, 402 F.3d 846, 862-864 (9th Cir. 2005).

6. The JIV is not an indispensable party to the Plaintiffs NEPA claims.

The Defendants' claim that the JIV is an indispensable party to the NEPA claims lacks

27 merit. The Ninth Circuit has held that "As a general rule, the federal government is the only

28 properdefendant in action to compel compliance withNEPA." This is because only agencies and
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officials of the federal government have the primary obligation and ministerial duty to comply

with NEPA. Kootenai Tribe ofIdaho v. Veneman, 313 F.3d 1094, 1108 (9th Cir. 2002). The JIV

is not an indispensable party. And, in any event, its interests are now protected by Defendants

Penn National, SDGV and C.W.Driver.

CONCLUSION

For the forgoing reasons, and those outlined in their motion, Plaintiffs respectfully request

that this Court protect their and the public's NEPA due process right to submit meaningful

comments on the SEIS by:

1. Issuing a writ of mandate directing the Federal Defendants to complete, circulate and

finalize the SEIS for the Jamul Indian Village/Penn-National casino construction project,

as required by NEPA and as noticed and promised several times by the BIA andNIGC;

and

2. Issuing a preliminary injunction enjoining the Defendants from constructing, or

continuing to construct, the Jamul Indian Village/Penn-National casino at least until the

NEPA process is complete and until the SEIS is finalized and, if appropriate, approved by

the BIA and NIGC.

Dated: January 23, 2015

Respectfully submitted,

/s/Kenneth R. Williams

KENNETH R. WILLIAMS

Attorneyfor Plaintiffs
Jamul Action Committee, Jamul Community
Church, Darla Kasmedo, Paul Scripps, Glen
Revell, and William Hendrix
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