
UNITED STATES COURT OF FEDERAL CLAIMS 
    
   ) 
Quapaw Tribe of Oklahoma (O-Gah-Pah),     ) 
a federally recognized Indian nation, ) 
   ) 
  Plaintiff, ) No. 12-592 L 
   )  
 v.  ) Honorable Thomas C. Wheeler 
   ) 
United States,   ) 
   ) 
  Defendant. ) 
   ) 

PLAINTIFF’S OPPOSITION TO GOVERNMENT’S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND PLAINTIFF’S CROSS-MOTION  

Plaintiff, the Quapaw Tribe of Oklahoma (the O-Gah-Pah), opposes the 

Government’s motion for partial summary judgment and cross-moves for partial summary 

judgment in its favor, asking this Court to hold as a matter of law that the Government has 

breached its duty of trust owed to the Tribe by failing to restore to the Tribe all 

undistributed Indian Claims Commission judgment funds held in trust for the Quapaw 

Tribe, plus interest. 
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1. The Distribution Act only excluded adoptees from receiving funds—as the Tribe 
intended—and the Tribe in 1818, 1890, 1959 and today is the “same Tribe” and its 
members are all lineal, Quapaw-blood descendants.  The Government argues that 
the Senate did not intend for the Tribe to receive any ICC judgment funds because 
the Tribe at one time included adoptees.  Should the Government’s motion be 
denied?   

2. The Federal Circuit has held that if the federal government takes control over 
judgment funds to be paid on a per capita basis, a tribal trust relationship is 
established.  Here, although the Government controlled and deposited the ICC 
judgment funds into Quapaw tribal trust accounts, the Government argues the funds 
were not held in trust on behalf of the Tribe.  Did the Government establish a trust 
duty to the Tribe by depositing the ICC judgment funds into Treasury Department 
accounts designated as tribal trust accounts? 

3. Under 25 U.S.C. § 164, after six years all undistributed judgment funds revert to 
the tribe unless there is no recognized tribal governing body or representative.  The 
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this provision the remaining judgment funds should have reverted to the Tribe.  
Should the Government’s motion be denied? 

4. The Treasury Department records show that the Government held the ICC 
judgment principal and accumulated interest in two respective trust accounts for the 
Quapaw Tribe.  Between 1960 and 1962, $1,037,758.93 was withdrawn from those 
accounts, leaving both accounts with a zero balance.  The Government has no 
information or records about where these funds went.  Since proper trust records 
are missing, should doubts about the distributions be resolved against the trustee?  
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 Summary of Argument 

In 1954, following an appeal to the Court of Claims, the Indian Claims 

Commission (ICC) entered judgment against the United States in Quapaw Tribe v. United 

States,1 awarding $820,024.46 in net damages to the Tribe for the United States’ failure to 

pay the Tribe true value for land it ceded to the United States under an 1824 treaty.2  In 

1959, Congress passed a Act requiring that the judgment funds be distributed per capita to 

members of the Quapaw Tribe (“1959 Distribution Act”).3 

Under the 1961 Act for the restoration to Indian tribes of unclaimed per capita 

tribal trust funds (“1961 Restoration Act”), Congress required the Government to restore to 

the tribe any remaining amounts from per capita distributions, including distributions of 

the ICC judgment required by the 1959 Distribution Act.4  The Government has failed to 

show why it is not required to restore to the Quapaw Tribe all undistributed ICC judgment 

funds.  More importantly, as trustee for these funds, the Government bears the burden of 

proving that it properly performed its trust responsibilities owed to the Tribe.5 

1 Amended Final Award, Quapaw Tribe of Indians v. United States, Ind. Cl. Comm. 
Docket No. 14 (May 7, 1954) (attached as Ex. 7); see also Quapaw Tribe of Indians v. 
United States, 128 Ct. Cl. 45 (1954), aff’g and rev’g in part, 1 Ind. Cl. Comm. 644 (1951). 
2 See Quapaw Tribe, 128 Ct. Cl. at 54 (“We accordingly affirm the Commission’s 
conclusion that only the sum of $28,037 may be regarded as the consideration paid for the 
reserve lands (under the 1824 treaty); and we agree with the Commission that such 
consideration was unconscionable in view of the true value of the land which the 
Commission found to have been $987,092.”). 
3 An Act to authorize a per capita distribution of funds arising from a judgment in favor of 
the Quapaw Tribe, Pub. L. No. 86-97, 73 Stat. 221 (1959) (codified at 25 U.S.C. §§ 911–
14) (“1959 Distribution Act”). 
4 An Act to provide for the restoration to Indian tribes of unclaimed per capita and other 
individual payments of tribal trust funds, Pub. L. No. 87-283, 75 Stat. 584 (1961) (codified 
at 25 U.S.C. § 164) (“1961 Restoration Act”). 
5 See 76 AM. JUR. 2D Trusts § 376 (“If clear, distinct, and accurate accounts are not 
provided, all intendments and presumptions are against the trustee, and all obscurities and 
doubts are to be taken adversely to him or her.”). 
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Based on a snippet from a Senate Committee report, the Government argues that 

Congress did not intend the Quapaw Tribe to receive the ICC judgment funds, erroneously 

contending that the Quapaw Tribe is not the same Quapaw Tribe that received the ICC 

judgment.  The Government also argues, incorrectly, that only federally recognized tribes 

may receive funds under the 1961 Restoration Act.  According to the Government, all 

remaining ICC judgment funds should be paid into the United States Treasury.   

The Government’s erroneous argument that the Quapaw Tribe is not rightfully 

entitled to recover any remaining ICC judgment funds is at odds with admissions the 

United States made in is answer to both the Tribe’s ICC complaint and in the Tribe’s 

complaint in this case.  In both cases, the Government admitted that the Tribe is the 

federally recognized tribe entitled to bring the claims at issue.6  

The Government also ignores the fact that the Tribe has been federally recognized 

since 1818, and that its current (modern) governing body—an elected Business Committee 

with a Chairman—was recognized by the Secretary of Interior since 1956.7  As a noted 

historian of the Quapaw Tribe, Dr. David Baird, confirmed in his declaration: “The 

Quapaw Tribe today is the spiritual, social, and cultural successor to the Quapaw Tribe of 

the early 1800s.”8  The Chairman of the Quapaw Tribe likewise stated in his declaration: 

“The Quapaw Tribe today, which has approximately 4,500 enrolled members, is the direct 

6 Answer ¶ 1, Quapaw Tribe of Indians, Ind. Cl. Comm. Docket No. 14 (attached as Ex. 4) 
(admitting to paragraphs 1 to 3 of the Tribe’s Petition); Pet. ¶¶ 1–3, Quapaw Tribe of 
Indians, Ind. Cl. Comm. Docket No. 14 (attached as Ex. 3). 
7 Berrey Decl. ¶ 4–6 (attached as Ex. 2); Treaty with the Quapaw, Aug. 24, 1818, 7 Stat. 
176; Treaty with the Quapaw, Nov. 15, 1824, 7 Stat. 232; Treaty with the Quapaw, May 
13, 1833, 7 Stat. 424; Treaty with the Comanche, Etc., Aug. 24, 1835, 7 Stat. 474; Treaty 
with the Seneca, Mixed Seneca and Shawnee, Quapaw, Etc., Feb. 23, 1867, 15 Stat. 513; 
Agreement of Sept. 13, 1865 (unratified) (Kappler, 1904, vol. 2, p. 1050). 
8 Baird Decl. ¶ 9 (attached as Ex. 1). 
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successor to the Quapaw tribe in Arkansas.  There is and never has been any other tribe of 

Quapaw people.”9   

Read in context of other legislative history, the Senate Committee report (the only 

evidence relied upon by the Government) reflects a concern that the ICC judgment not be 

paid to non-Quapaw Indians.10  The Government simply ignores the weight of evidence 

showing that the Quapaw Tribe shared this concern and therefore drafted a proposal to 

accomplish this objective and lobbied for passage of the 1959 Distribution Act.11  And in 

1959, Congress approved the Tribe’s and the Secretary of Interior’s proposal to distribute 

the appropriated judgment funds on a pro rata basis to tribal members who were listed on 

the 1890 membership roll—or were descendants of such members—and were of Quapaw 

blood.12  The Government also fails to acknowledge that the Quapaw Tribe today bases its 

membership criteria on the original 1890 Quapaw membership roll, which is based on 

Quapaw blood lineage.13  

9 Berrey Decl. ¶ 7 (attached as Ex. 2). 
10 S. REP. NO. 86-335, at 1 (1959) (attached as Ex. 11) (“Because the present Quapaw 
Tribe in Oklahoma is composed of Quapaws, members of other Indian tribes adopted into 
the tribe, as well as some descendants of non-Indians, it should not be considered the 
successor in interest of the Quapaw Tribe as it existed in the 1820’s.”); Hearing on H.R. 
7053 Before the H. Subcomm. on Interior & Insular Affairs (“Hearing on H.R. 7053”), at 6 
(June 15, 1959) (attached as Ex. 12) (statement of Robert Whitebird, Chairman, Tribal 
Bus. Comm., Quapaw Tribe) (“Mr. Sisk: . . . I understand the position of these gentlemen 
to be they are in favor of the bill which requires compliance with the 1890 roll and would, 
therefore, exclude the so-called adopted or non-Quapaw people who might otherwise be 
members of the tribe, is that correct?  Mr. Whitebeard: That is correct.”). 
11 See Hearing on H.R. 7053, at 11 (attached as Ex. 12) (statement of Lewis Sigler, Dep’t 
of Interior) (“Mr. Edmondson: I just want to say that I though the department [of the 
Interior] has struggled with the problem of tribal agreement on this legislation . . . and I 
know that the agreement that has been reached is the result of a number of trips up to the 
area of the tribe and many, many conferences with the tribal leaders.”). 
12 1959 Distribution Act. 
13 Berrey Decl. ¶ 7 (attached as Ex. 2); Quapaw Tribe of Oklahoma, Membership 
Ordinance (July 17, 1977, as amended July 16, 1978) (attached as Ex. 18). 
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Also, contrary to what the Government contends in its motion, the Government 

owes a trust duty to the Quapaw tribe for the ICC judgment funds, which it deposited and 

maintained in Quapaw tribal trust accounts at the Treasury Department.14  But no records 

exist that would allow this Court to determine if the trustee distributed the ICC judgment 

funds in accordance with the requirements of the 1959 Distribution Act.15  All the Treasury 

Department account statements show is that the funds were deposited into two Quapaw 

tribal trust accounts—one for principal and the other for accumulating interest.16  The 

statements show that the Government removed the money from the accounts by 1962.17  

But no records show where the money went.18  Giving the trustee the benefit of the doubt, 

the Quapaw Analysis reasonably estimated that only 25% of the funds were not properly 

distributed.19   

In the absence of any records evidencing that distributions to specific individual 

tribal members were ever made, this Court should determine that none of the ICC 

judgment was properly distributed to individual tribal members, holding that the Tribe is 

entitled to the $820,024.46 ICC judgment, plus interest from May 7, 1954 (the date of the 

14 See LeBeau v. United States, 474 F.3d 1334, 1341 n.5 (Fed. Cir. 2007) (“The terms of 
the 1972 Distribution Act created a trust responsibility because the United States retained 
control over tribal monies while the Tribes were preparing their rolls subject to the 
Secretary's approval, and while the Secretary was preparing the roll of lineal 
descendants.”). 
15 Estes Dep. 144:17–145:19 (attached as Ex. 26). 
16 U.S. Treasury Dep’t, Combined Statement of Receipts, Expenditures and Balances of 
the United States Government for the Fiscal Years Ended June 30, 1955–63 (attached as 
Ex. 9) (“U.S. Treasury Combined Statement”). 
17 U.S. Treasury Combined Statement Fiscal Year 1962 (attached as Ex. 9). 
18 Estes Dep. 144:17–145:8 (attached as Ex. 26) (testifying that the United States has no 
record of what happened to the funds in the principal and interest accounts held in trust for 
the Tribe). 
19 Quapaw Info. Sys., Inc., Quapaw Analysis: An Analysis of Historical Federal 
Management of Quapaw Trust Assets 103 (2010) (Doc. 14) (“Quapaw Analysis”). 
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ICC’s Amended Order).  Alternatively, the Court could adopt the estimate contained in the 

Quapaw Analysis20—that 25% of the funds were not properly distributed—thereby holding 

that the Tribe is entitled to $257,399.97 (25% of the total to be distributed as of 1962) plus 

interest from July 16, 1962. 

For all of these reasons, the Government’s motion for partial summary judgment 

should be denied, and the Tribe’s cross-motion for summary judgment should be granted. 

 Factual Background 

1. In 1954 the Indian Claims Commission awarded the Quapaw Tribe 
$820,024.46 (plus attorneys’ fees and costs) as damages for the United States’ 
failure to pay the Tribe the true value of the Tribe’s ancestral lands in 
Arkansas 

In Quapaw Tribe of Indians v. United States,21 the Court of Claims in 1954 

affirmed and amended the Indian Claims Commission’s award of damages to the Quapaw 

Tribe based on the United States’ grossly inadequate payment for the Quapaw Tribe’s 

ancestral lands in Arkansas ceded to the United States under the 1824 treaty: 

In its second cause of action appellant-tribe sought recovery on the ground 
that the amount paid by the Government to the tribe for its 1818 treaty lands 
sold to the Government by the treaty of November 15, 1824, 7 Stat. 232, 
was grossly inadequate within the meaning of clause (3) of Section 2 of the 
Indian Claims Commission Act.  The Commission found that the Indians 
received, under this treaty, $28,037 for 1,161,284.75 acres of the 
reservation acquired by the Government, or 2.4 cents per acre, whereas the 
true value of this land in 1824 was 85 cents per acre.22 

20 The Quapaw Analysis was done under Government contract and subject to Government 
supervision and approval.  Cf. Osage Tribe of Indians of Okla. v. United States, 96 Fed. Cl. 
390, 456 (2010) (“The court, guided by Warm Springs, holds that . . . [plaintiff’s] reliance 
on the Andersen Report’s statements of interest to estimate a portion of its damages is 
reasonable.”). 
21 Quapaw Tribe of Indians v. United States, 128 Ct. Cl. 45 (1954), aff’g and rev’g in part, 
1 Ind. Cl. Comm. 644 (1951). 
22 Quapaw Tribe, 128 Ct. Cl. at 50. 
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The Court of Claims, quoting from 25 U.S.C. § 70a, explained the basis for the 

Indian Claims Commission’s jurisdiction to make this award: 

The Commission shall hear and determine the following claims against the 
United States on behalf of any Indian tribe . . . (3) claims which would 
result if the treaties, contracts, and agreements between the claimant and the 
United States were revised on the ground of . . .  unconscionable 
consideration . . . . 25 U.S.C.A. § 70a(3).23 

 The Quapaw Tribe’s final amended judgment from the Indian Claims Commission 

was $987,092.00, reduced by certain offsets of $59,423.96, for a net award of 

$927,668.04.24  The Commission also determined that the Tribe’s attorneys were entitled 

to $107,643.58 in fees and costs to be paid from the Tribe’s judgment, reducing the Tribe’s 

net recovery to $820,024.46.25 

A few months later Congress passed the Supplemental Appropriation Act of 

August 26, 1954,26 appropriating a total of $927,668.04 to pay the Quapaw Tribe’s 

judgment and attorneys’ fees.  The Secretary of Interior, after paying the Tribe’s attorneys, 

deposited the remainder of $820,024.46 into Treasury Department trust account No. 

14X7156 in the name of the Quapaw Tribe, and established a second trust account, No. 

14X7656, in the name of the Quapaw Tribe, to accumulate 4% annual interest.27 

23 Quapaw Tribe, 128 Ct. Cl. at 47 n.2. 
24 H.R. REP. NO. 86-593, at 1 (1959) (attached as Ex. 13); see also Quapaw Tribe, 128 Ct. 
Cl. at 54 (“In determining the quantum of relief the Commission shall make appropriate 
deductions for all payments made by the United States on the claim, and for all other 
offsets, counterclaims, and demands that would be allowable in a suit brought in the Court 
of Claims . . . .” (internal quotation omitted)). 
25 H.R. REP. NO. 86-593, at 1 (1959) (attached as Ex. 13). 
26 Pub. L. No. 83-663, 68 Stat. 801, 827–28 (1954); see also 25 U.S.C. § 912 (identifying 
68 Stat. 801 as the Act appropriating funds to the Quapaw Indians for the 1954 Indian 
Claims Commission judgment). 
27 See U.S. Treasury Combined Statement Fiscal Year 1955 (attached as Ex. 9); Letter 
from Alfred DuBray, Acting Assistant Area Director, U.S. Bureau of Indian Affairs, 
Muskogee Area Office to E. E. Lamb, Field Representative, Miami, Okla. (Aug. 19, 1960) 
(attached as Exhibit 2) (“1960 DuBray Letter”).  
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2. The same Quapaw Tribe has been federally recognized since at least 1818, and 
in 1956, the Quapaw Tribe adopted its modern governing structure with the 
Chairman of the Business Committee as the elected head of the Tribe, under 
guidance from the United States Bureau of Indian Affairs 

The Quapaw Tribe’s governing body, since 1818, has consistently worked with—

and been recognized by—the federal government and the Bureau of Indian Affairs.28  In 

December 1954, shortly after Congress appropriated funds to pay the Tribe’s ICC 

judgment, the Quapaw Tribal Council adopted and its Chairman sent to the Interior 

Department a resolution requesting that these funds be distributed only to lineal 

descendants of members of the original Quapaw Tribe as shown on the 1890 roll: 

We of the tribal council have made considerable and extensive investigation 
in arriving at a determination of which class of persons we consider eligible 
to participate and receive the judgment monies.  We feel that the 
elimination of all persons not of Quapaw blood is self explanatory. The 
judgment was recovered under the theory of a wrong against the tribe 
arising out of the Treaty of 1824. 

*    *   * 

It is the confirmed and unanimous opinion of the members of the tribal 
council that only the blood members of the tribe as designated In the 
Resolution, have a moral and legal right to participate and receive the 
judgment monies.29 

In 1956, the Bureau of Indian Affairs pressured the Tribe to abandon its prior 

system of governance by chiefs in favor of an elected body.30  The General Council of the 

Tribe approved a resolution on August 19, 1956 (approved by the Commissioner for Indian 

Affairs on September 20, 1957) that placed authority to speak and act on behalf of the 

28 Berrey Decl. ¶¶ 6, 8 (attached as Ex. 2). 
29 Letter from Chairman Walter King, Jr. to Hon. Glenn L. Emmons, Comm’r of Indian 
Affairs (Dec. 16, 1954) (attached as Ex. 8). 
30 Berrey Decl. ¶ 10 (attached as Ex. 2). 
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Tribe in the elected Quapaw Tribal Business Committee.31   

3. In 1959, at the request of the Quapaw Tribe, Congress approved a plan to 
distribute the ICC judgment funds, plus accrued interest, to lineal descendants 
of the original Quapaw Tribe members listed on the 1890 roll 

In 1959, the U.S. House of Representatives had under consideration H.R. 7053, the 

bill authorizing distribution of the Quapaw Tribe’s judgment funds.  The bill was 

“introduced by Representative Edmondson at the request of the Secretary of the Interior 

and the Quapaw Tribe of Oklahoma.”32  The Secretary of Interior supported the Quapaw 

Tribe’s position that only lineal descendants of the original Quapaw Tribe’s members, and 

not persons adopted into the Tribe, should receive the distribution of funds.33  The House 

Interior Committee invited the Quapaw Tribe’s Chairman, Vice-Chairman, and a member 

of the Business Committee (the Tribe’s governing body) to testify in support of the bill.  

Chairman Whitebird testified that: 

On January 4, 1959, the legislative proposal was presented to the Business 
Council of the Quapaw Tribe January 4, 1959.  The amendments that were 
made by the [Interior] Department were presented by Paul Pickinger, 
Muskogee Area Director [of the Bureau of Indian Affairs].  The Chair asked 
either for the approval or disapproval of these amendments.  The General 
Council of the Quapaw Tribe voted 77 in favor and 4 against.34 

On July 17, 1959 President Eisenhower signed the legislation, authorizing 

distribution of the 1954 judgment funds to lineal descendants of the Quapaw Tribe as 

shown on the 1890 roll.35  The Distribution Act authorized the Secretary of Interior to 

“prepare a roll of the persons whose names appear on the Quapaw membership roll 

31 Id. ¶ 11; Resolution Delegating Authority to the Quapaw Tribal Business Committee to 
Speak and Act In Behalf of the Quapaw Tribe of Indians (Aug. 19, 1956) (attached as Ex. 
10). 
32 H.R. REP. NO. 86-593, at 1 (1959) (attached as Ex. 13). 
33 Id. at 2. 
34 Hearing on H.R. 7053, at 3 (attached as Ex. 12). 
35 1959 Distribution Act. 
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forwarded under date of January 4, 1890, and whose membership in the tribe was then 

based upon Quapaw blood rather than solely upon adoption, and the descendants of such 

persons, who are living on the date of this Act.”36  The Act gave prospective distributees 

six months to file applications with the Bureau of Indian Affairs, and gave the Quapaw 

Business Committee (and other interested persons) three months “for the purpose of 

lodging protests against any application.”37 

The Act also authorized pro rata distribution of the money in the Quapaw Tribe’s 

two trust accounts (one for principal, one for interest) to the persons identified by the 

Secretary’s roll as lineal descendants of the original Quapaw Tribe, and noted that these 

funds were “in satisfaction of a judgment against the United States that was obtained by 

the tribe in the Indian Claims Commission on May 7, 1954 and accrued interest thereon.”38 

The Secretary’s final roll of lineal descendants of the Quapaw Tribe listed 1,144 

names.39  The Tribe has adopted (and continues to present day to use) this 1959 roll as the 

official list of descendants of the original Tribe.  The Tribe’s 1977 membership ordinance 

requires all enrollees to be able to prove they have Quapaw blood, either by tracing their 

ancestry to an individual on the Tribe’s 1890 membership roll or to a person on the 1959 

Payment Roll.40  

4. The Government has no evidence that the ICC funds were actually distributed 
to Quapaw Tribe members—all the records show is that all of the money had 
been removed from the Tribe’s trust accounts by 1962 

36 Id. § 1, 25 U.S.C. § 911. 
37 Id. 
38 Id. § 2, 25 U.S.C. § 912. 
39 Quapaw Tribal Business Committee, Disposition of Claims Funds (July 16, 1962) 
(attached as Ex. 17). 
40 Berrey Decl. ¶ 7 (attached as Ex. 2); Quapaw Tribe of Oklahoma, Membership 
Ordinance (July 17, 1977, as amended July 16, 1978) (attached as Ex. 18). 
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Despite the mandate of the 1959 Distribution Act, the United States has no 

evidence that these funds were actually distributed to the Tribe’s members or how much 

was left after the distribution (if it occurred).  The amount in the Quapaw Tribe’s interest 

trust account (No. 14X7656) grew annually so that by 1960, according to Treasury 

Department records, it contained $174,239.47, and by 1961, $214,380.18 after an 

expenditure of $3,354.29.41  By the end of fiscal year 1961, all but $455.99 had 

disappeared from these two accounts and by fiscal year 1962, both accounts had a zero 

balance.  In total, $1,037,758.93 in tribal trust funds was removed from these two trust 

accounts by 1962 with no explanation or records to indicate where the funds went.42  Table 

1 summarizes these account balances, as shown in the U.S. Treasury Department’s 

Combined Statement of Receipts.  

The Government’s designated spokesman under RCFC 30(b)(6), Michael Estes, a 

Program Analyst for the U.S. Office of Historical Trust Accounting,  testified at his 

deposition:  

41 U.S. Treasury Combined Statement Fiscal Year 1961 (attached as Ex. 9). 
42 U.S. Treasury Combined Statements Fiscal Years 1955–63 (attached as Ex. 9). 

Table 1: Summary of U.S. Treasury Department’s Combined Statement of Receipts for 
the Quapaw Tribe’s judgment trust accounts 

Fiscal 
Year 

Principal 
Balance 

Interest 
Balance 

Principal 
Expenditures 

Interest 
Expenditures 

Running 
Balance 

1955 $820,024.46 $10,244.69 - - $830,269.15 
1956 $820,024.46 $43,045.67 - - $863,070.13 
1957 $820,024.46 $75,846.65 - - $895,871.11 
1958 $820,024.46 $108,647.63 - - $928,672.09 
1959 $820,024.46 $141,448.61 - - $961,473.07 
1960 $820,024.46 $174,239.47 - $3,354.29 $990,909.64 
1961 $820,024.46 $214,380.18    $820,024.46 $213,924.19 $455.99 
1962 - $455.99 - $455.99 - 
1963 - - - - - 

Total Expenditures: $820,024.46 $217,734.47  
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Q. What record does the government have of where that $820,000 
went? 
A. I have not seen a record of that.43 

Nor does the United States have any records as to what happened to the 

$214,380.18 that was in the Quapaw Tribe’s interest account:  

Q. As to the interest amount . . . where did that money go? 
A. The combined statement indicates there was an expenditure of 
$213,924.19.  I don’t have more information on—on where that expenditure 
was—who that was made to.44 

The United States also has no records showing what happened to the more than one 

million dollars of funds it held in trust for the Quapaw Tribe in these two accounts: 

Q.   So what kind of records does the government have of where these two 
sums, something in excess of a million dollars, went? 
A.   I haven’t collected or been provided those types of documents.45 

The Quapaw Analysis, a report prepared by a government contractor, Quapaw 

Information Systems, Inc., under the supervision of the Office of Historical Trust 

Accounting, likewise concluded that no documentation existed showing that the funds held 

in trust were distributed to tribal members: 

As of June 30, 1960, following payment of attorney fees and expenses, 
records show $820,024.46 in Quapaw Tribal Funds were sitting in Treasury 
account 14X7156 with an additional $170,668.47 in account 14X7656 
(Interest and Accruals on Interest-Awards of Indian Claims Commission) . . 
. .  As of July 16, 1962, the total balance of funds to be distributed was 
$1,029,599.88 . . . .  Eleven hundred and forty-four members of record were 
identified as eligible to receive a per capita distribution of $900.  The 
Project Team has found no documentation that all of these funds were 
distributed and estimates that 25% of the funds were never distributed.  
Funds not distributed to individual tribal members were to be transferred 
directly to the Tribe, and there is no record that this happened.46 

43 Estes Dep. 144:17–19 (attached as Ex. 26). 
44 Id. at 144:20–145:8. 
45 Id. at 145:15–19. 
46 Quapaw Analysis at 103 (Doc. 14). 
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5. Congress passed legislation in 1961 and in 1973 to ensure that all 
undistributed tribal trust funds be restored to tribes and to correct for long 
delays in payment of ICC judgments 

In 1961 Congress passed Public Law 87-283, titled “an Act to provide for the 

restoration to Indian tribes of unclaimed per capita and other individual payments of tribal 

trust funds.”47  This 1961 Restoration Act, codified as 25 U.S.C. § 164, provided that tribal 

funds remaining undistributed to individual tribal members for six years would revert to 

the tribe:     

[T]he share of an individual member of an Indian tribe or group . . . in 
Indian tribal or group funds . . . shall be restored to tribal ownership if for 
any reason such share cannot be paid to the individual entitled thereto and 
remains unclaimed for a period of 6 years from the date of the 
administrative directive to make the payment.48 

In nearly identical letters sent to the House and Senate requesting the legislation, 

Assistant Secretary of Interior John A. Carver explained the need for the statute: 

Dear Mr. Speaker: Enclosed is a draft of a proposed bill to provide for the 
restoration to Indian tribes of unclaimed per capita and other individual 
payments of tribal trust funds. 

*   *   * 

Congress on many occasions has provided for a distribution of tribal trust 
funds among the members of a tribe.  The methods prescribed have varied 
greatly. 

*   *   * 

Any segregation of tribal trust funds presents the problem of what to do 
with the shares of persons whose whereabouts are unknown, who are 
deceased and leave no heirs or devisees, or whose heirs or devisees cannot 
be found.  Generally, such shares are eventually deposited in the Treasury 
of the United States subject to claim if the person ever appears, or they 
remain in the tribal trust fund which has been segregated. 

The proposed bill would permit these unpaid shares to be restored to the 

47 Pub. L. No. 87-283, 75 Stat. 584 (1961) (codified at 25 U.S.C. § 164).  
48 25 U.S.C. § 164. 
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tribe for general tribal use, unless some other disposition is specifically 
provided by law.  Examples of such provisions are found in the legislation 
that terminates federal trust responsibilities over particular tribes, and which 
provides that the property of individuals (which includes unpaid per capitas) 
shall be disposed of in accordance with State laws.  If there is no tribal 
organization to take the unpaid shares, the proposed bill provides for their 
deposit in the general fund of the Treasury of the United States . . . . 49  

In testimony before the House Indian Affairs subcommittee Lewis A. Sigler, 

Assistant Legislative Counsel for the Department of Interior, pointed out that the money in 

question was tribal money to begin with, and so should revert to the tribe if not distributed:   

I would like to point out in this case the money we are talking about was 
tribal money to begin with, and this is a scheme whereby you try to 
distribute the tribal money to the members of the tribe, and then if you 
cannot find them, it seems to me only reasonable to let the money go back 
into the tribal account.”50  

The Senate Report also contains a letter from the Assistant Secretary of Interior, 

John A. Carver, stating how important it was to tribes to have these funds restored to their 

accounts:  

We should like to stress the fact that the money in question was originally 
tribal money, and that unclaimed per capitas should in equity go back to the 
tribe.  The important accomplishment of the bill would be to permit these 
idle unpaid and unclaimed funds to go back to the credit of the tribe where 
they could be put to some use or benefit.  It often happens that even small 
sums of money can be very important to a tribe if available for some 
administrative need of the tribal organization.  

We expect legislation of this general nature to be of particular future 
importance in view of legislation in recent years to individualize various 
tribal trust funds through per capita payments. It is inevitable that a 

49 Letter from John A. Carver, Jr., Assistant Sec’y of the Interior, to Hon. Sam Rayburn, 
Speaker of the H.R. (Apr. 28, 1961), in H.R. REP. NO. 87-1005, at 2–4 (1961) (attached as 
Ex. 16).  
50 Hearing on H.R. 7096 before Subcommittee on Indian Affairs of the Committee on 
Interior and Insular Affairs, at 5–6 (Aug. 14, 1961) (statement of Lewis A. Sigler, 
Assistant Legis. Counsel, Dep’t of the Interior) (attached as Ex. 21). 
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substantial number of these payments will be unclaimed.”51  

The 1961 statute contained one exception for tribes having no governing body 

authorized to act for the tribe:    

Provided, That if such individual is a member of an Indian tribe or group 
that has no governing body recognized by the Secretary of the Interior as 
authorized to act on behalf of the tribe or group, such unpaid share and 
interest shall be regarded as not capable of restoration to a tribal or group 
entity and shall be deposited in the general fund of the Treasury of the 
United States.52  

Interior Department regulations broadly define a governing body recognized by the 

Secretary of the Interior: 

Tribal governing body means, as recognized by the Secretary, the governing 
body of a formally organized or recognized tribe or group; the governing 
body of any informally organized tribe or group, the governing body of a 
formally organized Alaska Native entity or recognized tribe in Oklahoma, 
and for the purposes of the Act [of 1973, Pub. L. No. 93-134] the 
recognized spokesmen or representatives of any descendant group.53 

In 1973 Congress passed another statute, codified at 25 U.S.C. § 1401, specifically 

governing  

all use or distribution of funds appropriated in satisfaction of a judgment of 
the Indian Claims Commission or the Court of Claims in favor of any 
Indian tribe, band, group, pueblo, or community (hereinafter referred to as 
“Indian tribe”), together with any investment income earned thereon, after 
payment of attorney fees and litigation expenses.54  

51 Letter from John A. Carver, Jr., Assistant Sec’y of the Interior, to Hon. Clinton P. 
Anderson, Chairman, Sen. Comm. on Interior and Insular Affairs (May 16, 1961), in S. 
REP. NO. 87-276, at 4 (1961) (attached as Ex. 15). 
52 25 U.S.C. § 164.  
53 25 C.F.R. § 87.1(h) (Definitions). 
54 Pub. L. No. 93-134, § 1, 87 Stat. 466 (1973) (codified as amended at 25 U.S.C. § 1401).  
In 1983, Congress amended the Indian Judgment Distribution Act to remove an 
unconstitutional legislative-veto provision following the Ninth Circuit’s decision in 
Chadha v. Immigration & Naturalization Serv., 634 F.2d 408 (9th Cir. 1980), aff’d, 462 
U.S. 919 (1983).  See Wolfchild v. United States, 101 Fed. Cl. 54, 89–90 (2011) 
(discussing the constitutional defect), aff’d & rev’d in part, 731 F.3d 1280 (Fed. Cir. 
2013)).  In 1995, Congress eliminated the requirement that the Secretary submit a 
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 The statute as amended (the “Indian Tribal Judgment Funds Use or Distribution 

Act”) requires that all undistributed Indian Claims Commission judgment funds must be 

held in trust for the tribe: 

Except as provided in sections 164 and 165 of this title [25 U.S.C. §§ 164–
65], amounts which the Secretary of the Interior has remaining after . . .  
distribution of amounts awarded in satisfaction of a judgment in favor of an 
Indian tribe or tribes, together with any investment income earned 
thereon . . . , shall be held in trust by the Secretary for the tribe or tribes 
involved if the plan or Act does not otherwise provide for the use of such 
amounts.55 

The House report for the 1973 Act (H.R. 8029 / S. 1016) explained that “[t]he 

purpose of H.R. 8029 . . . is to provide for the use or distribution of Indian judgment funds 

appropriated in satisfaction of awards of the Indian Claims Commission and the Court of 

Claims without further legislation.”56  The report further explained that “[f]unds 

appropriated to satisfy judg[ments] of the Indian Claims Commission or the Court of 

Claims on behalf of Indian plaintiffs are deposited in the United States Treasury to the 

credit of the plaintiff tribe.”57 

The Senate report on the 1973 Act noted that this legislation was necessary in part 

to correct the long delays seen in the distribution of judgment funds: 

[T]he lengthy process of approval of plans for distribution of judgment 
funds by the Secretary of the Interior, his submission of a legislative 
proposal to Congress, the holding of hearings on such proposals, has caused 
long delays, in some cases, over several years after judgments have been 
awarded until their distribution.  The majority of Indian tribes need the 
funds for constructive purposes and can ill afford those unnecessary 

distribution plan to Congress.  Federal Reports Elimination and Sunset Act of 1995, Pub. 
L. No. 104-66, 109 Stat. 707; see also Wolfchild, 101 Fed. Cl. at 90 (describing the repeal).   
55 Indian Law Technical Amendments of 1987, Pub. L. No. 100-153, § 4, 101 Stat. 886 
(codified as amended at 25 U.S.C. § 1401).   
56 H.R. REP. NO. 93-377, at 3 (1973) (attached as Ex. 20).  
57 Id. at 4. 
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delays.58 

6. Response to the Government’s Statement of Undisputed Facts 

The Government proposed 12 undisputed material facts in its motion for partial 

summary judgment.59  The Tribe responds as follows: 

Tribe’s Response to Government’s proposed undisputed fact no. 1: This 
proposed fact is incomplete and misleading because it fails to disclose that in the ICC 
petition the Quapaw Tribe sued on its own behalf, while the three named individuals sued 
only as putative class representatives in case ICC rules should require a class—which they 
did not.  In relevant part Paragraph 1 of the petition reads: 

Come now the Quapaw Tribe of Indians now located in the State of 
Oklahoma by and through their approved attorneys . . . and assert the claims 
hereinafter set out on behalf of said tribe and its members.  The plaintiffs 
Paul Goodeagle, Sr., Louis A. Imbeau and Sam Douthit, all of whom are 
enrolled members of said Quapaw Tribe of Indians, appear herein as the 
representatives and on behalf of all the members of said tribe and all 
persons who shall be found entitled to participate in any judgment which 
may be rendered herein, the same being members of a class too numerous to 
be joined herein, if such representation shall be found to be necessary under 
the rules of this Commission, said appearance being under the 
circumstances as hereinafter set out.60  

No class was ever certified, and judgment was entered in favor of the Quapaw 
Tribe of Indians only.  The Court of Claims stated: 

In its second cause of action appellant-tribe sought recovery on the ground 
that the amount paid by the Government to the tribe for its 1818 treaty lands 
sold to the Government by the treaty of November 15, 1824, 7 Stat. 232, 
was grossly inadequate within the meaning of clause (3) of Section 2 of the 
Indian Claims Commission Act.61 

And Congress, in the 1959 Distribution Act (providing pro rata distribution of the 
judgment funds) states that they were appropriated “in satisfaction of a judgment against 
the United States that was obtained by the tribe in the Indian Claims Commission . . . .”62  

Tribe’s Response to the Government’s proposed undisputed fact nos. 2–4: 
These proposed facts are incomplete and misleading for the same reasons as No. 1—

58 S. REP. NO. 93-167, at 2 (1973) (attached as Ex. 19). 
59 Def.’s Mot. at 2–4. 
60 Pet. ¶ 1 (attached as Ex. 3). 
61 Quapaw Tribe, 128 Ct. Cl. at 50. 
62 1959 Distribution Act § 2.  
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because no class was ever certified, the participation of the three individuals named as 
putative class members was moot.  No. 4 is also untrue, since the judgment ran in favor of 
the Quapaw Tribe of Indians only, and not “Petitioners” as the Government asserts. 

Tribe’s Response to the Government’s proposed undisputed fact nos. 5–7: This 
is not quite accurate, since the Tribe was required to pay the attorneys’ fees and costs out 
of the judgment amount.  Thus the judgment was for $927,668.04, and that was the amount 
Congress appropriated.63  Out of that sum the Tribe paid $107,643.58 in attorneys’ fees 
and costs, leaving a net amount of $820,024.46 which the Government deposited in 
Treasury Department trust account no. 14X7156 in the name of the Quapaw Tribe.64 

Tribe’s Response to the Government’s proposed undisputed fact no. 9: This 
proposed finding is incomplete and misleading because it fails to disclose that another 
reason for the distribution method was that the Quapaw Tribe chose it.  Rep. Edmondson 
(OK), the bill’s sponsor, stated “I introduced this bill on May 11 in response to a request 
from the tribal business committee of the Quapaw Tribe and the Department of the 
Interior,”65 and the Interior Department’s representative testified “We believe the bill is in 
good form and will accomplish what the Quapaw Indians want to be done.  It has been the 
customary practice that when tribal funds are distributed they are distributed equally to the 
members who are then living and that is what this bill provides.”66 

Tribe’s Response to the Government’s proposed undisputed fact no. 10: Funds 
in ICC Docket No. 14 principal account (14X7156) and its corresponding interest account 
(14X7656) were removed between Fiscal Years 1960 and 1962.  $820,024.46 from the 
principal account and $217,734.47 from the interest account was removed during this time 
period.  No evidence exists to suggest that these funds were “disbursed” or distributed to 
the Quapaw Tribe or its members as required by the 1959 Distribution Act.   

The Tribe relies on the following undisputed material facts in support of its cross-

motion: 

1. The Indian Claims Commission rendered its judgment,67 affirmed by the Court of 
Claims,68 in favor of the Quapaw Tribe of Indians, Plaintiff in this case—and no 
other party.  Congress appropriated $927,668.04 to pay this judgment in 1954.69  

2. The Secretary of Interior deposited these funds (after paying the Tribe’s attorneys 
fees and costs) in Treasury Department trust account No. 14X7156, in the name of 
the Quapaw Tribe, and opened an associated interest account, Treasury Department 

63 Pub. L. No. 83-663, 68 Stat. 801, 827–28 (1954). 
64 H.R. REP. NO. 86-593, at 1 (1959) (attached as Ex. 13). 
65 Hearing on H.R. 7053, at 2 (attached as Ex. 12). 
66 Id. at 10. 
67 Quapaw Tribe, 1 Ind. Cl. Comm. 644 (attached as Ex. 5). 
68 Quapaw Tribe, 128 Ct. Cl. 45. 
69 Pub. L. No. 83-663, 68 Stat. 801, 827–28 (1954). 

 17 

                                                 

Case 1:12-cv-00592-TCW   Document 66   Filed 01/22/15   Page 25 of 57



trust account No. 14X7656, also in the name of the Quapaw Tribe.70   

3. These accounts are labeled “TRUST FUND ACCOUNTS—DEPARTMENT OF 
THE INTERIOR” in the United States Treasury Department’s annual Combined 
Statement of Receipts, Expenditures and Balances.71 

4. In 1959, at the request of the Quapaw Tribe and the Interior Department,72 
Congress passed a statute authorizing distribution of the funds held in these two 
Quapaw Tribe trust accounts, characterizing the funds as  appropriated “in 
satisfaction of a judgment against the United States that was obtained by the tribe 
in the Indian Claims Commission . . . .”73 

5. All of the funds in ICC Docket No. 14 principal account (14X7156) and its 
corresponding interest account (14X7656) were removed between Fiscal Years 
1960 and 1962—$820,024.46 from the principal account and $217,734.47 from the 
interest account.74 

6. No evidence exists to suggest that these funds were “disbursed” or distributed to 
the Quapaw Tribe or its members as required by the 1959 Distribution Act.75  

 Argument 

I. Standard of Review 

On a motion for summary judgment, the moving party bears the burden of 

establishing that no genuine issue of material fact precludes judgment and that the movant 

is entitled to judgment as a matter of law.76  “Only disputes over facts that might affect the 

outcome of the suit under the governing law will properly preclude the entry of summary 

judgment.”77  The nonmoving party gains the benefit of all reasonable inferences and 

70 1960 DuBray Letter (attached as Ex. 14); Quapaw Analysis at 103 (Doc. 14). 
71 U.S. Treasury Combined Statement Fiscal Years 1955–63 (attached as Ex. 9). 
72 H.R. REP. NO. 86-593, at 1 (1959) (attached as Ex. 13). 
73 1959 Distribution Act. 
74 U.S. Treasury Combined Statement Fiscal Years 1960–62 (attached as Ex. 9). 
75 Estes Dep. 144:17–145:19 (attached as Ex. 26). 
76 Duramed Pharms, Inc. v. Paddock Labs., Inc., 644 F.3d 1376, 1380 (Fed. Cir. 2011) 
(“Summary judgment is appropriate if there are no genuine issues of material fact and the 
moving party is entitled to judgment as a matter of law.”). 
77 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
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presumptions on a motion for summary judgment.78  “To avoid summary judgment, the 

nonmoving party must put forth evidence sufficient for a reasonable finder of fact to return 

a verdict for that party.”79 

Here, the undisputed material facts support the Tribe’s cross-motion for partial 

summary judgment.  The Tribe relies on the United States Treasury’s combined statements 

and the ICC judgment to establish the amount present in the Tribe’s trust accounts, which 

the United States does not dispute.80  And the Tribe relies on testimony by the 

Government’s designated representative to establish that the United States has no record of 

where those trust funds went.81   

 In sharp contrast, the Tribe disagrees with many of the facts that the Government 

has put forward incorrectly as undisputed material facts supporting its motion.  First, the 

Quapaw Tribe was a party to the Indian Claims Commission litigation and was awarded 

judgment by the Commission in its favor.82  Second, the United States has provided no 

evidence that the judgment funds were ever properly distributed to the Tribe, in Fiscal 

Years 1960, 1961, or at any other time.83   

In addition, statutes passed for the benefit of Indian tribes “are to be construed 

78 Id. at 255 (“The evidence of the non-movant is to be believed, and all justifiable 
inferences are to be drawn in his favor.”). 
79 Round Valley Indian Tribes v. United States, 97 Fed. Cl. 500, 510 (2011) (citing 
Anderson, 477 U.S. at 248–50). 
80 Def.’s Mot. at 3 (Statement of Undisputed Material Fact No. 7); Estes Dep. 136–40 
(attached as Ex. 26) (providing and discussing U.S. Treasury combined statements for 
fiscal years 1955, 1961, 1962, and 1963). 
81 Estes Dep. 144:17–145:19 (attached as Ex. 26). 
82 See Quapaw Tribe, 128 Ct. Cl. at 47 (“The Quapaw Tribe of Indians has appealed to this 
court from a final determination of the Indian Claims Commission adverse to that tribe’s 
claim . . . .” (internal footnote omitted)); see also Pet. ¶ 1 (attached as Ex. 3) (“Come now 
the Quapaw Tribe of Indians now located in the State of Oklahoma .  .  . and assert the 
claims hereinafter set out on behalf of said tribe and its members.”). 
83 Estes Dep. 144:17–145:19 (attached as Ex. 26). 
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liberally in favor of Indians.”84  This Indian canon of statutory construction guides the 

Court’s interpretation of the 1959 Distribution Act85 and the 1961 Restoration Act.86  The 

Government violates this canon with its argument that an alleged ambiguity in those acts 

should be resolved by relying on a letter by the Secretary of the Interior contained in a 

Senate report, thereby allowing the United States to keep money that would otherwise go 

to the Tribe.  Instead, the canon requires that any such ambiguity be construed liberally in 

favor of the Tribe.87   

II. The Government is not entitled to partial summary judgment in its favor 
because the undistributed ICC judgment funds (plus interest) are held by the 
United States in trust for the Quapaw Tribe  

Contrary to the Government’s contentions in its motion for partial summary 

judgment, all funds remaining from money appropriated to pay a tribe’s Indian Claims 

Commission judgment are held in trust by the Government for the tribe.88  As this Court 

stated in rejecting the Government’s argument on facts similar to this case, a distribution 

statute does not alter the Government’s trust responsibility to the Tribe, because “where 

the tribe or group is the conduit through which benefits are distributed, ‘the primary 

recipient [is] still the tribe or band.’”89  

The Government’s argument that it is entitled to these funds under 25 U.S.C. § 164 

cannot be sustained.  That section provides that such funds “shall be restored to tribal 

84 Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985); see also Bryan v. Itasca County, 
426 U.S. 373, 392 (1976) (“statutes passed for the benefit of dependent Indian tribes . . . 
are to be liberally construed . . . in of favor the Indians.” (quoting Alaska Pac. Fisheries v. 
United States, 248 U.S. 78, 89 (1918))). 
85 1959 Distribution Act. 
86 1961 Restoration Act. 
87 Montana, 471 U.S. at 766. 
88 25 U.S.C. § 1401(b). 
89 Chippewa Cree Tribe of Rocky Boy’s Reservation v. United States, 73 Fed. Cl. 154, 160 
(2006) (quoting Hebah v. United States, 192 Ct. Cl. 785, 790 (1970)). 
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ownership” unless the tribe has “no governing body recognized by the Secretary of the 

Interior as authorized to act on behalf of the tribe.”90  The Quapaw Tribe has for many 

decades had a Tribal General Council (consisting of all adult members), as well as an 

elected Business Committee recognized by the United States since it was adopted by the 

Quapaw Tribe’s governing body in 1956.91  

A. The Government’s garbled argument concerning federal recognition is 
controverted by its own admissions in its Answers to the Quapaw 
Tribe’s ICC Petition and the Quapaw Tribe’s Complaint in this case 

The Government argues that unclaimed per capita payments from the 1959 

Distribution Act can only be returned to a federally recognized tribe.  While seemingly 

admitting that a federally recognized Quapaw Tribe of Oklahoma existed in 1959,92 the 

Government nevertheless argues that the federally recognized Tribe of the 1950s was not 

eligible to receive unclaimed per capita payments and is not eligible to claim those 

payments today.  But that argument cannot be sustained. 

First, the plain language of the 1961 Restoration Act does not require a governing 

body to be “recognized by the Secretary of the Interior” or to be “federally recognized,” as 

the Government argues.93  The 1961 Restoration Act provides: 

That if such individual is a member of an Indian tribe or group that has no 
governing body recognized by the Secretary of the Interior as authorized to 
act on behalf of the tribe or group, such unpaid share and interest shall be 
regarded as not capable of restoration to a tribal or group entity and shall be 

90 25 U.S.C. § 164. 
91 Berrey Decl. ¶ 10–11 (attached as Ex. 2).   
92 See Def.’s Mot. at 1–2 (“That group of Indians . .  . was different than the federally 
recognized Quapaw Tribe of Oklahoma, as it existed in 1959 . . . .”). 
93 1961 Restoration Act, 25 U.S.C. § 164; cf. Def.’s Mot. at 5 (“[T]he law provides that 
unpaid per capita shares and interest payments to individuals of groups that are not 
federally recognized Indian Tribes ‘. . . shall be deposited in the general fund of the 
Treasury of the United States.’”). 
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deposited in the general fund of the Treasury of the United States.94 

Thus, funds escheat to a tribe when there is “no governing body recognized by the 

Secretary of the Interior as authorized to act on behalf of the tribe or group.”95  By 

misleadingly quoting only a snippet of the statute, the Government reads in a requirement 

of federal recognition that simply does not exist when it claims: 

[T]he law provides that unpaid per capita shares and interest payments to 
individuals of groups that are not federally recognized Indian Tribes “. . . 
shall be deposited in the general fund of the Treasury of the United 
States.”96 

Second, in its Answer to the Quapaw Tribe’s Petition before the Indian Claims 

Commission, the Government then admitted that the petitioner, the Quapaw Tribe of 

Indians, “has existed from time immemorial as a tribal entity and has always been so 

recognized by the executive branch of the United States Government,”97  and that the ICC 

suit was authorized at a “council of said tribe called under the direction of the 

Commissioner of Indian Affairs and in accordance with the rules and regulations and 

direction of the Department of the Interior.”98 Specifically, the Government admitted 

paragraphs 1 through 3 of the Quapaw Tribe’s ICC petition, which read: 

1.  Come now the Quapaw Tribe of Indians now located in the State of 
Oklahoma . . . and assert the claims hereinafter set out on behalf of said 
tribe and its members.99 

*   *   * 

2.  That the Quapaw Tribe of Indians it has existed from time immemorial 
as a tribal entity and has always been so recognized by the executive branch 

94 1961 Restoration Act, 25 U.S.C. § 164. 
95 1961 Restoration Act, 25 U.S.C. § 164 (emphasis added).  
96 Def.’s Mot. at 5 (emphasis added). 
97 Pet. ¶ 2 (attached as Ex. 3); see also Answer ¶ 1 (attached as Ex. 4) (admitting to 
paragraphs 1 to 3 of the Petition). 
98 Pet. ¶ 3 (attached as Ex. 3); see also Answer ¶ 1 (attached as Ex. 4). 
99 Pet. ¶ 1 (attached as Ex. 3). 
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of the United States Government  . . . .100 

*   *   * 

3.  That at a general tribal meeting or council of said tribe called under the 
direction of the Commissioner of Indian Affairs and in accordance with the 
rules and regulations and direction of the Department of the Interior said 
Paul Goodeagle, Sr., Louis A. Imbeau and Sam Douthit, who are enrolled 
members of said tribe, were selected to secure and contract with attorneys to 
prosecute the claims of said tribe against the United States of 
America . . . .  The contract made by said parties with said attorneys has 
been in all things approved by the Commissioner of Indian Affairs pursuant 
to the authority delegated to him by the Secretary of the Interior by Order 
No. 2252, dated September 9, 1946 (11 S.R. 10296), in accordance with the 
provisions of Section 2103 of the Revised Statutes (25 U.S.C.); and this 
action is instituted by said parties through said attorneys for and behalf of 
said tribe in accordance with said authority and under and in pursuance of 
Public Law No. 726 as passed by the 79th Congress, Chapter 959, 2D 
Session, H.R. 4497, entitled an act “To create an Indian Claims 
Commission, to provide for the powers, duties and functions thereof and for 
other purposes.”101 

Likewise, the Government again admits in its Amended Answer to the Quapaw 

Tribe’s Complaint in this case that the Tribe “is a federally recognized Indian tribe”102 and 

that “[t]he Tribe’s homeland for many centuries was near the confluence of the Mississippi 

and Arkansas Rivers within the present-day State of Arkansas.”103  That area was the land 

the Tribe ceded to the United States under the 1824 Treaty.104  Specifically, the 

Government admitted the allegations of paragraphs 1 and 4 of the Complaint, which read:  

1. Plaintiff, the Quapaw Tribe of Indians of Oklahoma, also known as the 
Quapaw Tribe of Oklahoma or the O-Gah-Pah, is a federally recognized 
Indian tribe with its tribal headquarters located within the Indian country of 
the Tribe near Quapaw, Oklahoma.  

100 Id. ¶ 2. 
101 Id. ¶ 3. 
102 Am. Answer ¶ 1 (Doc. No. 25); see also Compl. ¶ 1. 
103 Compl. ¶ 4; see also Am. Answer ¶ 4 (Doc. No. 25) (“The United States admits that the 
allegations contained in paragraph 4 are consistent with publicly available historical 
accounts.”). 
104 Berrey Decl. ¶¶ 4–5 (attached as Ex. 2). 
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*   *   * 
4. The Quapaw Tribe originally was a southeastern American Indian nation 
whose name, “O-Gah-Pah” (anglicized as “Quapaw”), means the “people 
who went downstream” or the “Downstream People.”  The Tribe’s 
homeland for many centuries was near the confluence of the Mississippi 
and Arkansas Rivers within the present-day State of Arkansas.  When first 
encountered by Europeans in the 1670s, approximately 15,000 to 20,000 
Quapaw lived in villages in this region.  Historically, the Quapaw were 
agriculturalists of remarkable ability, and the focus of Quapaw life was on 
their farming villages.  Their social organization had its basis in the family 
unit.105  

Having admitted in its Answers to the Complaint in this case and in the ICC case 

that the Quapaw Tribe is and always has been a federally recognized Indian tribe whose 

homeland was originally in Arkansas (on the land the Tribe ceded under the 1824 Treaty), 

the Government may not now dispute those facts.106 

B. The ICC entered judgment for the Quapaw Tribe 

The ICC judgment states that it is the Quapaw Tribe of Indians that brought the 

claims107—the same Tribe who, under the leadership of Chief Heckaton, signed the 

Treaties of 1818 and 1824.108  When rejecting the Tribe’s first claim, the ICC equated the 

plaintiff Tribe of 1951 with the Tribe seeking redress under the 1818 treaty: 

After studying the entire-record we can reach no other conclusion than that 
the evidence shows that the only territory occupied by the plaintiff tribe, at 
the time of the 1818 treaty, was a comparatively small area along the 
Arkansas river, which is not a part of the area covered by this Count I of the 
petition, and, therefore, the claimant tribe has not shown original Indian title 

105 Compl. ¶¶ 1, 4. 
106 See Weeks Dredging & Contracting, Inc. v. United States, 11 Cl. Ct. 37, 46 (1986) (“[I]t 
has long been held that—“[t]hat which a defendant [the United States] admits in his 
answer is binding upon him until he withdraws the admission by a proper amended or 
supplemental pleading.”  The binding effect of such admissions, by stipulation or in the 
pleadings, was aptly stated long ago by the Fifth Circuit in Hill v. FTC, 124 F.2d 104, 106 
(5th Cir. 1941) . . . .” (internal citations omitted)). 
107 Quapaw Tribe, 1 Ind. Cl. Comm. at 474 (attached as Ex. 5) (“This case involves two 
claims presented by the Quapaw Tribe of Indians . . . .”). 
108 Treaty with the Quapaw, Nov. 15, 1824, 7 Stat. 232; Treaty with the Quapaw, Aug. 24, 
1818, 7 Stat. 176. 
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to the area of land described in Count I of the petition.109 

The Court of Claims, in affirming the ICC’s judgment, stated that the claim was 

brought by the Tribe:    

In its second cause of action appellant-tribe sought recovery on the ground 
that the amount paid by the Government to the tribe for its 1818 treaty lands 
sold to the Government by the treaty of November 15, 1824, 7 Stat. 232, 
was grossly inadequate within the meaning of clause (3) of Section 2 of the 
Indian Claims Commission Act.110 

At no point in the litigation does the ICC waiver from this understanding—nor do 

any of the filings in the case suggest that the claim is brought by anyone other than the 

Quapaw Tribe.111   

And importantly, under its jurisdictional statute, the ICC’s authority to hear cases 

was limited: 

Any claim within the provisions of this Act may be presented to the 
Commission by any member of an Indian tribe, band, or other identifiable 
group of Indians as the representative of all its members; but wherever any 
tribal organization exists, recognized by the Secretary of the Interior as 
having authority to represent such tribe, band, or group, such organization 
shall be accorded the exclusive privilege of representing such Indians, 
unless fraud, collusion, or laches on the part of such organization be shown 
to the satisfaction of the Commission.112 

Where, unlike this case, the Government challenged a petitioner’s standing as the 

existing “tribal organization,” the ICC made findings to explain the plaintiff’s standing, as 

109 Quapaw Tribe, 1 Ind. Cl. Comm. at 482–83 (attached as Ex. 5). 
110 Quapaw Tribe, 128 Ct. Cl. at 50. 
111 See, e.g., Quapaw Tribe, 1 Ind. Cl. Comm. at 653–58 (attached as Ex. 6) (describing the 
Government’s claimed offsets related to the Treaty of 1833 with the Quapaw Tribe); id. at 
657 (“We see no basis for allowing defendant credit as a payment on the claim for the 
value of the Quapaw’s Red river land, or for the land and money it received in lieu 
thereof.”); Quapaw Tribe, 128 Cl. Ct. at 47 (“The Quapaw Tribe of Indians has appealed to 
this court from a final determination of the Indian Claims Commission adverse to that 
tribe’s claim contained in Count I of its petition . . . .” (internal footnote omitted)). 
112 An Act to create an Indian Claims Commission, Pub. L. No. 79-726, § 10, 60 Stat. 1049 
(1946). 
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described in the following Court of Claims opinions:  

• The Commission’s order declared that the Minnesota Chippewa Tribe 
“is entitled to maintain this action in a representative capacity on behalf 
of all the descendants of the Mississippi bands of Chippewas and the 
Pillager and Lake Winnibigoshish bands of Chippewas who were parties 
to the Treaty of February 22, 1855,” regardless of their present-day 
membership in the Tribe.113 

• [I]t is clear that the Commission correctly determined that the 
Skykomish were a separate and identifiable group in 1855 and not a 
subgroup of the Snoqualmie. . . . The evidence on merger, by contrast, 
points both ways, but on balance supports the Commission’s view that 
the Skykomish went out of existence as a tribe and did not merge with 
the Snoqualmie.114 

• The Commission held, at the outset of this and related cases, that 
appellant Peoria Tribe of Indians of Oklahoma, organized under the 
Oklahoma Indian Welfare Act of June 26, 1936, 49 Stat. 1967, was 
entitled to bring this suit on behalf of its constituents, including the 
Weas, but that proof must be made that “there are existing members, or 
descendants of members, of the tribes for which claims are so made.”115 

Here, the Commission made no such findings because the Government admitted 

from the outset that the Plaintiff in the ICC case was the Quapaw Tribe, the same Quapaw 

Tribe of Indians originally of Arkansas but now of Oklahoma, that had signed the 1824 

Treaty.116 

Finally, the legislative history of the 1959 Distribution Act confirms Congress’s 

understanding that the ICC judgment was in favor of the Quapaw Tribe.  The 1959 

Distribution Act is titled “an Act to authorize a per capita distribution of funds arising from 

a judgment in favor of the Quapaw Tribe.”117  Likewise, the Secretary of the Interior’s 

letters to the Speaker of the House and President of the Senate also spoke in terms of a 

113 Minnesota Chippewa Tribe v. United States, 161 Ct. Cl. 258, 270 (1963). 
114 Snoqualmie Tribe of Indians ex rel. Skykomish Tribe of Indians v. United States, 178 Ct. 
Cl. 570, 579 (1967). 
115 Peoria Tribe of Indians of Okla. v. United States, 169 Ct. Cl. 1009, 1012 (1965). 
116 Pet. ¶ 1–3 (attached as Ex. 3); Answer ¶ 1 (attached as Ex. 4). 
117 1959 Distribution Act. 
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judgment in favor of the Tribe: “Enclosed is a proposed bill to authorize a per capita 

distribution of funds arising from a judgment in favor of the Quapaw Tribe.”118 

There is, in short, absolutely nothing in the record of the ICC litigation or 

subsequent legislative history to support the Government’s unfounded argument that the 

present-day Quapaw Tribe is not the same Tribe that signed the 1818 and 1824 Treaties 

and therefore is not the beneficiary of the ICC judgment.   

C. The present-day Quapaw Tribe is the same Quapaw Tribe that signed 
the 1824 Treaty  

The test for whether the Quapaw Tribe today is the same tribe that signed the 1824 

treaty has been set forth by the Ninth Circuit: “We have defined a single necessary and 

sufficient condition for the exercise of treaty rights by a group of Indians descended from a 

treaty signatory: the group must have maintained an organized tribal structure.”119 

W. David Baird, a leading scholar on the Quapaw Tribe and author of the definitive 

history of the Tribe, states in no uncertain terms that the present-day Quapaw Tribe is the 

same Quapaw Tribe that signed the 1824 Treaty: 

The historical record demonstrates that the present-day Quapaw Tribe of 
Oklahoma, Plaintiff in this case, has continuously existed culturally, 
politically and socially since the 1820s and is the same Tribe that signed the 
Treaty of November 18, 1824.120 

He explains how the Quapaw Tribe’s reservation in Oklahoma has been the center 

of the Tribe’s cultural heritage and organization throughout the twentieth century:  

Each fourth of July near Spring River, the Quapaws hosted a nationally 
renown pow wow, where they camped, visited, ate, and danced in the 

118 Letter from Roger Ernst, Assistant Sec’y of the Interior, to Hon. Richard M. Nixon 
(Apr. 28, 1959), in S. REP. NO. 86-335, at 2 (1959) (attached as Ex. 11); Letter from Roger 
Ernst, Assistant Sec’y of the Interior, to Hon. Sam Rayburn (Apr. 28, 1959), in H.R. REP. 
NO. 86-593, at 2 (1959) (attached as Ex. 13). 
119 United States v. Washington, 641 F.2d 1368, 1372 (9th Cir. 1981). 
120 Baird Decl. ¶ 2 (attached as Ex. 1). 
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company of friends, both Indian and non-Indian.  In the dance arena, the 
essence of being Quapaw was (and is) manifested and rejuvenated to Lire 
beat of drums, rattle of gourds, steps of the dancers, color of costumes, and 
the giving of gifts.  The relationship between the Quapaws and their land is 
made manifest in this event and the efforts of tribal leaders to reacquire and 
retain allotments previously associated with the reservation is clarified.  It 
has become, to use the word of Chief Heckaton, natal soil.121 

John Berrey, Chairman of the Tribe since 2002, states that today’s Quapaw Tribe is 

the direct successor to the original Tribe in Arkansas, and is the same Tribe with which the 

Government has entered into numerous treaties: 

The Quapaw Tribe today, which has approximately 4,500 enrolled 
members, is the direct successor to the original Quapaw tribe in Arkansas.  
There is and never has been any other Quapaw Tribe.  The United States 
government has entered into treaties and other government relations with 
only one Quapaw Indian nation—our Tribe.122 

No other group has claimed to be the Quapaw Tribe; no other group has occupied 

or exercised sovereignty over the Quapaw Tribe’s Oklahoma homeland; and no other 

group has put forth a claim for the 1954 ICC judgment.  Nothing in the Government’s 

motion contradicts the factual declarations of Dr. Baird and Chairman Berrey, which 

demonstrate that today’s Quapaw Tribe is the same Quapaw Tribe, socially, culturally and 

politically, as the Quapaw Tribe that signed the 1824 Treaty.  The present-day Quapaw 

Tribe thus meets the test of having maintained since 1824 an organized tribal structure. 

D. The Senate report language quoted by the Government, read in 
context, does not contradict the conclusion that the present-day 
Quapaw Tribe is the same Quapaw Tribe that signed the 1824 Treaty 

The Government’s entire motion boils down to a single sentence, isolated from 

context, in a Senate committee report: 

Since the present organization is not regarded as the successor of the tribe 
as it existed at the time of the cession of the land, [the Distribution Act] 

121 Id. ¶ 8. 
122 Berrey Decl. ¶ 7 (attached as Ex. 2). 
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provides that the judgment fund will be paid out per capita to the presently 
living descendants of the member[s] of the last tribal group that can be 
regarded as the successor of the original Quapaw Tribe.123 

 But the committee’s meaning makes sense only when this isolated sentence is put 

into the context of the committee report, which explains the committee’s reasoning: (1) the 

Tribe includes members who were adopted; (2) some Quapaws did not move to Oklahoma 

after 1824; and (3) lineal descendants of the Quapaw are unwilling to share the judgment 

with adoptees who are not.  In full, the Senate Report states: 

Because the present Quapaw Tribe in Oklahoma is composed of Quapaws, 
members of other Indian tribes adopted into the tribe, as well as some 
descendants of non-Indians, it should not be considered the successor in 
interest of the Quapaw Tribe as it existed in the 1820’s.  Further some 
Quapaw’s did not move to Oklahoma after the tribe's cause of action 
accrued under the 1824 treaty.  Descendants of the Quapaw Indians who 
were Quapaws by birth are unwilling to recognize any right to share in the 
judgment on the part of the adopted Quapaws.  Since the present 
organization is not regarded as the successor of the tribe as it existed at the 
time of the cession of the land, S. 1903 provides that the judgment fund will 
be paid out per capita to the presently living descendants of the member of 
the last tribal group that can be regarded as the successor of the original 
Quapaw Tribe.124  

None of the Report’s three reasons supports the Government’s argument that the 

present-day Quapaw Tribe is not the same Quapaw Tribe that signed the 1824 Treaty and 

received the ICC judgment based on it.  And that the Tribe adopted some members who 

are not of Quapaw blood—a strategy used to help protect the tribal estate in the late 

1800s125—does not support the conclusion that therefore this is not the Quapaw Tribe at 

all.  The Tribe’s adoption of some non-Quapaws has no logical link to the Government’s 

assertion that the adopting tribe thereby loses its identity.  Neither the Government nor the 

Senate committee report (on which the Government relies) states why the adoption of 

123 Def.’s Mot. at 7 (quoting S. REP. NO. 86-335, at 2 (1959)). 
124 S. REP. NO. 86-335, at 1–2 (1959) (attached as Ex. 11). 
125 Baird Decl. ¶ 7 (attached as Ex. 1). 
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some members would transform the Quapaw Tribe into some other tribe or entity.  

On the contrary, that tribal members overwhelmingly voted to exclude adoptees 

from receiving a portion of the judgment undercuts the Government’s argument.  Once 

adoptees were excluded, all members of the present-day Quapaw Tribe were required to 

trace ancestry to the official Quapaw tribal roll of 1890—making them all descendants of 

the original Quapaw Tribe.  The present-day Quapaw Tribe, which limits membership to 

those who can trace their ancestry to the 1890 roll, is the only group constituting those 

lineal descendants—who preserve the cultural, religious, and social traditions of the 

historic Quapaw Tribe.126 

In addition, that some Quapaw failed to move to Oklahoma after 1824 does not 

lead to the conclusion that those who did move are not the same Quapaw Tribe.  Nothing 

in the Senate committee report discusses this illogical leap, and the Government makes no 

attempt to explain it.  The Government cites no case, no facts or documents, and no 

rationale as to why the fact that some Quapaw did not move to Oklahoma leads to the 

conclusion that those who did are not the Quapaw Tribe.  Under the leadership of Chief 

Heckaton (who signed the 1824 Treaty), members of the Quapaw Tribe settled on land in 

Oklahoma provided by the Government and their lineal descendants constitute the same 

Quapaw Tribe as the Quapaw Tribe that signed the treaty.127   

Third, as previously noted, the Government ignores portions of the Senate Report 

126 Id. ¶ 2 (“The historical record demonstrates that the present-day Quapaw Tribe of 
Oklahoma, Plaintiff in this case, has continuously existed culturally, politically and 
socially since the 1820s and is the same Tribe that signed the Treaty of November 18, 
1824.”); Berrey Decl. ¶ 7 (attached as Ex. 2) (“The Quapaw Tribe today, which has 
approximately 4,500 enrolled members, is the direct successor to the Quapaw tribe in 
Arkansas.”). 
127 Baird Decl. ¶ 2 (attached as Ex. 1). 
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and other legislative history that are at odds with its argument.  The Government ignores 

the Senate Report’s stated purpose, “to authorize a per capita distribution of funds arising 

from a judgment in favor of the Quapaw Tribe.”128  In addition, the Government ignores 

the House of Representatives Committee on Interior and Insular Affairs hearing (the only 

congressional hearing of substance on the Distribution Act), during which Congressman 

Edmonson, who introduced the bill, stated:  

Mr. Chairman, I think the substance of this bill is pretty well understood by 
the committee.  The bill paves the way for a distribution to the Quapaw 
Tribe of a judgment that was awarded to the tribe 10 years ago, 
approximately, by the Indian Claims Commission.”129 

*   *   * 
I just want to say that I thought the [Interior] department has struggled with 
the problem of tribal agreement on this legislation just as strenuously as this 
committee has dealt with that problem, and I know that the agreement that 
has bee[n] reached is the result of a number of trips up to the area of the 
tribe and many, many conferences with the tribal leaders.130 

And the Government ignores the fact that the Chairman and Vice-Chairman of the Quapaw 

Tribal Business Committee testified in favor of the legislation at the only substantive 

hearing Congress held on the Distribution Act.131   

Finally, the Government ignores the plain language of the 1959 Distribution Act.  

The Act expressly states that the funds in question were paid in satisfaction of an ICC 

judgment obtained by the Tribe (and not someone else, as the Government argues): “[T]he 

funds on deposit in the Treasury of the United States to the credit of the Quapaw 

Indians . . . in satisfaction of a judgment against the United States that was obtained by the 

128 S. REP. NO. 86-335, at 1 (1959) (attached as Ex. 11) (emphasis added).  
129 Hearing on H.R. 7053, at 1–2 (attached as Ex. 12) (statement of Congressman 
Edmonson) (emphasis added).  
130 Id. at 1–2, 11–12 (statements of Rep. Edmondson and Mr. Sigler). 
131 Id. at 3 (statement of Robert Whitebird, Chairman, Tribal Bus. Comm., Quapaw Tribe). 

 31 

                                                 

Case 1:12-cv-00592-TCW   Document 66   Filed 01/22/15   Page 39 of 57



tribe in the Indian Claims Commission . . . .”132  The Distribution Act also expressly gives 

the Quapaw Tribal Business Committee standing to object to persons claiming to be lineal 

descendants.133   

In short, the Government’s strained argument that the present-day Quapaw Tribe is 

not the same Quapaw Tribe that signed the 1824 Treaty cannot be sustained without 

disregarding all of the surrounding law and evidence demonstrating that there is, and has 

been since 1818, only one Quapaw Tribe, and that the Quapaw Tribe before this Court is 

that tribe.  

E. All undistributed funds appropriated to pay the Quapaw Tribe’s 
Indian Claims Commission judgment against the United States remain 
trust property of the Quapaw Tribe  

The Government erroneously argues that “funds in [the judgment award] accounts 

were not held in trust for plaintiff.”134  But the Indian Claims Commission rendered its 

judgment,135 affirmed by the Court of Claims,136 in favor of the Quapaw Tribe of Indians.  

Congress appropriated funds of $927,668.04 to pay this judgment in 1954,137 and the 

Secretary of Interior deposited these funds (after paying the Tribe’s attorneys) in Treasury 

Department trust account No. 14X7156, with interest accruing in Treasury Department 

trust account No. 14X7656, in the name of the Quapaw Tribe.  These accounts are labeled 

“TRUST FUND ACCOUNTS—DEPARTMENT OF THE INTERIOR” in the United 

States Treasury Department’s annual Combined Statement of Receipts, Expenditures and 

132 1959 Distribution Act § 2, 25 U.S.C. § 912.  
133 See 1959 Distribution Act § 1, 25 U.S.C. § 911 (“[T]he Secretary shall permit the 
examination of the applications by the Quapaw Tribal Business Committee or by persons 
having a material interest therein for the purpose of lodging protests against any 
application.”). 
134 Def.’s Mot. at 5. 
135 Quapaw Tribe, 1 Ind. Cl. Comm. 644 (1951) (attached as Ex. 6). 
136 Quapaw Tribe, 128 Ct. Cl. 45. 
137 Pub. L. No. 83-663, 68 Stat. 801, 827–28 (1954). 
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Balances.138   

The Combined Statements further label the principal and interest accounts as 

“Quapaw Indians, Oklahoma Awards of Indian Claims Commission” and “Awards of 

Indian Claims Commission, Quapaw Indians, Oklahoma,” respectively.  And a statement 

attached to a 1960 letter by an Assistant Area Director to the Department of Interior 

identifies these accounts as “Quapaw Tribal Funds on Deposit in the U.S. Treasury.”139   

 Under 25 U.S.C. § 1401, all undistributed Indian Claims Commission judgment 

funds are trust property belonging to the Tribe:    

[A]mounts which the Secretary of the Interior has remaining after execution 
of either a plan under this chapter, or another Act enacted heretofore or 
hereafter providing for the use or distribution of amounts awarded in 
satisfaction of a judgment in favor of an Indian tribe or tribes, together with 
any investment income earned thereon and after payment of attorney fees 
and litigation expenses, shall be held in trust by the Secretary for the tribe or 
tribes involved if the plan or Act does not otherwise provide for the use of 
such amounts.140 

The U.S. Supreme Court held in Delaware Tribal Business Committee v. Weeks,141 

that funds appropriated by Congress to pay an Indian Claims Commission judgment are 

tribal property, not the property of individuals:    

Public Law 92-456 distributes tribal rather than individually owned 
property, for the funds were appropriated to pay an award redressing the 
breach of a treaty with a tribal entity, the Delaware Nation.  . . .  Indeed, the 
Indian Claims Commission is not empowered to hear individuals’ claims, 
but may only adjudicate claims held by an “Indian tribe, band, or other 
identifiable group.”142 

In LeBeau v. United States,143 the Federal Circuit also held that ICC judgment 

138 U.S. Treasury Combined Statement Fiscal Years 1955–63 (attached as Ex. 9). 
139 See 1960 DuBray Letter (attached as Ex. 14). 
140 25 U.S.C. § 1401(b). 
141 Delaware Tribal Bus. Comm. v. Weeks, 430 U.S. 73 (1977). 
142 Id. at 86 (quoting 25 U.S.C. §§ 70a, 70i). 
143 LeBeau v. United States, 474 F.3d 1334 (Fed. Cir. 2007). 
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funds were tribal property for which the Government owed a trust responsibility because it 

controlled them: “The terms of the 1972 Distribution Act created a trust responsibility 

because the United States retained control over tribal monies while the Tribes were 

preparing their rolls subject to the Secretary’s approval, and while the Secretary was 

preparing the roll of lineal descendants.”144 

In a case essentially on point, this Court, in Chippewa Cree Tribe of the Rocky 

Boy’s Reservation v. United States,145 determined that funds appropriated to satisfy 

judgments of the Court of Claims and deposited in the Treasury to the credit of Indian 

tribes are trust funds under the provisions of 31 U.S.C. § 1321(a)(67), observing that 

“Congress viewed judgment funds . . .  to be and, historically, to have been, trust funds 

belonging to the tribes.”146  In a later opinion denying reconsideration, the Chippewa Court 

held that “[t]he act of distributing funds held in trust by the United States does not dispel 

the trustee’s fiduciary responsibility to the tribe or group for moneys unpaid or losses 

sustained while the tribe or group’s funds were in the government’s care.”147   

The Chippewa court also explained that the Treasury Department’s classification 

system uses the numerical code 14X to identify accounts as Department of Interior 

accounts appropriated without fiscal year limitations, and a four digit code (7---) to 

144 Id. at 1341 n.5. 
145 Chippewa Cree Tribe of the Rocky Boy’s Reservation v. United States, 69 Fed. Cl. 639 
(2006), reconsideration denied, 73 Fed. Cl. 154. 
146 Chippewa Cree Tribe, 69 Fed. Cl. at 650; see also Cheyenne–Arapaho Tribes, 512 F.2d 
1390, 1392 (1975) (“[F]unds appropriated to Indians to satisfy judgments of the Indian 
Claims Commission or of this court . . .  are, when kept in the Treasury, held in trust for 
the Indians.”);  Rogers v. United States, 697 F.2d 886, 890 (9th Cir. 1983) (“[T]here is a 
presumption that absent explicit language to the contrary, all funds held by the United 
States for Indian tribes are held in trust”). 
147 Chippewa Cree Tribe, 73 Fed. Cl. at 164. 
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designate trust accounts.148  Here, the Government deposited the funds to pay the Quapaw 

Tribe’s judgment into accounts using the same trust fund designations discussed in 

Chippewa, including account no. 14X7156, and a second account numbered 14X7656, 

which was set up to accumulate 4% annual interest.  That these were trust fund accounts is 

further confirmed by the description of the U.S. Treasury Department’s annual Combined 

Statements, which describe these accounts as “Trust Fund Accounts.”149 

F. The 1959 Distribution Act Congress adopted for the Quapaw Tribe’s 
judgment funds did not change their character as tribal trust property 

The Government’s argument that the pro rata distribution plan Congress adopted 

for the Quapaw Tribe’s judgment funds somehow altered their character as tribal trust 

funds150 has been consistently rejected by the courts.  In Lebeau (cited by the 

Government), the Federal Circuit rejected the argument that tribal members designated to 

receive funds under a distribution act could be deprived of those funds when Congress 

passed a second act changing the distribution scheme to their detriment.  Holding that the 

funds remained trust property of the tribe until actually paid out to the individuals, the 

court stated that: 

[A]lthough each lineal descendant did have a right to a timely distribution 
of his or her per capita share of the Judgment Fund, the lineal descendants 
did not have vested rights in the Judgment Fund.  The lineal descendants’ 
right to their per capita share of the Judgment Fund was always subject to 
modification by Congress until distribution of their share occurred, which 
would vest the lineal descendants’ rights in the Judgment Fund.151 

148 Chippewa Cree Tribe, 69 Fed. Cl. at 653 (2006) (quoting King v. United States, 107 Ct. 
Cl. 223, 234–35 (1946)). 
149 U.S. Treasury Combined Statement Fiscal Years 1955–63 (attached as Ex. 9). 
150 See Def.’s Mot. at 7 (“As to judgment award funds, Congress has authority to alter the 
distribution of the judgment fund prior to payment.”). 
151 LeBeau, 474 F.3d at 1343; see also W. Shoshone Identifiable Grp. v. United States, No. 
06-896L, 2009 WL 9389765, at *7 (Fed. Cl. Nov. 24, 2009) (“[I]t has been consistently 
held by the U.S. Supreme Court and this Court that distribution acts in general do not, in of 
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Here, nothing in the 1959 Distribution Act,152 by which Congress adopted the 

Quapaw Tribe’s request that the judgment funds be distributed pro rata to lineal 

descendants of the tribal members listed on the 1890 roll, deprived these funds of their 

status as tribal trust property of the Quapaw Tribe.  The funds were deposited in Quapaw 

tribal trust accounts numbers 14X7156 and 14X7656153 and, as the Federal Circuit held in 

LeBeau, remained tribal trust funds under Government control while the roll of lineal 

descendants was being prepared by the Secretary of Interior.154 And just as in LeBeau, the 

funds here remained Quapaw tribal trust property because the lineal descendants obtained 

no vested rights until the money was actually distributed to them; they had no vested right 

to the funds while they were in these Quapaw tribal trust accounts.155 

Finally, the Chippewa court flatly rejected the argument the Government makes 

here, explaining that “statutes that direct the government in the manner tribal funds are to 

be distributed do not create individual rights; where the tribe or group is the conduit 

through which benefits are distributed, ‘the primary recipient [is] still the tribe or 

band.’”156  In the ICC judgment at issue in Chippewa, the award was to the tribal entity, 

which served as the “conduit” for the distribution of payments, per capita, to individual 

themselves, divest Indian tribes of any ownership interest that they may have in the tribal 
trust funds.”); see also W. Shoshone, 2009 WL 9389765, at *7 (construing Sac and Fox 
Indians v. Sac and Fox Indians, 220 U.S. 481 (1911) as “holding that distribution acts 
which purported to distribute monies to tribal members pursuant to treaties, the identities 
of whom were to be determined by the Secretary of the Interior, did not change preexisting 
rights or confer individual rights”). 
152 1959 Distribution Act. 
153 U.S. Treasury Combined Statement Fiscal Years 1955–63 (Exhibit 1); 1960 DuBray 
Letter (attached as Ex. 9). 
154 LeBeau, 474 F.3d at 1341 n.5. 
155 Id. at 1343. 
156 Chippewa Cree Tribe, 73 Fed. Cl. at 160 (2006) (quoting Hebah v. United States, 192 
Ct. Cl. 785, 790 (1970)). 
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members of the tribe.157  Similarly, here the ICC award was to the Tribe, who in turn 

decided the criteria on how judgment funds would be distributed, played a significant role 

in drafting and passing the distribution act, and had the authority to review distribution roll 

applications and to lodge protests.158   

G. Undistributed ICC judgment funds, if any, did not escheat to the 
Government under 25 U.S.C. § 164 

In 1961, Congress enacted 25 U.S.C. § 164, entitled “an Act to provide for the 

restoration to Indian tribes of unclaimed per capita and other individual payments of tribal 

trust funds”: 

[T]he share of an individual member of an Indian tribe or group in a per 
capita or other distribution . . . of Indian tribal or group funds held in trust 
by the United States . . . and any interest earned on such share . . .  shall be 
restored to tribal ownership if for any reason such share cannot be paid to 
the individual entitled thereto and remains unclaimed for a period of six 
years . . . Provided, That if such individual is a member of an Indian tribe or 
group that has no governing body recognized by the Secretary of the 
Interior as authorized to act on behalf of the tribe or group, such unpaid 
share and interest shall be regarded as not capable of restoration to a tribal 
or group entity and shall be deposited in the general fund of the Treasury of 
the United States.159 

The Government argues that it has the right under this statute to retain all undistributed 

funds out of the two Quapaw trust accounts, because the Tribe had no governing body 

recognized by the Secretary of Interior.160  But the Government’s argument ignores the 

facts of this case.  

For starters, the statute applies only to funds that remain unclaimed for six years: 

157 Id. at 160. 
158 See 1959 Distribution Act § 1, 25 U.S.C. § 911 (“[T]he Secretary shall permit the 
examination of the applications by the Quapaw Tribal Business Committee or by persons 
having a material interest therein for the purpose of lodging protests against any 
application.”); Def.’s Mot. at Ex. 2 (indicating that the Quapaw Tribal Business Committee 
expended money to prepare tribal rolls for distribution of the judgment funds). 
159 1961 Restoration Act. 
160 Def.’s Mot. at 8. 
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“[I]f for any reason such share cannot be paid to the individual entitled thereto and remains 

unclaimed for a period of 6 years from the date of the administrative directive to make the 

payment.”161  Here, Congress passed the Distribution Act in 1959162 and by 1962—only 

three years later—the funds had disappeared from the two Quapaw Tribe’s trust 

accounts.163  So even if the Government’s argument were correct that it had the right under 

25 U.S.C. § 164 to retain these funds for itself (which the Tribe does not concede), that 

right could not have arisen earlier than 1965 (six years after the 1959 Distribution Act).  

Any Government retention of these Quapaw trust funds prior to 1965 was not authorized 

by this statute and thus would have been a breach of trust.  The 1961 Restoration Act 

further prohibits the Secretary from depositing distribution payments into the general fund 

of the Treasury until sixty calendar days after a notice of the proposed action has been 

submitted to Congress.164  Here, no notice was submitted. 

In addition, the 1959 Distribution Act required that the ICC judgment funds “be 

restored to tribal ownership” unless the Quapaw had “no governing body recognized by the 

161 1961 Restoration Act. 
162 1959 Distribution Act. 
163 U.S. Treasury Combined Statement Fiscal Years 1955–63 (attached as Ex. 9).  Estes 
testified at his deposition that the United States has no idea where the funds went: 

Q. What record does the government have of where that $820,000 
went? 
A.   I have not seen a record of that. 

*   *   * 

Q.   As to the interest amount . . . where did that money go? 
A.   The combined statement indicates there was an expenditure of 
$213,924.19.  I don’t have more information on—on where that expenditure 
was—who that was made to. 

Estes Dep. 144:17–19, 144:20–145:8 (attached as Ex. 26). 
164 1961 Restoration Act, 25 U.S.C. § 165. 
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Secretary of the Interior as authorized to act on behalf of the tribe.”165  Since the Quapaw 

Tribe’s current governing body—a Business Committee elected by the tribal 

membership—was recognized by the Secretary during and since its adoption by the Tribe 

in 1956, this exception is also inapplicable.166 

Nor is the term “governing body recognized by the Secretary of the Interior” a 

limiting one.  Interior Department regulations define the term to include not only 

traditional tribal government but also informal groups:   

Tribal governing body means, as recognized by the Secretary, the governing 
body of a formally organized or recognized tribe or group; the governing 
body of any informally organized tribe or group, the governing body of a 
formally organized Alaska Native entity or recognized tribe in 
Oklahoma . . . .167 

This language parallels the 1961 Restoration Act, which does not limit reversion of per 

capita funds to tribes, but also includes groups, providing that the share of “an individual 

member of an Indian tribe or group” must be restored to the tribe.168   

As previously explained, there is no question that the Quapaw Tribe has had a 

governing body recognized by the Secretary of Interior since at least 1956.169  In fact, the 

Quapaw Tribe has had a federally recognized government, led by chiefs and other 

leadership since before the twentieth century.170  A large body of law confirms federal 

recognition of the Tribe’s system of hereditary chiefs until that lineage ended in the 

1920s.171  The federal government recorded an election by the Quapaw Tribe of Victor 

165 Id. § 164. 
166 Berrey Decl. ¶¶ 10–11 (attached as Ex. 2). 
167 25 C.F.R. § 87.1(h) (Definitions). 
168 1961 Restoration Act, 25 U.S.C. § 164. 
169 Berrey Decl. ¶¶ 10–11 (attached as Ex. 2). 
170 Berrey Decl. ¶ 6 (attached as Ex. 2). 
171 See, e.g., Treaty with the Quapaw, Aug. 24, 1818, 7 Stat. 176; Treaty with the Quapaw, 
Nov. 15, 1824, 7 Stat. 232; Treaty with the Quapaw, May 13, 1833, 7 Stat. 424; Treaty 
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Griffin as a tribal chief in 1929 and an election of the second chief, councilman, and 

secretary in 1928.172  

Thus, under the 1961 Restoration Act, all undistributed funds should be returned to 

the Tribe because the Tribe has had, since at least 1956, a governing body recognized by 

the Secretary of the Interior as authorized to act on the Tribe’s behalf. 

III. The Tribe is entitled to partial summary judgment on its cross-motion for 
recovery of all undistributed ICC judgment funds appropriated by Congress, 
plus interest 

In 1961, the ICC judgment funds that the Government had held in trust for the 

Quapaw Tribe since 1954—over a million dollars—disappeared.  Perhaps the Government 

transferred these trust funds to itself, mistakenly claiming them under 25 USC § 164m, or 

perhaps the Government distributed some of the funds to the intended distributees.  Neither 

the Tribe nor the Government has an explanation for what happened to the Quapaw tribal 

trust funds.  The Government, as trustee of the ICC judgment funds, has the burden of 

proving that it properly distributed the ICC judgment funds.  The Quapaw Analysis team, 

having examined the records, reasonably concluded that it was unlikely that all of the ICC 

judgment funds were distributed under the Distribution Act.  The team estimated that in 

1962 roughly 25%, or $257,400, was still left undistributed.173  The Government has no 

records or other evidence to dispute this estimate.        

A. The Government, as trustee, has no records or evidence of what 
happened to the Quapaw Tribe’s trust funds in 1961  

The Government has produced no records of what happened to the $1,037,758.93 

in Indian Claims Commission judgment funds and interest that the United States held in 

with the Comanche, Etc., Aug. 24, 1835, 7 Stat. 474; Treaty with the Seneca, Mixed 
Seneca and Shawnee, Quapaw, Etc., Feb. 23, 1867, 15 Stat. 513. 
172 Berrey Decl. ¶ 9 (attached as Ex. 2). 
173 Quapaw Analysis at 103 (Doc. 14).  
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trust for the Quapaw Tribe.  The only record the Government has produced, “excerpts from 

the United States Treasury Department’s Combined Statement of Receipts, Expenditures 

and Balances of the United States Government” for the years 1955, 1961, 1962, and 

1963,174 shows that the Interior Department, as trustee, controlled two Treasury 

Department trust accounts for the Quapaw Tribe from 1954 through 1963.175   

The 1955 statement shows the first account, no. 14X7156, had a balance of 

$820,024.46 (the net principal balance of the judgment after payment of attorneys’ fees 

and costs), and the second account, no. 14X7656, had a balance of $10,244.69, reflecting 

interest accumulated on principal account 14X7156.176  In Fiscal Year 1960, interest had 

accumulated to $174, 239.47, and there was an unexplained withdrawal from the interest 

account of $3,354.29.177  Fiscal Year 1961 shows a combined balance of $1,034,404.64 

($820,024.46 in principal account no. 14X7156 and $214,380.18 in interest account no. 

14X7656).178  During Fiscal Year 1961, the entire principal and almost the entire interest 

account were depleted.  Thus, by Fiscal Year 1962, principal account no. 14X7156 shows 

a zero balance, and the corresponding interest account no. 14X7656 shows a balance of 

$455.99.179  That remaining $455.99 was withdrawn sometime in Fiscal Year 1962, 

leaving a zero balance in both accounts by Fiscal Year 1963.180 

174 The Quapaw Tribe independently obtained the corresponding statements for Fiscal 
Years 1956–1960 from the U.S. Government Printing Office website, in order to present a 
full picture of the relevant account balances over this time period. See Ex. 9.   
175 U.S. Treasury Combined Statement Fiscal Years 1955–63 (attached as Ex. 9). 
176 Id. Fiscal Year 1955. 
177 Id. Fiscal Year 1960. 
178 Id. Fiscal Year 1961. 
179 Id. Fiscal Year 1962. 
180 Id. Fiscal Year 1963.  Note that the absence of a listed account for the Quapaw Tribe in 
1963 indicates a zero balance for the entire fiscal year. Estes Dep. 140:5–9  (attached as 
Ex. 26). 
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What these U.S. Treasury Department Combined Statements do not provide is any 

indication of where these funds went when the trust accounts were emptied out between 

1960 and 1962.   

In response to the Tribe’s written interrogatories and requests for admission the 

Government argued (as it does in this motion) that the Tribe was not entitled to these 

funds: 

The United States disputes that the tribe was legally entitled to any return of 
per capita payments made from the judgment award fund created in 
response to the award in Indian Claims Commission Docket No. 14.  

*   *   * 

Under the terms of 25 U.S.C. § 164, because the per capita eligibility was 
based on lineal descent rather than by membership in the tribe, any 
unclaimed per capita payments would have been covered to the United 
States Treasury and not eligible to be restored to the Quapaw Tribe.181  

The Government also asserts that:  

The United States further disputes that, as a matter of fact, there were any 
per capita funds that were unclaimed that could be returned.  The funds 
were distributed pursuant to the Act of July 17, 1959 (73 Stat. 221) to those 
persons who applied for enrollment on or before January 17, 1960, and who 
met the eligibility requirements for enrollment.182 

But the Government, while stating that it has reviewed over 700 boxes and created 

462,985 images,183 it has still not produced a single page supporting its claim that all the 

money was distributed to Quapaw lineal descendants.  And if all of the funds had been 

distributed, why has the Government brought this motion claiming that it is entitled to 

these allegedly nonexistent undistributed funds? 

The Government also objected and refused to produce any documents at all in 

181 Def.’s Response to Plaintiff/Clamaint’s First Set of Interrogatories, at Response to No. 
2 (July 11, 2014) (attached as Ex. 22). 
182 Id. 
183 Def.’s Status Report (Dec. 30, 2014) (attached as Ex. 27). 
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response to the Quapaw Tribe’s request for “[a]ll documents relating to payments of 

judgment funds made to members of the Quapaw Tribe, including records of all checks 

issued, all checks cashed, and all checks that were not cashed.”184  Despite a request from 

the Quapaw Tribe’s counsel that the Government reconsider its position and produce these 

documents,185 the Government has not done so.   

B. The Government’s designated deponent on what happened to the 
judgment funds provided no additional evidence 

The Tribe gave notice under RCFC 30(b)(6) for the Government to designate a 

witness to testify on “[m]onies owed but not paid to the Quapaw Tribe under the 1954 

Indian Claims Commission Judgment.”186  The Government’s designee on this topic, 

Office of Historical Trust Accounting Program Analyst Michael Estes, admitted that the 

Government simply has no record of what happened to the approximately $820,000 in the 

Tribe’s principal trust account (no. 14X7156) in 1961:  

Q.  What record does the government have of where that $820,000 
went? 
A.  I have not seen a record of that.187 

Estes further testified that the Government has no records as to what happened to 

the $214,380.18 in accumulated interest (account no. 14X7656): 

Q.  As to the interest amount…where did that money go? 
A.  The combined statement indicates there was an expenditure of 
$213,924.19.  I don’t have more information on—on where that expenditure 
was—who that was made to.188 

184 Def.’s Response to Tribe’s Request for Document Production No. 6 (Nov. 7, 2014), at 
1–2  (attached as Ex. 24). 
185 Letter from Roger J. Marzulla to Stephen R. Terrell (Nov. 13, 2014) (attached as Ex. 
25). 
186 Notice of 30(b)(6) Deposition of the United States at Attachment A, Topic No. 2 (Oct. 
8, 2014) (attached as Ex. 23). 
187 Estes Dep. 144:17–19 (attached as Ex. 26). 
188 Id. at 144:20–145:8. 
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In fact, the United States apparently did not record how it spent more than one 

million dollars of funds it held in trust for the Quapaw Tribe: 

Q.  . . . So what kind of records does the government have of where 
these two sums, something in excess of a million dollars, went? 
A.  I haven’t collected or been provided those types of documents.189 

Estes also admitted that he did not know where the $455.99, remaining in the 

interest account as of 1962, went: 

Q. So as the United States representative today on this topic, you don’t 
know where the $455.99 went, is that correct? 
A.  That’s correct.190 

The United States also does not have any record indicating how these payments would 

have been distributed, assuming that distribution ever occurred, or even knowledge of how 

that process was supposed to occur.191 

Speaking on behalf of the United States during Estes’s deposition, Department of 

Justice attorney, Stephen R. Terrell, confirmed that “Mr. Estes accurately summarized the 

United States’ position . . . .”192  Terrell also confirmed that “the United States does not 

know or has no specific knowledge of any additional documents”193 that might prove that 

distributions to individuals were actually made. 

C. The United States has the burden, as trustee, to show that amounts 
removed from trustee accounts were actually distributed to tribal 
members 

The Government has the burden to show that amounts removed from trustee 

accounts were actually distributed to tribal members.  The Government, however, has not 

produced a single piece of evidence demonstrating that any payments were ever made.  In 

189 Id. at 145:15–145:19. 
190 Id. at 144:1–4. 
191 Id. at 145:22–147:2. 
192 Id. at 147:14–15 (Terrell). 
193 Id. at 149:12–14 (Terrell). 
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fact, in its motion for partial summary judgment, the Government carefully avoids stating 

whether it believes any distributions were made.194  Instead, the Government simply notes 

in its self-serving “statement of undisputed material facts” that the funds it held in trust for 

the Quapaw were removed in Fiscal Years 1960 and 1961, without ever attempting to 

explain how that fact demonstrates that distributions were made to tribal members.195  Yet 

the Government, as trustee, has no receipts of checks paid to the 1,144 tribal members who 

were owed $900 each,196 no accounting of when payments were made or when payments 

were cashed, and no summary by the Bureau of Indian Affairs or any other governmental 

agency explaining how distributions were made, when they were made, or if any or all 

distributions were successfully given to eligible tribal members or their heirs.   

But the Government, as trustee, must maintain adequate trust records.197  Indeed, 

“[t]he Interior Department acknowledges that adequate record-keeping is essential if the 

Department is to fulfill its fiduciary obligations.”198  When the Government fails to do so, 

it may not rely on its own failure to argue that the Indians presented inadequate proof of 

their damages once they prove a breach of trust.  Rather, the absence of record evidence is 

construed against the Government, resulting in a shift of the burden of proof or the use of 

reasonable presumptions to determine damages.  For example, in a similar breach of trust 

case, Osage Tribe of Indians of Oklahoma v. United States,199 this Court determined that 

failure to maintain records should be held against the Government: 

194 See, e.g., Def.’s Mot. for Partial Summ. J. at 1 (“allegedly unclaimed per-capita 
payments”); id. at 5 (same); id. at 8 (“any unclaimed per capita payments”). 
195 Def.’s Mot. for Partial Summ. J. at 4 (Statement No. 10). 
196 Quapaw Analysis at 103 (Doc. 14); Quapaw Tribal Business Committee, Disposition of 
Claims Funds (July 16, 1962) (attached as Ex. 17). 
197 Cobell v. Norton, 240 F.3d 1081, 1092 (D.C. Cir. 2001). 
198 Id. at 1092. 
199 Osage Tribe of Indians of Okla. v. United States, 93 Fed. Cl. 1 (2010). 
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[B]ecause it is undisputed that the government failed to keep complete trust 
records for the Osage Tribe, the court finds that it now would be improper 
to require plaintiff to resolve all possible doubts about the facts the trustee 
failed to collect and maintain in the form of trust records in order to succeed 
in its motion for summary judgment.  In the absence of accurate Osage 
Agency historical royalty and trust records, “[t]he Osage Tribe is entitled to 
damages reasonably estimated based on existing information. Especially 
where, as here, proper trust records are missing, doubts about calculations 
should be ‘resolved against the trustee.’” It is through this prism that 
plaintiff's claims must be viewed.200 

And when this Court failed to award damages for lack of proof in Confederated 

Tribes of the Warm Springs Reservation of Oregon v. United States, the Federal Circuit 

reversed, holding: 

[T]o the extent that the difficulty in determining the amount of loss suffered 
by the Tribes is attributable to improper accounting procedures followed by 
the BIA, the consequences of those difficulties should not be visited upon 
the Tribes.  And we are satisfied that, notwithstanding the difficulties of 
proof, the Tribes have offered sufficient evidence on the three items 
identified above to require specific response from the government and 
specific findings by the court as to each item.201 

Here, the Government has the burden to demonstrate that, as trustee, it properly 

distributed all of the $820,024.46 of the ICC judgment, plus interest, to tribal members.  

Because the Government has failed to do so, the Quapaw Tribe is now owed those 

undistributed funds plus applicable interest in accordance with the 1961 Restoration Act.   

D. Alternatively, in the absence of any other records, the Quapaw Analysis 
estimate that 25% of the appropriated ICC judgment funds remained 
undistributed is reasonable 

The Quapaw Analysis, a multi-million-dollar report prepared in accordance with a 

contract entered into by the Interior Department and Quapaw Information Systems, Inc., 

under the supervision of the Office of Historical Trust Accounting, found no evidence of 

200 Id. at 8 (internal citations omitted). 
201 Confederated Tribes of Warm Springs Reservation of Ore. v. United States, 248 F.3d 
1365, 1375 (Fed. Cir. 2001). 
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payments made from these two accounts.202  The Quapaw Analysis estimated that 

$1,029,599.88 of principal plus interest was available to be distributed as of July 16, 1962, 

and that 25% of this amount, or $257,399.97, was never distributed:  

Eleven hundred and forty-four members of record were identified as eligible 
to receive a per capita distribution of $900.  The Project Team has found no 
documentation that all of these funds were distributed and estimates that 
25% of the funds were never distributed.  Funds not distributed to 
individual tribal members were to be transferred directly to the Tribe, and 
there is no record that this happened.203     

Lacking any records at all of where the Quapaw Tribe’s judgment funds went in 

1961, the Government—as trustee—cannot disprove the reasonable estimate in the 

Quapaw Analysis that 25% of these funds were undistributed.   

Therefore, the Court could adopt the estimate contained in the Quapaw Analysis—

that 25% of the funds were not properly distributed, thereby holding that the Tribe is 

entitled to $257,399.97 (25% of the total to be distributed as of 1962) plus interest from 

July 16, 1962.  Or since the Government cannot prove that any of the funds were properly 

distributed, the Court could hold that the Tribe is entitled to $820,024.46—the entire ICC 

judgment plus interest from the date of that judgment, May 7, 1954. 

 Conclusion 

For all of these reasons, the Tribe asks this Court to deny the Government’s motion 

for partial summary judgment, which asks this court to hold as a matter of law that all 

remaining ICC judgment funds belong to the United States.  In addition, the Tribe asks this 

Court to grant the Tribe’s cross-motion for partial summary judgment, holding as a matter 

of law that all remaining ICC judgment funds belong to the Quapaw Tribe of Oklahoma 

(the O-Gah-Pah), plus interest from the date of that judgment, May 7, 1954. 

202 Quapaw Analysis at 103 (Doc. 14). 
203 Id. 
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