
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

(Electronically filed on December 8, 2014) 

QUAPAW TRIBE OF OKLAHOMA, 
 
  Plaintiff, 
 
 v. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 12-592L 
 
Hon. Thomas C. Wheeler 

 
MOTION FOR PARTIAL SUMMARY JUDGMENT (ALLEGEDLY UNCLAIMED PER 

CAPITA PAYMENTS)  
 
 The United States hereby moves, pursuant to Rules 7 and 56, for judgment as a matter of 

law in its favor on plaintiff’s claims seeking damages for allegedly unclaimed per-capita 

payments made from the judgment award accounts established to hold the proceeds of Indian 

Claims Commission Docket Number 14.  The undisputed facts establish that the Quapaw Tribe 

of Oklahoma is not legally entitled to any of the funds disbursed from the judgment award 

accounts and its claims for return of allegedly unclaimed per-capita payments should fail as a 

matter of law.  This motion is based on the accompanying memorandum of points and 

authorities, the concurrently filed appendix of exhibits, and any arguments or evidence that may 

be presented in reply, at argument, or with leave of court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Congress determined that the judgment from Indian Claims Commission (“ICC”) Docket 

No. 14 should be paid out per capita to the lineal descendants of the members of the last tribal 

group that could be regarded as the successor of the original Quapaw Tribe.  That group of 
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Indians, in Congress’s judgment, was different than the federally recognized Quapaw Tribe of 

Oklahoma, as it existed in 1959, when the distribution act was passed.  Accordingly, the Quapaw 

Tribe that is the plaintiff in this case has no legal claim to any of the funds in the ICC Docket No. 

14 judgment award accounts, and thus, any unclaimed per capita payments from those judgment 

award accounts escheat to the United States Treasury, not the tribe, by operation of law.  Given 

that result, the United States is entitled to summary judgment on plaintiff’s claims to “at least 

$254,000, not including interest . . . owed but not paid under the 1954 Indian Claims 

Commission Judgment.”  See Appendix of Exhibits (“App.”) Ex. 6; see also Complaint ¶¶ 14-16.  

II. QUESTIONS PRESENTED 

 1. Whether plaintiff can assert claims regarding allegedly unclaimed per capita 

payments from the judgment award accounts that were established to hold the proceeds from 

ICC Docket No. 14. 

 2. Whether the United States is entitled to judgment as a matter of law on any such 

claims asserted by plaintiff. 

III. STATEMENT OF UNDISPUTED MATERIAL FACTS 

 1. On November 3, 1947, the “Quapaw Tribe of Indians,” Paul Goodeagle, Sr., 

Louis A. Imbeau, and Sam Douthit (collectively “ICC petitioners”) filed a petition with the 

Indian Claims Commission, Docket No. 14.  App. Ex. 1. 

 2. The ICC petitioners advanced the following claims, with associated requests for 

compensation, in ICC Docket No. 14: (1) allegedly inadequate and unconscionable consideration 

for land ceded to the United States in the Treaty of August 24, 1818, 7 Stat. 176; and (2) 

allegedly grossly inadequate compensation for lands sold to the government by the Treaty of 

November 15, 1824, 7 Stat. 232.  Quapaw Tribe of Indians v. United States, 120 F. Supp. 283, 
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284-86 (Ct. Cl. 1954);  

 3. The ICC petitioners recovered nothing on their first claim in ICC Docket No. 14.  

Id. 

 4. As to the second claim in ICC Docket No.14, the ICC petitioners received a total 

award of $927,668.04, after offsets.  Quapaw Tribe of Indians v. United States, 1 Ind. Cl. Comm. 

644, 682 (1951), aff’d in relevant part by Quapaw Tribe of Indians, 120 F. Supp. at 288. 

 5. Out of that award, a sum of $92,766.80 was for attorney fees, and a sum of 

$14,876.78 was for the petitioners’ expenses in prosecuting ICC Docket No.14.  App. Ex. 2. 

 6. The final award in ICC Docket No. 14, with offsets and without attorney fees and 

expenses, was $820,024.46.  Id. 

 7. In Fiscal Year 1955, Congress appropriated $820,024.46 in satisfaction of the 

judgment in ICC Docket No. 14.  App. Ex. 3. 

 8. Congress directed that the judgment award accounts for ICC Docket No. 14 be 

distributed “on a pro rata basis” to those on a roll prepared by the Secretary of the Interior “of the 

persons whose names appear on the Quapaw membership roll forwarded under the date of 

January 4, 1890, and whose membership in the tribe was then based on Quapaw blood rather 

than solely upon adoption,” living on July 17, 1959, and their “heirs or legatees.”  Act of July 17, 

1959, Pub. L. No. 86-97 §§ 1 and 2, 73 Stat. 221-22 (“Distribution Act”). 

 9. Congress directed that the judgment award accounts for ICC Docket No. 14 be 

distributed to those persons identified on the 1890 roll and their lineal descendants because “the 

present Quapaw Tribe in Oklahoma is composed of Quapaws, members of other Indian tribes 

adopted into the tribe, as well as some descendants of non-Indians [and] it should not be 

considered the successor in interest of the Quapaw Tribe as it existed in the 1820s.”  S. REP. NO. 
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86-335 at 1 (1959). 

 10. The funds in ICC Docket No. 14 principal account (x7156) and its corresponding 

interest account (x7656) were disbursed in Fiscal Years 1960 and 1961.  App. Exs. 4 and 5. 

 11. In this case, plaintiff, the Quapaw Tribe of Oklahoma, seeks “at least $254,000, 

not including interest . . . owed but not paid under the 1954 Indian Claims Commission 

Judgment” in this action.  Request For Admission No. 17, App. Ex. 6; see also Quapaw Analysis 

at 103-104, ECF No. 14 (under seal); Complaint ¶¶ 14-16. 

IV. STANDARD OF REVIEW 

 The United States may move, at any time, for summary judgment on all or part of 

plaintiff’s claims.  Rules of the United States Court of Federal Claims (“RCFC”) 56(b).  This 

Court may summarily adjudicate undisputed material facts, and determine liability on part of 

plaintiff’s claims, even if there remain other disputed issues for trial.  RCFC 56(d).  Summary 

judgment is appropriate where “there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  RCFC 56(a); see also Arko Exec. Servs., Inc. 

v. United States, 553 F.3d 1375, 1378 (Fed. Cir. 2009) (citing Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 247 (1986)).  By contrast, summary judgment is not appropriate where “the 

evidence is such that a reasonable [trier of fact] could return a verdict for the nonmoving party.”  

Liberty Lobby, 477 U.S. at 248.  In reviewing a motion for summary judgment, the benefit of all 

factual inferences runs in favor of the non-moving party.  Matsushita Elec. Indus. Co., Ltd. v. 

Zenith Radio Corp., 475 U.S. 574, 587 (1986); United States v. Diebold, Inc., 369 U.S. 654, 655 

(1962) (per curiam).  “However, bald assertions and speculation do not create an evidentiary 

conflict sufficient to defeat a summary judgment motion.”  Lathan Co., Inc. v. United States, 20 

Cl. Ct. 122, 125 (1990) (citing Barmag Barmer Maschinenfabrik AG v. Murata Mach., Ltd., 731 
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F.2d 831, 836 (Fed. Cir. 1984)).  The plain language of Rule 56(a) “mandates the entry of 

summary judgment, after adequate time for discovery and upon motion, against a party who fails 

to make a showing sufficient to establish the existence of an element essential to that party's 

case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986). 

V. ARGUMENT 

 In this case, plaintiff―the currently constituted Quapaw Tribe of Oklahoma―does not 

have a legal interest in the proceeds from the judgment in ICC Docket No. 14 and, as a result, 

plaintiff has no claim, and is not entitled to damages, regarding any allegedly unclaimed per 

capita payments from those funds.  Moreover, the law provides that unpaid per capita shares and 

interest payments to individuals of groups that are not federally recognized Indian tribes “shall 

be regarded as not capable of restoration to a tribal group or entity and shall be deposited in the 

general fund of the Treasury of the United States.”  25 U.S.C. § 164.  The United States is 

entitled to summary judgment on plaintiff’s claims for damages associated with the ICC Docket 

No. 14 judgment funds. 

A. Plaintiff Cannot Assert Claims Regarding ICC Docket No. 14 Judgment 
Award Accounts. 

 
 Plaintiff cannot pursue a “breach of trust” claim against the United States in this Court 

regarding the alleged mismanagement of the funds in the judgment award accounts relating to 

ICC Docket No. 14 because the funds in those accounts were not held in trust for plaintiff.  The 

general trust relationship between the government and Indian tribes “do[es] not create property 

rights where none would otherwise exist.”  United States v. Cherokee Nation of Okla., 480 U.S. 

700, 707 (1987).  Courts have repeatedly recognized that a tribe must demonstrate that it 

possesses trust property before it can pursue a claim for breach of fiduciary duties against the 
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United States.  Samish Indian Nation v. United States, 657 F.3d 1330, 1337 (Fed. Cir. 2011) 

(statute creating funds “does not contain detailed express language supporting the existence of a 

fiduciary relationship or a trust corpus.”) cert. granted and judgment vacated by United States v. 

Samish Indian Nation, 133 S. Ct. 423 (2012); Inter Tribal Council of Ariz., Inc. v. Babbitt, 51 

F.3d 199, 203 (9th Cir. 1995) (finding that the Department of the Interior did not owe the tribe a 

fiduciary duty because there was no trust property involved in the case); Wheeler v. U.S. Dept. of 

the Interior, 811 F.2d 549, 553 (10th Cir. 1987) (finding that United States v. Mitchell, 463 U.S. 

206, 218-19 (1983) did not control the case because there was no trust property involved).  

Because plaintiff has not demonstrated―and indeed it cannot demonstrate―that it owns, 

possesses, or has a beneficial interest in the funds in the ICC Docket No. 14 judgment award 

accounts, plaintiffs’ claims respecting those funds should fail. 

 Even if this Court were to assume for purposes of this motion that the Distribution Act 

created some duty to some group of Indians, such an assumption could not salvage plaintiff’s 

ICC Docket No. 14 judgment award account-related claims because the assumption would not 

mean that plaintiff could assert the claims.  As recently held by the United States Court of 

Appeals for the Federal Circuit, “even if [the Acts] were money-mandating as to some benefits 

for some people (say, the original appropriation for the original designated Indians), the 

claimants that are now here have not identified a money-mandating duty in the [Acts] requiring 

that proceeds from certain lands be distributed to them  . . . .”  Wolfchild v. United States, 731 

F.3d 1280, 1289 (Fed. Cir. 2013).  The Federal Circuit’s holding applies to plaintiff’s claims 

here.  Congress legislated that the judgment award accounts for ICC Docket No. 14 be 

distributed to tribal members identified on an 1890 roll, and their lineal descendants, not to 

plaintiff.  Undisputed Facts (“UF”) 9-10.  The Senate was clear in its views and intentions 
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underlying the Distribution Act: 

Since the present organization is not regarded as the successor of the tribe as it 
existed at the time of the cession of the land, [the Distribution Act] provides that 
the judgment fund will be paid out per capita to the presently living descendants 
of the member[s] of the last tribal group that can be regarded as the successor of 
the original Quapaw Tribe. 
 

S. REP. NO. 86-335 at 2. 

 The Secretary of the Interior was equally clear in his statement about plaintiff’s status: 

The present Quapaw tribe in Oklahoma should not be considered as the successor 
in interest of the Quapaw tribe as it existed in the 1820’s, or as the sole 
beneficiary of the judgment fund. 
 

* * * * 
 
[T]here is no present organization that can properly be regarded as the successor 
to the tribe as it existed at the time of the cession of the land . . . . 
 

Id.   

 In passing the Distribution Act, Congress made clear that plaintiff had no legal interest in 

the ICC Docket No. 14 judgment award accounts.  Congress enjoys broad plenary authority over 

Indian affairs.  See United States v. Lara, 541 U.S. 193, 200-201 (2004); Cotton Petroleum Corp. 

v. New Mexico, 490 U.S. 163, 192 (1989).  Thus, Congress can freely alter the terms of any 

provision relating to the distribution of Indian lands at any point prior to the time those interests 

are allotted or individuals otherwise obtain vested rights in the property.  See United States v. 

Jim, 409 U.S. 80, 82 (1972) (Congress may alter the distribution scheme of an earlier statute that 

created a trust relationship with a tribe); Sizemore v. Brady, 235 U.S. 441, 449 (1914); Gritts v. 

Fisher, 224 U.S. 640, 648 (1912).  As to judgment award funds, Congress has authority to alter 

the distribution of the judgment fund prior to payment.  LeBeau v. United States, 474 F.3d 1334, 

1343 (Fed. Cir. 2007).  Here, Congress legislated that the funds in the ICC Docket No. 14 

judgment award accounts be distributed, not to plaintiff or to plaintiff’s members, but rather to a 
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group of Indians who were persons identified on an 1890 roll or their lineal descendants.  As a 

result, plaintiff has no cognizable interest in the ICC Docket No. 14 judgment award accounts 

and plaintiff’s claims, including any for damages allegedly stemming from the Department of the 

Interior’s management of those accounts, are factually and legally meritless. 

B. The United States Is Not Legally Able to Award Unclaimed Per Capita 
Payments for the ICC Docket No. 14 Judgment Award Accounts to Plaintiff. 

 
 The law does not permit the United States, principally, the Department of the Interior, to 

credit the tribe with any unclaimed per capita payments from the ICC Docket No. 14 judgment 

award accounts.  Therefore plaintiff’s claim regarding those unclaimed per capita payments 

should be disallowed. 

 In the Act of September 22, 1961, Congress specified the process for the handling of any 

per capita payments remaining unclaimed six years after the date of the administrative directive 

to make the payment.  Act of Sept. 22, 1961, Pub. L. No. 87-283, 75 Stat. 584, codified at 25 

U.S.C. §§ 164-165.  That Act provides that, if the per capita payment is to members of a 

federally recognized tribe, any unclaimed payments shall be credited to the tribe.  25 U.S.C. § 

164.  If the per capita payment is to a “group that has no governing body recognized by the 

Secretary of the Interior,” however, then any unclaimed payments shall escheat to the Treasury.  

Id.  Here, the beneficiaries of the ICC Docket No. 14 judgment award accounts were members of 

a group of Indians that was not federally recognized.  Thus, by law, any unclaimed per capita 

payments from the ICC Docket No. 14 judgment award accounts “shall not be regarded as 

capable of restoration to a tribal or group entity and shall be deposited in the general fund of the 

Treasury of the United States.”  Id. 

 The Supreme Court has held that “a trustee is not an insurer of trust property,” and the 

“proper procedure for [a trustee] is to conform his conduct to the instructions given him by the 
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courts.”  United States v. Mason, 412 U.S. 391, 398-99 (1973).  Neither the United States nor the 

Department of the Interior may expend “tribal or individual funds” “without specific authority of 

law.”  25 U.S.C. § 125.  Because there is no legal basis for awarding any unclaimed per capita 

payments in the ICC Docket No. 14 judgment award accounts to plaintiff, plaintiff’s claims 

regarding those payments are without merit.  Consequently, this Court should grant summary 

judgment to the United States on those claims. 

VI. CONCLUSION 

 Wherefore the United States respectfully requests that its motion be granted in full and 

that the Court enter judgment as a matter of law in favor of the United States on plaintiffs’ claim 

to “at least $254,000, not including interest . . . owed but not paid under the 1954 Indian Claims 

Commission Judgment.” 

 Respectfully submitted, December 8, 2014, 
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