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INTRODUCTION 

Plaintiff Brenda Turunen is a member of the Keweenaw Bay Indian Community (KBIC) 

who claims a tribal right to commercially raise and sell an invasive species of pig that is 

prohibited by state law.  This tribal right, she asserts, is one of the “usual privileges of 

occupancy” guaranteed the Indian signatories to the 1842 Treaty of La Pointe.   However, for an 

activity to be considered a usual privilege of occupancy preserved by this and similarly-worded 

treaties, that activity must have been a usual practice of the Indians prior to the signing of the 

treaty.  And where the claim is for a right to raise animals commercially, it is also clear that 

Plaintiff must show that the pre-treaty Indians conducted commercial, not simply subsistence, 

animal husbandry. 

There is no dispute that Plaintiff can show no evidence of pre-treaty commercial animal 

husbandry by the Indians who signed the 1842 Treaty.  Her own expert admitted that no such 

evidence exists: 

Q . . .-- is there any evidence of raising animals for 
commercial activities prior to the 1842 treaty?  So 
raising farm animals for a commercial purpose? 
A  Coming out of Keweenaw? 
Q  Yes. 
A  Before ’42? 
Q  Yes. 
A  No. 
 

Carlson Dep. 114: 8-15, Jan. 7, 2015 attached as Exhibit (Ex.) A; see also Jackson Dep. 125:1-8, 

Jan. 8, 2015 attached as Ex. B.1   This admission alone is dispositive of this case.  And it perhaps 

explains why, in the 172 years since the treaty was signed, no individual Indian or tribe has ever 

                                                 
1 Consistent with the Case Management Order, when feasible, Defendants have 
attached only relevant portions of the depositions and other lengthy documents 
relied on in this brief. 
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made a claim that there is a treaty right to farm in the territory ceded by the Indians to the United 

States.   

The absence of prior claims is admitted by both of Plaintiff’s experts.  While over that 

last 130 years or more the State adopted a wide range of agricultural laws that applied to all 

farmers without an exemption for Indians, the Indians never objected, including Plaintiff, who 

admitted that for the 23 years before she filed this lawsuit she was in full compliance with state 

agricultural laws.  Turunen Dep. 81:9-17, Feb. 4, 2015 attached as Ex. C.  This lack of claims 

since the treaty was signed is relevant to show the subsequent course of conduct of the parties, 

which is compelling evidence there was no intention to include a right to farm in the treaty.  

The failure to object for so many years also raises an equitable bar to the present claim, 

whether based on waiver, laches or other equitable grounds.  Plaintiff is not entitled to the 

equitable relief she requests where neither she nor her Tribe has asserted a treaty right to farm 

prior to this lawsuit. 

For these reasons and the others discussed in more detail below, this case should be 

dismissed. 

STATEMENT OF FACTS 

I. Plaintiff’s Farming Activities. 

Plaintiff Brenda Turunen and her husband, Roger Turunen, who is not a tribal member 

(Turunen Dep. 73:8-10), raise Russian boar pigs that she claims are hybrids developed through 

cross breeding techniques.  Turunen Dep. 78:16-79:16; Amended Complaint, Dkt. # 11, ¶ 32.  

Plaintiff’s farm is not on the KBIC or any other Indian reservation.  Amended Complaint ¶ 5.  

The pigs are raised on land located in territory ceded to the United States (ceded territory) in a 
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treaty executed October 4, 1842 between the United States and the Lake Superior Chippewa 

Indians, also known as the Treaty of LaPointe.  7 Stat. 591.  Attached as Ex. D. 

Prior to March 31, 2012, Plaintiff’s Russian boars were owned by Hogan Land 

Improvement, Inc. (HLI), which is a Michigan corporation 100% owned by Roger Turunen.  

Turunen Dep. 29:13-16.  HLI and Plaintiff signed an agreement on March 31, 2012 (Purchase 

Agreement) to sell 625 Russian boars to Plaintiff, who paid for them by transferring her 25% 

interest in HLI back to the corporation.  Turunen Dep. Ex. 1.  The Purchase Agreement also hires 

HLI to take care of Plaintiff’s pigs: 

SELLER agrees on behalf of BUYER to raise, house and feed the Hogan Hogs 
transferred herein upon SELLER’S property located at 16115 Bellaire Road, 
Baraga, Michigan, or at other property mutually agreed upon by the parties and 
authorized by the Keweenaw Bay Indian Community Tribal Council . . . BUYER 
agrees to pay SELLER the sum of $10.00[2] per Hogan Hog per month for the 
management of the animals transferred herein . . . 

Id.  Plaintiff currently owns about 1,600 Russian boars.  Turunen Dep. 30:19-23.  HLI houses the 

pigs on land rented from Roger Turunen.  Turunen Dep. 48:1-14.  None of the employees of HLI 

are tribal members.  Turunen Dep. 114:22-24.  Plaintiff is selling the pigs inside and outside of 

Michigan.  Turunen Dep. 102:7-11.    Plaintiff works 40 hours per week as an employee of the 

State.  Turunen Dep. 15:22-24.   

Plaintiff’s primary customers are hunting ranches across the state where the purchased 

Russian boars “are allowed to roam within fenced open air areas until harvested by customers 

who pay a fee for a simulated hunting experience.”  Amended Complaint ¶ 35; Turunen Dep. 

56:19-25; Ex.. 3, ¶6.  In 2010 Plaintiff and her husband claim they sold 650 Russian boars to 

such hunting ranches, and planned to sell 850 more such pigs in 2011.  Turunen Dep. Ex.. 3, ¶6.  

Plaintiff and her husband claim they have spent millions of dollars buying equipment to grow 

                                                 
2 This fee was increased to $20 a month.  Turunen Dep. 40:24. 

Case 2:13-cv-00106-GJQ  Doc #39 Filed 02/12/15  Page 8 of 53   Page ID#420



4 
 

and store feed for their pigs, and in building barns (five total), pens, fencing, feeding equipment, 

a watering system and other facilities specifically for their Russian boars.  Amended Complaint 

¶44; Turunen Dep. 52:1-54:24; 128:6-130:13; Ex. 3 ¶7.  She refused to answer most questions 

concerning the finances of the pig farm.  Turunen Dep. 41:14-43:19, 48:17-19, 98:2-12, 131:9-

134:10. 

II. Facts concerning invasive pigs. 

Invasive Russian boar and other wild pigs are a national epidemic.  Experts estimate at 

least four million wild pigs are located in at least 39 states.3  Wild pigs pose two primary threats: 

(1) damage to agricultural and environmental resources and (2) disease. Bulletin 799. Wild pigs 

routinely engage in two behaviors that cause extensive damage to agricultural lands, forests and 

water resources – rooting and wallowing.  These behaviors destroy the habitat of native plants 

and animals.  Id.  Wild pigs have been known to carry diseases that are a risk to wildlife, 

livestock, pets and even humans, including pseudorabies, brucellosis, classical swine fever and 

African swine fever.  Id.   

In response to the increasing number of Russian boar and its hybrids in the wild in 

Michigan, the State4 took steps to address the problems the swine were creating: 

On December 9, 2010, the director of the Department of Natural Resources and 
Environment (DNRE) issued Invasive Species Order Amendment No. 1 of 2010 
(“the ISO amendment”). Pursuant to the ISO amendment, “wild boar, wild hog, 
wild swine, feral pig, feral hog, feral swine, Old world swine, razorback, 

                                                 
3 U.S. Department of Agriculture, Animal and Plant Health Inspection Service 
Agriculture Information Bulletin No. 799,  Feral/Wild Pigs: Potential Problems for 
Farmers and Hunters, 
http://www.aphis.usda.gov/publications/wildlife_damage/content/printable_version/f
eral%20pigs.pdf  last viewed on 2/8/2015.  Hereinafter, “Bulletin 799.” 
4 The defendants are the Michigan Department of Natural Resources Director Keith 
Creagh and the Michigan Department of Agriculture and Rural Development Jamie 
Clover Adams.  They will be referred to collectively as “the State.”  
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[E]urasian wild boar and Russian wild boar (Sua scrofa Linnaeus)” were added to 
the list of species prohibited under the invasive species act, MCL 324.41301 et. 
seq.  Under the invasive species act, parties in unlawful possession of prohibited 
species are subject to civil and criminal penalties. MCL 324.41309. The ISO 
amendment provided that the additions to the list of prohibited species would 
become effective on July 8, 2011, and directed that defendant consult with the 
Michigan Department of Agriculture on “the development of a phased compliance 
protocol” for the implementation of the ISO amendment. It was decided that 
enforcement of the ISO amendment will be deferred until March 31, 2012, to 
allow “owners of shooting and breeding facilities,” such as plaintiffs, an 
opportunity “to cease possession of all such swine before determinations of 
noncompliance will be rendered.” 

Michigan Animal Farmers Ass’n v. Department of Natural Res and Env’t, unpublished opinion 

per curiam of the Court of Appeals, issued March 1, 2012, (Docket No. 305302) (Attached as 

Ex. E).  In that case, the Michigan Animal Farmers Association, which was an association of 

game ranch owners and Russian boar breeders including Plaintiff’s husband, challenged the 

Invasive Species Order.  The Michigan Court of Appeals rejected the challenge and upheld the 

Invasive Species Order.  Id. at 5.  As part of its ruling, the court held that the DNR was obligated 

under the mandatory listing provision of Part 413, Mich. Comp. Laws § 324.41302(3), to add 

Russian boar to the list of invasive species.  Id. at 5-7.     

III. Plaintiff’s claim. 

The State’s enforcement of the Invasive Species Order prohibits Plaintiff from raising her 

Russian boars. Amended Complaint ¶52.  Plaintiff seeks a declaratory ruling that her pig farming 

operations are among the other usual privileges of occupancy reserved to the Lake Superior 

Chippewa in the 1842 Treaty, and that the State has no authority to impose Michigan laws or 

regulations on Plaintiff’s pig farming activities.  Plaintiff also seeks a permanent injunction 

prohibiting the State from interfering with her pig farming activities. 
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IV. The pre-treaty Indians’ way of life. 

A. The record developed in prior litigation over the 1842 Treaty. 

The historical background of the 1842 Treaty has been considered by numerous federal 

courts in the context of treaty claims made by KBIC and by other Lake Superior Chippewa 

Tribes.  Many of these courts conducted extensive fact-finding concerning the Lake Superior 

Chippewa way of life at the time the treaties were signed, and the treaties themselves, effectively 

creating a common law historical record.  Below are excerpts of relevant portions of just such a 

fact finding by the district court judge in Lac Courte Oreilles Band of Lake Superior Chippewa 

Indians v. Wisconsin, 653 F. Supp. 1420 (W.D. Wis. 1987), a case involving the Lake Superior 

Chippewa and the 1842 Treaty.   

Pursuant to Fed. R. Civ. P. 52(a), I find as fact those matters set forth in the 
following section of this opinion, under the heading “FACTS.” 

FACTS 

The Chippewa 

* * * 
 

The Chippewa in the ceded territory were hunters and gatherers.  Their hunting 
activities included fishing and fowling in addition to traditional notions of 
hunting.  The Chippewa harvested virtually everything on the landscape.  They 
had some use or uses for all the flora and fauna in their environment, whether for 
food, clothing, shelter, religious, commercial, or other purposes.  The Chippewa 
relied on hunting and gathering for their subsistence. [footnote omitted]  They 
harvested resources for their own immediate, personal use and for use as trade 
goods in commerce.  The Chippewa traded goods for items which contributed to 
their subsistence.  Neither in harvesting resources for commercial purposes nor in 
harvesting resources for their own use did the Chippewa strive for more than a 
moderate, satisfactory living.  They were indifferent to acquiring wealth beyond 
their immediate needs. 
 
The Lake Superior Chippewa developed two different types of adaptations to the 
natural resources around them: the lakeshore and the interior.  The lakeshore 
adaptation was centered around fishing, particularly whitefish and lake trout 
fishing, but the lakeshore bands also relied on hunting moose, deer, bear, and 
other animals.  Like the interior bands, they collected sap from sugar maple trees 
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for syrup.  They maintained small gardens along the lakeshore. 
The interior adaptation was centered around small summer villages on the shores 
of inland lakes.  During the summer months, the interior bands maintained small 
gardens, hunted, and gathered.  In late summer and early fall they harvested wild 
rice for a winter food source.  The interior bands scattered during the winter 
months to hunt; in the spring they congregated again at the sugaring places. 
 
The Chippewa were divided into independent bands.  Each band had its own chief 
and each occupied a fairly distinct territory.  The territories were based on use by 
a family or a group of families or by the natural resources of the territory.  The 
roving habits of the Chippewa as a whole and the Chippewa’s territoriality tended 
to disperse the Indian population in the ceded territory while avoiding the 
exhaustion of natural resources.  This dispersal diminished, however, as the 
Chippewa became increasingly involved in trade. 

* * * 
 

Although the non-Indians [footnote omitted] attempted to persuade the Chippewa 
to adopt agriculture as a way of life, the attempt was unsuccessful.  The Chippewa 
never became farmers or adopted the sedentary life-style urged upon them. 

* * * 
The Treaties 

In 1837 and 1842, the United States entered into treaties with the Lake Superior 
Chippewa for cessions of land.  [footnote omitted] Although the Chippewa ceded 
certain lands to the United States, they reserved to themselves the right to exercise 
their hunting and fishing activities in the ceded territory. 

* * * 
Article II of the Treaty of 1842 provides:  The Indians stipulate for the right of 
hunting on the ceded territory, with the other usual privileges of occupancy, until 
required to remove by the President of the United States, and that the laws of the 
United States shall be continued in force, in respect to their trade and intercourse 
with the whites, until otherwise ordered by Congress. 

* * * 
In 1854 the United States again treated with the Chippewa in northern Wisconsin. 
[footnote omitted]  The Treaty of 1854 granted reservations to the Chippewa on 
portions of the land they had ceded to the United States in 1837 and 1842.  

* * * 
When they agreed to the treaties of 1837 and 1842, the Chippewa’s understanding 
was as follows: They were guaranteed the right to make a moderate living off the 
land and from the waters in and abutting the ceded territory and throughout that 
territory by engaging in hunting, fishing, and gathering as they had in the past and 
by consuming the fruits of that hunting, fishing, and gathering, or by trading the 
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fruits of that activity for goods they could use and consume in realizing that 
moderate living.  

* * * 
Commercial Activity 

The Lake Superior Chippewa were engaged in the fur trade long before non-
Indians came to Wisconsin to trade.  From 1634 through the treaty period, when 
the Chippewa hunted on the lands ceded by the 1837 and 1842 treaties, they did 
so to meet their immediate personal needs and for the fur trade, both of which 
were factors in their subsistence. 
 
Throughout the nineteenth century, the Chippewa were participants in an 
international market economy; they were the producers of commodities, primarily 
furs, and they controlled the resources that flowed into this economy.  The 
exchange of commodities, furs in particular, was a way of life for both the Indians 
and non-Indians in the nineteenth century. 
 
In 1825 non-Indians established a trading post on Madeline Island in Lake 
Superior. Before that, the American Fur Co. had established a trading post at 
Mackinaw Island. 
 
The traders established inland posts where they had a warehouse and a dwelling. 
The Indians outfitted themselves for their hunting expeditions at the posts. In 
general, the Indians were permitted to have their purchases charged to an account.  
The traders kept track of the Indians’ purchases and furs brought in to trade in 
record books.  

* * * 
In general, the Indians traded furs and food products to the traders.  In return, they 
received a wide variety of goods: cloth, trinkets, blankets, shawls, kettles and 
other cooking utensils, gillnet twine, beads, jewelry, sewing utensils, guns and 
other weapons, combs, lead for making bullets, fire steels, and metal tools.  The 
Indians traded most often for articles that were improvements on things they 
already had, or that offered more efficient ways of hunting and gathering and 
otherwise met their needs. 

* * * 
By 1854 the Chippewa were organized into semi-autonomous trading bands.  By 
the 1890’s, the Chippewa lived by combining traditional hunting and gathering, 
agriculture, wage labor, and the sale of wood and other products.  By 1900 the 
non-Indian cash-oriented economy was among the several sources of survival to 
which the Chippewa had adapted and from which they skimmed. 

Lac Courte Oreilles Band, 653 F. Supp. at 1424-29 (emphasis added). 
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B. Facts developed by the parties here. 

The State’s expert, Dr. Emily Greenwald of Historical Research Associates, prepared a 

report specifically addressing the issue of whether the 1842 Treaty Indians conducted 

commercial animal husbandry as part of their usual way of life prior to the signing of the Treaty.  

She concluded: 

 Animal husbandry was not a usual practice among Lake Superior Chippewa prior to and 
at the time of the 1842 treaty.  I have found no credible evidence that the Lake Superior 
Chippewa had domesticated animals prior to and at the time of the 1842 treaty. 

 Commercial agriculture was not a usual practice among Lake Superior Chippewa prior to 
and at the time of the 1842 treaty. 

 Prior to and at the time of the 1842 treaty, the Lake Superior Chippewa subsisted by 
hunting, fishing, gathering, and gardening.  They also participated in the fur trade and 
engaged in fishing for wages. 

 
Lake Superior Chippewa Rights under Article 2 of the 1842 Treaty of La Pointe, Emily 

Greenwald, Ph.D., attached as Ex. F at 1-2.  This report confirms what other experts relied on by 

courts have concluded with regard to the pre-treaty way of life of the Lake Superior Chippewa 

specifically, as well as with regard to Chippewa Indians in the Great Lakes region generally. 

Plaintiff’s experts, Drs. Carlson and Jackson, agree with Dr. Greenwald’s first 

conclusion, but note “we indeed agree the act of animal husbandry was not widely practiced 

among the Chippewa living on Lake Superior prior to the 1842 Treaty, if by this one is making 

reference to the numbers of individuals practicing. However if one looks at the geographical 

extent of the practice this cannot be asserted.”  Rebuttal Report, attached as Ex. G at 5; see also 

Jackson Dep. 27:12-25; 28:1-5.  Dr. Carlson confirmed in his deposition that “numerically” 

animal husbandry was not a usual practice, Carlson Dep. 90:7-16, but asserted that two 

influential Indians were practicing it.  However, the single letter that he relied on for this 

conclusion was written in 1843 after the treaty was signed.  Carlson Dep. 91:1-5.  Dr. Jackson, in 

reaching the same conclusion, relied on a separate letter written in 1837 concerning cattle 
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associated with a John Holiday, an agent for the American Fur Company who Plaintiff claims 

was a half-blood Chippewa.  Other than these two documents, Plaintiff’s experts cite no other 

documentary evidence establishing that the pre-treaty Indians were raising animals. Carlson Dep. 

102:19-103:12.   

As shown below in more detail, the 1837 letter merely mentions cattle that would become 

an expense for the Fur Company.  It is inconclusive as to who owned the cattle and where they 

were located.  Even if they were owned by Holiday, Carlson and Jackson admit he wasn’t a full-

blooded Indian, alleging he was a half-blood at best, and there is strong evidence he was born in 

England and not an Indian at all.  Affidavit of Dr. Greenwald, attached as Ex. H. 

The Rebuttal Report attempts to dispute Dr. Greenwald’s second conclusion that 

commercial agriculture of any kind was not a usual practice among the pre-treaty Indians.  

Rebuttal Report at 10-12.  However, the evidence cited in the Rebuttal Report in support of this 

dispute only shows that the Indians sold maple sugar and grew an abundance of potatoes.  But 

none of the historical documents quoted in any of Plaintiff’s expert reports actually say that the 

Indians sold the potatoes or anything else they grew.  Jackson Dep. 131:16-21; 81:16-18.  

Potatoes are storable, like squashes and some other root crops and it is just as likely the Indians 

kept them for the winter when food would be scarce (“so I’m sure there was a family stash for 

the winter of all of these items,” Carlson Dep. 120:16-121:5). 

Furthermore, maple sugar is a product, like wild rice, that is gathered, not cultivated, so 

selling it is not proof of commercial agriculture.  In any event, while there is plenty of 

documentary evidence that the Indians of this time period sold maple sugar, wild rice, furs and 

pelts, Plaintiff has presented nothing other than the speculation of her experts that cultivated 
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crops or farm animals were raised for sale.  There is a complete absence of any documents 

confirming that the sale of farm products was a usual practice for these Indians. 

Moreover, there is affirmative evidence that there was no tribal cash crop farming at this 

time.  In a letter dated January 6, 1843 from Alfred Brunson, a federal Indian agent in the Upper 

Peninsula, to the Governor of Wisconsin who was also the Indian Superintendent at the time, 

Brunson argues that the Indians were underpaid for the land ceded in the 1842 Treaty.  To prove 

his point, he prepared an inventory of assets on the land.  Carlson Dep. Ex. 3; 133:5-8; 128:17-

130:12.  And while the letter lists many natural resources and assigns a value to them, there is 

not one item listed that in any way suggests farming, much less commercial farming.  Carlson 

Dep. 134:10-135:6; Ex. 3.  Dr. Carlson even admits that since Brunson’s motive was to show as 

large a value as possible for the ceded territory, he had every incentive to include as many 

resources as he fairly could in his estimation of value.  Id.  The failure to include farming 

resources strongly suggests they were insignificant.  This evidence affirmatively contradicts 

Plaintiff’s assertion that the Indians were conducting farming activities “heavily” pre-treaty.  

E.g., Rebuttal Report at 14. 

Plaintiff’s experts agree with Dr. Greenwald’s statement that prior to and at the time of 

the 1842 Treaty, the Lake Superior Chippewa subsisted by hunting, fishing, gathering, and 

gardening, and that they also participated in the fur trade and engaged in fishing for wages.  

Rebuttal Report at 12.  But ultimately, given the lack of evidence of Indian farming, Plaintiff’s 

experts argue that none of it matters because what is important is that the federal government 

wanted the Indians to become farmers.  As shown below, however, what the Indians did after the 

treaty was signed has no relevance to determining whether raising pigs is a usual privilege of 

occupancy protected by the treaty. 
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ARGUMENT 

I. Legal standard for summary judgment motions. 

Summary judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure should 

be entered when the moving party establishes that there are no “genuine” factual disputes and as 

a matter of law, the moving party is entitled to judgment.  FDIC v. Jeff Miller Stables, 573 F.3d 

289, 294 (6th Cir. 2009), citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986) and Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).  “‘By its very terms, this standard provides 

that the existence of some alleged factual dispute between the parties will not defeat an otherwise 

properly supported motion for summary judgment . . . .’  A trial is required only when ‘there are 

any genuine factual issues that properly can only be resolved by a finder of fact because they 

may reasonably be resolved in favor of either party.’”  Id. at 294, quoting Liberty Lobby, 

Inc., 477 U.S. at 247-48, 250 (internal citations omitted). 

Based on the pleadings, the experts’ reports, and Plaintiff’s experts’ depositions, there is 

no genuine material factual dispute in this case, and as a matter of law, Plaintiff’s claims should 

be dismissed.  Plaintiff is asking this Court to allow her and any other tribal member who asserts 

an ancestral connection to the 1842 Treaty, to breed, raise and sell invasive species throughout 

the entire western half of Michigan’s Upper Peninsula, regardless of state law prohibitions.  

Reserving such a “treaty right to farm” was never the intention of the signatories to the 1842 

Treaty, as proven by the subsequent conduct of the Indians living in the ceded territory, none of 

whom have ever made a claim that they can farm anywhere in the ceded territory without being 

subject to state law.5 

                                                 
5 Michigan law provides that the parties’ . . . course of conduct under that contract, 
[is] entitled to great weight in interpreting ambiguous provisions of the contract. 
Terry Barr Sales Agency, Inc. v. All-Lock Co., 96 F.3d 174, 180 (6th Cir. 1996). 
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After full discovery this claim does not pass the plausibility test set out in Ashcroft v. 

Iqbal, 556 U.S. 662 (2009).   Plaintiff’s experts have failed to provide any historical proof that 

the 1842 Treaty Indians expected, or even cared, to reserve a treaty right to farm.  The State 

should be granted summary judgment. 

II. Plaintiff’s claims are barred by waiver, laches and/or other equitable 
extinguishment. 

Plaintiff alleges in her complaint that she has been farming for over 23 years.  Amended 

Complaint ¶3.  She stated in her deposition that she has been a tribal member all her life.  

Turunen Dep. 72:7-10.  She also asserted she has complied with all state laws regulating farming 

during the 23 years she has been farming.  Turunen Dep. 81:9-17.  Yet, Plaintiff claims now that 

her status as an Indian under the 1842 Treaty entitles her to ignore all the state laws she has 

previously complied with, not because her status or the treaty have changed, but because she 

does not want to comply with a new state law. 

If the treaty arguments in Plaintiff’s complaint are correct, then the State did not have 

jurisdiction to regulate her farming activities for the previous 23 years.  She could have filed this 

lawsuit objecting to those laws and seeking a declaratory ruling that she is not bound by them 

over two decades ago.   

Moreover, KBIC, the tribe from which any treaty rights might flow to Plaintiff’s benefit, 

has failed to raise such a claim in the past 170 years, even though the State has been exercising 

jurisdiction over all Indian farmers since the time it began regulating farming activities in the 

State.6 

                                                                                                                                                             
 
6 The State has regulated farming since before the 1900s.  See, e.g., The Animal 
Industry Act of 1919, 1919 P.A. 181, which created a department of animal industry 
that had full authority to manage farm animals in the state for the “prevention and 
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Sitting on treaty rights for decades is frowned upon by the courts.  This was recently 

reaffirmed by the Supreme Court in the case of City of Sherrill v. Oneida Indian Nation, 544 

U.S. 197 (2005), where the Court noted:  

[C]ourts of equity act upon their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, 
refuse to interfere where there has been gross laches in 
prosecuting the claim, or long acquiescence in the assertion 
of adverse rights. 

Id. at 217, citing Badger v. Badger, 2 Wall. 87, 94; 17 L.Ed. 836 (1865) (internal quotation 

marks omitted).  In that case, the Oneida Indian Nation, through numerous transactions that 

likely violated federal laws prohibiting the sale of reservation lands to non-Indians, conveyed 

away all the lands that were once in an historic reservation granted it in a 1794 treaty.  Decades 

later it repurchased the lands and filed an action in federal court seeking, much like the current 

action, a declaratory ruling and an injunction precluding New York from asserting regulatory 

authority over the Tribe.  The Tribe had apparently stopped paying property taxes and the state 

sought to foreclose on the land, legal action which the Tribe sought to enjoin based on its treaty 

right. 

The Court reversed decisions of the lower courts that would have granted the requested 

injunction.  Even though the Tribe probably had a treaty right, and even though it already owned 

title to the property, the Court refused to allow it to own the property free from state regulation, 

noting that “[w]hen a party belatedly asserts a right to present and future sovereign control over 

territory, longstanding observances and settled expectations are prime considerations.”  Id. at 

                                                                                                                                                             
suppression of contagious, infectious and communicable diseases of live stock.”  This 
comprehensive statute applied to “all persons” and did not exempt Indians or tribes 
from its reach.  See also, Yarding and Feeding of Texas Cattle Act, 1885 P.A. 198; 
Foot Rot Among Sheep Act, 1879 P.A. 166; Diseased Sheep Act, 1863 P.A. 185; The 
Insect Pest and Plant Disease Act, 1931 P.A. 189.  Copies attached as Ex. I.    

Case 2:13-cv-00106-GJQ  Doc #39 Filed 02/12/15  Page 19 of 53   Page ID#431



15 
 

218.  Part of the Court’s concern was the effect freeing the parcels from state regulation would 

have on neighboring landowners, as granting the Tribe sovereignty over the land 

would “seriously burde[n] the administration of state and local 
Governments” and would adversely affect landowners neighboring the 
tribal patches. Hagen, 510 U. S., at 421 (quoting Solem v. Bartlett, 465 
U. S. 463, 471.472, n. 12 (1984)). If OIN [Oneida Indian Nation] may 
unilaterally reassert sovereign control and remove these parcels from 
the local tax rolls, little would prevent the Tribe from initiating a new 
generation of litigation to free the parcels from local zoning or other 
regulatory controls that protect all landowners in the area. 
 

Id. at 220. 

These concerns are equally applicable here.  As discussed in more detail below, to be 

effective, invasive species laws must apply to all vectors of introduction for the injurious species.  

If Indian farmers anywhere in the ceded territory can ignore state invasive species laws, by 

raising and risking release of invasive animals, enforcing those laws against other state residents 

will be of little value.  Just as with the zoning laws effectively enforced by the Supreme Court in 

City of Sherrill, the invasive species regulations are designed to protect the property of everyone 

in the state.  The same is true of other state agriculture regulation that applies, e.g., to dairy herds 

and pesticide application,7 which apparently Indian farmers will be able to ignore if Plaintiff has 

her way.  Certainly people’s “settled expectations” concerning the safety of the food supply that 

is protected by state agricultural regulations should not be lightly ignored, any more than zoning 

laws, particularly where, as here, there is little or no evidence that the treaty right Plaintiff asserts 

ever even existed, unlike the Oneida case where those rights had been previously recognized by 

the Court – and yet it still refused to upset the status quo. 

                                                 
7 E.g., Pesticide Control, Mich. Comp. Laws § 324.8301 et seq.; 2001 Grade A Milk 
Law of 2001, Mich. Comp. Laws §§ 288.471-288.540. 
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Both Plaintiff and KBIC have sat on this claimed treaty right for too long and it would be 

inequitable to grant the equitable relief Plaintiff now seeks.   See also, Cayuga Indian Nation v. 

Pataki, 413 F.3d 266, 268 (2nd Cir. 2005). 

III. The 1842 Treaty does not insulate Plaintiff from state invasive species laws. 

A. The commercial animal farming activities Plaintiff admits she is conducting 
are not included in the usual privileges of occupancy addressed in the 1842 
Treaty. 

Plaintiff’s entire case hinges on the notion that she enjoys a “right” to raise  Russian boar 

commercially, and that this “right to engage in animal husbandry,” Amended Complaint ¶ 13, 

comes to her through the 1842 Treaty that reserved to the Lake Superior Chippewa the right to 

hunt in the ceded territory, as well as the “other usual privileges of occupancy.”  Id.  Commercial 

pig farming is obviously not protected by the right to hunt, so if it isn’t a “usual privilege of 

occupancy,” the 1842 Treaty is of no service to Plaintiff’s case.8 

1. The test for usual privileges of occupancy. 

The phrase “usual privilege of occupancy” has previously been interpreted by federal 

courts, including by this Court with regard to Article 13 of the Treaty of 1836, 7 Stat. 491, 

entered into by other Michigan Chippewa Tribes. In United States v. Michigan, 471 F. Supp. 192 

                                                 
8 In its opinion denying Defendants’ motion to dismiss, the Court noted that the 
parties agreed that the court in Sokaogon Chippewa Community v. Exxon Corp., 2 
F.3d 219 (7th Cir. 1993) held that the 1854 Treaty did not extinguish any 
usufructuary rights reserved by the 1842 Treaty.  While this is true, Defendants 
want to clarify that the 1842 Treaty did not reserve every activity that might be 
considered usufructuary in nature as a treaty right.  In other words, the 1842 
Treaty does not expressly reserve all usufructuary rights; it reserves hunting and 
the other usual privileges of occupancy, which include some usufructuary rights 
along with some permanent rights of occupancy.  But to be a usufructuary right 
reserved by the 1842 Treaty it must first meet the test in this Circuit for what 
activities may be considered a usual privilege of occupancy as discussed in this 
brief.  Thus, there may well be some activities that would be considered 
usufructuary, but would not be reserved as a usual privilege of occupancy by the 
Treaty. 
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(W.D. Mich. 1979), aff’d, 653 F.2d 277 (6th Cir. 1981), this Court adopted the tribes’ experts’ 

interpretation of the phrase “the usual privileges of occupancy” to mean living in the manner the 

signatory Indians were accustomed to at the time the treaty was signed: 

Dr. Tanner testified that “the usual privileges of occupancy can be interpreted to 
mean living in the way that the Indian people have always been in the habit of 
living.” (Tr. 264.)  

I think that this particular type of a provision was of considerable 
importance to Indian people. It usually winds up a treaty and is given as 
kind of assurance to them that they can continue to live in the manner that 
they have been accustomed to, and have no fear that their life will be 
disrupted. (Tr. 265.) 

Further, Dr. Tanner testified that the term “usual privileges of occupancy” 
includes the use of all natural resources for economic and ceremonial purposes 
and for travel. (Tr. 265.) It includes hunting, fishing, gathering berries, collecting 
grains, gathering rush for mats and the like. (Tr. 266.) Dr. Clifton’s testimony 
corroborates Dr. Tanner’s on the meaning of the term “usual privileges of 
occupancy.” The Indians could “. . . make use of natural resources as they were 
accustomed to doing or had been doing.” (Tr. 2278.) 

Article Thirteenth was extremely important to the Indians for several reasons. (Tr. 
274; See also Ex. P-44, 44A.) First, as previously stated, it was explained to the 
Indians to mean that their usual way of life would not change after the treaty was 
consummated: (Article Thirteenth) was to indicate and reassure Indian people that 
they could continue living the way they had been living. (Tr. 278.) 

United States v. Michigan, 471 F. Supp. at 235 (emphasis added); see also Lac Courte Oreilles 

Band of Lake Superior Chippewa Indians v. Wisconsin, 758 F. Supp 1262, 1270 (W.D Wis. 

1991) (“Ascertaining what the Chippewa were actually doing at the time of the treaties is a 

prerequisite to determining what they would have understood they were reserving.”). 

This test for determining what the treaty parties intended to preserve by use of the phrase 

“usual privileges of occupancy” couldn’t be clearer.  It is a test that examines how the Indians 

“had been living” prior to the execution of the treaty.  It was not creating some new right or new 

lifeway for the Indians to practice after the treaty was signed.  To determine whether some 

activity is included in the usual privileges of occupancy, a court need do only what was done in 
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U.S. v. Michigan or the Lac Courte Oreilles Band cases – determine whether that activity had 

typically been conducted by the Indians prior to the execution of the Treaty, in this case, prior to 

October 4, 1842. 

It is also clear that this test makes a distinction between the pre-treaty Indians’ 

subsistence and commercial activities.  Thus, even if there was some evidence that the Lake 

Superior Chippewa owned farm animals for subsistence purposes, this would not support an 

interpretation of the 1842 Treaty that would insulate Plaintiff’s large-scale commercial farming 

activities from regulation by the State.  In U.S. v. Michigan, the Court rejected the State’s 

argument that the commercial fishing activities of contemporary tribes had no genesis in the 

1836 Treaty, not because the distinction between commercial and subsistence fishing was 

irrelevant, but rather because the tribes in that case presented compelling evidence that 

commercial fishing was in fact a part of their way of life when the treaty was signed: 

Thus, the factual predicate for the reserved fishing right is the documented 
historic, ethno-historic, anthropologic and archaeologic evidence proving that 
commercial and subsistence fishing was of significance to the Indians during 
treaty times. 

United States v. Michigan, 471 F. Supp. at 213 (emphasis added); see also id. at 238-57.  If the 

tribes had failed to present evidence of commercial fishing pre-treaty, the Court would likely 

have found that even if subsistence fishing was a treaty-protected right, the tribal members’ 

contemporary commercial fishing activities would not have been so protected. See Lac Courte 

Oreilles Band, 758 F. Supp at 1265 (The Indians “never contemplated retaining a usufructuary 

right to harvest timber commercially within the ceded territory because harvesting and selling 

timber were not among plaintiffs’ usual and customary activities at the time the treaties were 

signed.”). 
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There is no reason not to apply the same approach to interpreting the phrase “usual 

privileges of occupancy” in the 1842 Treaty as in the 1836 Treaty.  In fact, Plaintiff’s experts 

have relied on Article 13 of the 1836 Treaty to support their interpretation of Article 2 of the 

1842 Treaty. Rebuttal Report at 4.  Thus, Plaintiff will have to show that in 1842 the “usual way 

of life” for her ancestors included raising pigs for commercial purposes. 

As shown below, there can be little doubt, however, that the Lake Superior Chippewa 

that signed the 1842 Treaty would never have equated the phrase “usual privileges of 

occupancy” with a right to commercially raise pigs of any kind.  

2. Prior cases have not found farming of any kind to be a usual privilege 
of occupancy let alone the raising of pigs.      

The historical record developed by federal courts in numerous prior treaty cases paints an 

entirely different picture than the unsupported allegations in the Amended Complaint.  At the 

time of the 1842 Treaty, the Lake Superior Chippewa, including Plaintiff’s ancestors, relied 

primarily on hunting, fishing and gathering to sustain their lives: “The Indians subsisted before 

the coming of European society, consistent with their traditional lifestyle, which included annual 

rounds of hunting and trapping in the Winter and fishing in the Spring, Summer and Fall.”  

Keweenaw Bay Indian Cmty. v. Naftaly, 452 F.3d 514, 516 (6th Cir. 2006); Lac Courte Oreilles 

Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d 341, 364 (7th Cir. 1983) (“Turning 

first to the Indian understanding of the treaty, the [Lac Courte Oreilles Band] was heavily 

dependent on the exercise of their usufructuary activities throughout the ceded region at the time 

of the treaty negotiations. Even if some Indians contemplated turning to agriculture as a principal 

means of subsistence, there is no indication such a transition had been implemented to any extent 

at the time of the treaty.”). 
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This Lake Superior Chippewa way of life was carefully considered by the trial court in 

the Lac Courte Oreilles Band case.  As set forth in the Statement of Facts, Judge Doyle made 

comprehensive findings based on the evidence presented in that case.  Nowhere is there any 

suggestion in those facts that animal husbandry played any role in tribal life when the 1842 

Treaty was signed.  The Lake Superior Chippewa were hunters, fishers and gatherers, and any 

commercial activity they engaged in – which the State has never denied occurred – was limited 

to the fruits of their hunting, fishing and gathering activities.   

A similar result was reached in a later phase of the U.S. v. Michigan case where in 2007 a 

consent decree was entered that recognizes the treaty rights of the tribes involved to hunt, fish 

and gather in the 1836 ceded territory.  The consent decree does not recognize any treaty right to 

farm among the usual privileges of occupancy preserved by the treaty.  Ex. J.  In that case, the 

Tribes hired Dr. Carlson’s employer, Aurora Associates, Inc., to prepare an expert report that 

answered several questions, including: 

How did the Indians understand the phrase “the right of hunting on the lands 
ceded, with the other usual privileges of occupancy”? What activities were 
encompassed within the right of hunting and other usual privileges of occupancy?   

Cleland, Charles, Report on the Treaty Relations Between the Ottawa and Chippewa of 

Michigan and the United States, Carlson Dep. Ex. 5 at 2.  Dr. Cleland’s formal answer to this 

question was: 

The Ottawa and Chippewa in 1836 would have understood “the right of hunting 
on the lands ceded with the other privileges of occupancy” as meaning that they 
could continue to use the resources of the land as they had in the past. That is, 
they were free to move from place to place within the ceded territory to take 
advantage of the best places to hunt, fish, and gather various plants and animals as 
these became available in season.  
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Id. at 221 (emphasis added).  He also squarely addressed the issue in his introduction, where he 

makes it clear that what the Indians intended to reserve was a right to hunt, fish and gather, with 

no mention of farming: 

Chapters 1 through 3 provide a brief introduction to Ottawa and Chippewa culture 
of the nineteenth century, including an overview of their way of life at the time of 
the 1836 Treaty. This description stresses the economic aspects of their culture, 
focusing on the species that were the objects of their hunting, fishing, trapping, 
and gathering activities. These crucial activities of the Ottawa and Chippewa 
were those that the chiefs intended to protect in negotiating Article Thirteenth. 

Id. at 6 (emphasis added).  Dr. Cleland is an acknowledged authority on the history of the 

Chippewa.  Carlson Dep. 26:23-27:3; Jackson Dep. 10:2-10; 15:24-25; 16:1-15.  Both of 

Plaintiff’s experts were his students, and Dr. Carlson worked for him for 10 years.  Carlson Dep. 

15:24-16:11.  Dr. Carlson even provided research for and edited the 2004 report.  Carlson Dep. 

146-:17-148:6.  When asked to explain why Dr. Cleland did not mention farming of any kind as 

one of the usual privileges of occupancy under the 1836 Treaty, Dr. Carlson claimed, “It wasn’t 

an issue asked. It wasn’t presented. I guess it’s such an obvious right that nobody thought to 

litigate that.”  Carlson Dep. 159:8-16. 

Contrary to Dr. Carlson’s assertion, the issue Dr. Cleland addressed in his report, as 

shown above, did not exclude farming.  There is no way to interpret the questions he answered in 

that report as not eliciting a complete description of the Indians’ understanding of the phrase the 

“usual privileges of occupancy,” as well as a comprehensive list of the activities “encompassed” 

by that phrase. Based on what he was asked to do, if the Indians had conducted significant 

farming activities prior to 1836, there is every reason to believe Dr. Cleland would have included 

farming as a privilege of occupancy. 

In fact, Dr. Carlson admitted that when he was asked to do research documenting the 

activities of the Indians in the 1836 Treaty area for Dr. Cleland’s report, he “was not constrained 
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when told and asked to document indigenous activities on the ceded territory, and thus, [he] was 

looking at planting, gathering, fishing, hunting, all of the above . . . .” Carlson Dep. 157:23-

158:4.  If, as Dr. Carlson now asserts, farming was not a potential issue in that case, why would 

he have spent time documenting such activities?   

Given that Dr. Cleland would have considered the results of Dr. Carlson’s research, it is 

reasonable to assume that there was no evidence of farming or that it was insignificant since Dr. 

Cleland did not identify farming as a usual privilege of occupancy.  Just as Dr. Carlson was not 

constrained in his research of indigenous activities, Dr. Cleland was in no way constrained when 

expected to answer the question of what the phrase “usual privileges of occupancy” meant and 

included, and the fact he opined that it means hunting, fishing and gathering, with no mention of 

farming of any kind, should be conclusive on this question.  Moreover, Dr. Cleland’s conclusions 

are entirely consistent with what other courts and experts have concluded this treaty phrase 

means, including Dr. Greenwald.  

That commercial animal husbandry should be included in the list of treaty protected 

rights for the first time now is just not credible and Plaintiff’s experts’ conclusions in this regard 

should be rejected. 

3. Plaintiff has offered no material evidence that her ancestors raised 
farm animals for subsistence or commercial purposes, and thus 
Plaintiff’s commercial pig farming is not a usual privilege of 
occupancy. 

Commercial husbandry of any animals by tribes in the ceded territory did not occur 

before 1842, let alone commercial husbandry of pigs.  As admitted by Plaintiff’s expert, there is 

no evidence supporting a contrary conclusion: 
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Q . . .-- is there any evidence of raising animals for 
commercial activities prior to the 1842 treaty? So 
raising farm animals for a commercial purpose? 
A Coming out of Keweenaw? 
Q Yes. 
A Before ‘42? 
Q Yes. 
A No. 

Carlson Dep. 114:8-15.  Because the courts have insisted on evidence of commercial activity 

pre-treaty before finding a modern treaty right to conduct commercial activities, this admission 

by Plaintiff’s expert is dispositive. 

Even with regard to subsistence animal husbandry, the evidence Plaintiff presents is not 

credible.  Contrary to the allegation in the Amended Complaint (¶ 22), there is no evidence that 

the federal government gave Plaintiff’s ancestors any farm animals prior to the signing of the 

1842 Treaty.  And there is scant evidence that any Lake Superior Chippewa even possessed 

domesticated animals, wherever they may have obtained them, prior to the signing of the treaty.  

The only document identified in Dr. Carlson’s report, while referencing cattle and pigs, is dated 

after the treaty was signed9 and is, if anything, an admission that raising domesticated animals 

was the “white” man’s way of life, not a Chippewa’s: “We are just now beginning to settle down 

and to try to act like white people.  Our gardens, houses, and a few cattle and hogs require our 

attention . . .” (attributed to Ojibwa chiefs, February 15, 1843) (emphasis added).  This statement 

confirms that raising cattle and hogs was not part of the Chippewa’s way of life that the Indians 

                                                 
9 Dr. Carlson notes the letter, while following signing of the treaty by more than 
three months, preceded ratification by the Senate.  This however is not a relevant 
date since the Indians would have understood the meaning of Article 2 to pertain to 
the time period prior to their negotiation of the treaty, or at a minimum, no later 
than they signed the treaty.  When the federal government ratified the already 
signed treaty would have no bearing on what activities constituted usual privileges 
of occupancy. 
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would have expected to be preserved by the Treaty, but was something new and foreign to them 

at that time.   

Plaintiff tries to explain away the fact that this letter came after the treaty was negotiated 

and signed, by asserting that the hogs and cattle would have had to have been in the possession 

of the chiefs prior to execution of the treaty because they could not have been obtained after the 

treaty was signed.  There is, however, no factual support for this claim.10  Moreover, that claim 

conflicts with the clear language of the letter “We are just now beginning to settle down . . . .”  

“Just now” and “beginning” conclusively establish the time frame and the extent of the Indians’ 

progress toward this new way of life.   

This letter provides no support for the argument that raising cattle and hogs was part of 

the Indians’ usual way of life prior to the signing of the treaty.  Even if it did, it has no relevance 

to the question of whether those pigs were being raised for commercial purposes.  “Few” cattle 

and hogs strongly suggests just the opposite, and is consistent with Dr. Carlson’s admission, and 

with the conclusion of Defendants’ expert Dr. Greenwald, that there is no evidence of such 

commercial activity. 

The only other document cited by Plaintiff’s experts that references domestic animals is 

so tenuous and inconclusive that it cannot credibly be cited as proof that animal husbandry was a 

usual privilege of occupancy.  That document, a letter dated 1837, apparently written by the 

American Fur Company President Ramsay Crooks to his agent in Sault Ste. Marie, Gabriel 

Franchère, was not referenced in Plaintiff’s experts’ initial reports, but was cited in their joint 

Rebuttal Report.  The relevant paragraph of that letter says: 

                                                 
10 Asserting that L’Anse was “landlocked” (Carlson Dep. 91:10-14) assumes the 
cattle came from far away.  However, the cattle could just as easily have been 
purchased in the fall of 1842 from local, non-Indian sellers, or elsewhere.   
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You will see by my letter to Mr. Roussain what I say about a horse and a stove or 
stoves and give these matters your attention that he be not disappointed.  Mr. 
Holidays Cattle (on further reflection) will only be a Bill of expense to us at the 
Ance, and he had better dispose of them as he thinks best.  They may be brought 
down in the Schooner if he will pay for them.  They have already cost us much 
more than the value of all the good we ever got from them. 

Jackson Dep. 145:5-147:7, Ex. 10.  Plaintiff asserts that this shows that her ancestors raised 

cattle prior to the execution of the 1842 Treaty because John Holiday was a half-blood Chippewa 

who lived in L’Anse.  

There are many problems with this assertion.  First, Holiday had been working for the 

American Fur Company as a trader and agent for many years.  Jackson Dep. 55:23-25.  He was 

married to a Chippewa woman.  The 1836 Treaty granted Holiday’s Indian family compensation 

for five sections of land that the Indian signatories had assigned them in the territory to be ceded.  

See affidavit of Dr. Greenwald, attached as Ex. H.  Likewise, Holiday’s wife, who was likely a 

member of the Grand Island Band, an 1836 Treaty tribe (not one of the 1842 Treaty tribes), 

received compensation for property that she owned in the 1836 territory, along with other 

members of that Band.  See, Rebuttal Report, App. 1, at 43-44, NAM M234, R403, November 

13, 1938, Schoolcraft to Crawford w/Abstract of Appraisement of Indian Improvements.   

Plaintiff’s experts asserted that Holiday was métis, i.e., a half-blood Indian (Chippewa), 

and though a quick read of Article 9 of the 1836 Treaty might suggest this, a careful read reveals 

that it is more likely that, while Holiday was given compensation under that Article intended for 

“half-breeds,” the money was intended for his half-breed children.  The Treaty gives the 

compensation to Holiday, but it is “for” land in the ceded territory that had previously been given 

to his métis children by the Indians.  This is consistent with the method of distributing 

compensation to the Indian half-bloods pursuant to Article 6, where the funds were often given 
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to the male head of an Indian family, whether he was Indian or not, for his half-blood children.  

Greenwald Affidavit, ¶ 8.   

That John Holiday was not an Indian of any blood quantum is confirmed by the census 

prepared by the federal government for the 1836 distributions.  Greenwald Affidavit ¶ 11.  That 

census shows $305 going to George Berkhart “son of Mr. John Holiday.”  Greenwald Affidavit, 

¶ 11.  The census shows George Berkhart to be “1/2 Chippewa.” Greenwald Affidavit, ¶ 11.  As 

Holiday’s Indian wife was likely a member of the Grand Island Band, this makes it clear he was 

not an Indian himself, or his child would have more than 1/2 Indian blood quantum.  Finally, the 

official death certificate for his son James Holiday declares that his father was born in England, 

Greenwald Affidavit ¶ 12, which is extremely unlikely for a half-blood Chippewa Indian in the 

late 18th century. 

Thus, even if John Holiday possessed cattle at L’Anse at some point, it would not be 

evidence of the traditional lifeways of the local Indians.  He was probably not an Indian himself, 

and even if he was a half-blood Chippewa, he was associated with an 1836 Treaty tribe, not with 

Plaintiff’s ancestors’ tribe. 

A second fatal flaw in Plaintiff’s argument is that a fair reading of the Crooks letter 

suggests the cattle referenced were likely not at “the Ance”11 and may never have arrived there.  

The letter says the cattle “will . . . be” an expense to the American Fur Company, presumably if 

they come to the Ance, and strongly advises that Holiday send them elsewhere.  It is impossible 

to tell where these cattle were coming from, but the reasonable inference is that they weren’t 

located at the Ance.  Without further background information it is unreasonable to just assume 

                                                 
11 The “Ance” or “L’Anse” is approximately where the current KBIC reservation is 
located. 
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that the cattle were being raised by Indians in what is now the ceded territory prior to 1842, 

based on a letter telling someone not to bring them to the “Ance.” 

Furthermore, the letter implies that the cattle were intended to provide benefit to 

Holiday’s employer, possibly as some business venture or a source of food for American Fur 

Company employees, but that in fact they were an expense that did not warrant further keeping 

of the animals.  It sounds like Crooks was willing to let Holiday have them if he disposed of 

them in some manner at his own expense.  Granted, the letter doesn’t paint a clear picture with 

regard to where they were kept or who owned them, but that is the point.  As one of only two 

historical documents on which Plaintiff’s case hinges to prove that her predecessors raised 

animals as part of their usual way of life, it is patently deficient.  These documents do not satisfy 

Plaintiff’s burden of proof on this issue. 

Given the inconclusiveness of these documents, the ultimate conclusion reached by 

Plaintiff’s experts that “[i]t is clear from the documents that Euro-American-style agriculture, 

including the raising of cattle, had been introduced in 1832 among the L’Anse Indian 

community, well before the 1842 Treaty” strains credibility.  Rebuttal Report at 31.  Even 

Plaintiff’s experts admitted, under cross-examination, that there are no documents to support the 

conclusion that cattle had been introduced in 1832.  Jackson Dep. 164:20-25, 165:1-13; Carlson 

Dep. 267:9-15, 268:18-24.   

While experts are given substantial leeway regarding their opinions, there are limits 

imposed by Fed. R. Evid. 702, which says in relevant part: 

A witness who is qualified as an expert by knowledge, skill, experience, training, 
or education may testify in the form of an opinion or otherwise if: . . . (b) the 
testimony is based on sufficient facts or data; (c) the testimony is the product of 
reliable principles and methods; and (d) the expert has reliably applied the 
principles and methods to the facts of the case. 
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Here, there is a legitimate question whether Plaintiff’s experts have satisfied this rule.  On the 

critical question of whether the Indians were raising animals prior to 1842, the Rebuttal Report 

asserts they were in 1832.  Yet on cross-examination it is clear that there is no evidence to 

support this ultimate conclusion.  Jackson Dep. 165:1-13.  And while Dr. Jackson asserts that 

Indians raised cattle in 1837, her only source is the letter eschewing any interest in having cattle 

brought to L’Anse in 1837. 

The willingness to draw such firm conclusions from grossly insufficient data strongly 

suggests that the methods of Plaintiff’s experts are neither reliable nor reliably applied.  This is 

confirmed by the assertion that the Indians were selling potatoes prior to 1842 (see Statement of 

Facts), but when the underlying documents are consulted, it is clear that they do not say that 

potatoes were sold, only that maple sugar was sold and that the Indians had raised a lot of 

potatoes.  This willingness to make assumptions on critical issues without sufficient evidence is 

the hallmark of the reports prepared by Plaintiff’s experts.  They should be given little or no 

weight. 

4. What the Indians did to make a living after 1842 is not relevant to the 
interpretation of the treaty language the “usual privileges of 
occupancy.” 

As noted above, the accepted test in this Court for determining what is included in the 

usual privileges of occupancy considers the Indians’ usual means for making a living at the time 

the treaty was executed.  Despite the general acceptance of this test by the courts, and even the 

tribes who were parties to the prior litigation, Plaintiff and her experts tell this Court: 

[I]t does not matter if they [the 1842 Indians] were or were not practicing these 
activities, nor to what extent—but what was crucial was the understanding of the 
Indian and non‐Indian negotiators as to what was expected after they entered into 
the 1842 treaty. 
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Rebuttal Report at 3.  Lacking any material evidence establishing that Plaitiff’s ancestors were 

conducting commercial animal husbandry prior to 1842, Plaintiff’s experts have decided they 

can ignore the law and seek to create a new test specifically for this case.  This new test 

conveniently results in a determination that commercial animal husbandry was a usual privilege 

of occupancy, not because the Indians had practiced it pre-treaty, but because the federal 

government wanted the Indians to become farmers and give up their traditional practices.  When 

asked, Plaintiff’s experts could provide no precedent for this approach for determining what the 

phrase “usual privilege of occupancy” meant.  Jackson Dep. 103:15-25; Carlson Dep. 157:15-21. 

Plaintiff contends that the support for a different standard in this case is in the treaty 

itself.  She cannot identify any language in the treaty that actually says that farming should be 

treated as a usual privilege of occupancy.  Instead, she asserts that because there are treaty 

provisions that promise the government will give the Indians resources to farm, including 

instructors on farming practices and blacksmiths to provide farming implements and repair, that 

these provisions establish a “usual privileges of occupancy” going forward.  This conclusion is 

nonsensical. 

To the extent that Plaintiff contends that the government wanted the Indians to become 

farmers, there is no dispute.  As noted by the court in Sokaogon Chippewa Community, 2 F.3d  at 

224, “The hope was that the Chippewas would ‘settle down’ and live like white men, farming the 

reservations.”  Defendants agree that for many years, starting perhaps with Thomas Jefferson 

(Jackson Dep. 64:15-66:14), many in the federal government believed that everyone would be 

better off if the Indians adopted Euro-American agriculture and gave up the “chase” – the 

seasonal round of hunting, fishing and gathering that had sustained the Indians’ way of life for 
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hundreds of years.  But just because the government wanted the Indians to become farmers 

didn’t mean that the Indians had bargained for it as a reserved treaty right.   

In fact, many Indians did not want to give up their traditional ways so they could become 

farmers:  “Although the non-Indians attempted to persuade the Chippewa to adopt agriculture as 

a way of life, the attempt was unsuccessful.  The Chippewa never became farmers or adopted the 

sedentary life-style urged upon them.”  Lac Courte Oreilles Band of Lake Superior Chippewa 

Indians v. Wisconsin, 653 F. Supp. at 1425.  As noted by Professor Cleland regarding the 1836 

Treaty Indians, what was crucial to the 1842 Treaty Indians was preserving their right to access 

the ceded territory for hunting, fishing and gathering because they knew that, even though they 

had ceded it to the United States, without access to practice these traditional activities, the 

Indians would not survive, even if they began the process of adopting Euro-American farming 

practices.  Greenwald Report at 4.  There is simply no evidence that a right to farm in the ceded 

territory free from state regulation was on the minds of any of the Indian signatories when they 

negotiated Article 2 of the Treaty. 

In any event, even if there was some government expectation and concomitant right 

arising from the treaty, it would only make sense that this right would reflect the entirety of that 

government expectation.  Plaintiff has cherry-picked the fact that the government wanted the 

Indians to farm, but ignored the inseparable expectation that the Indians would thereby be 

assimilated into white society, with all the privileges and responsibilities that entails, including 

compliance with state regulations.  Plaintiff’s expert admits that this assimilation was the goal of 

federal politicians.  Jackson Dep. 64:15-66:15. (“Q Jefferson also wanted the Native Americans 

to become U.S. citizens, didn’t he?  A Yes. Yes, he did.”). 
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The antithesis of this expectation would be to encourage the Indians to farm in the ceded 

territory completely free from state regulation.  America at that time was a relatively new nation 

that was largely a loose confederation of states under a central government.  Both state and 

federal governments had adopted laws, and under the Constitution, the states were deemed to be 

the source of both sets of laws, with those exercised by the federal government only by the 

states’ agreement.  Const. Amend. 10.  State laws were thus an integral component of the new 

American culture and way of life, and creating a system where Indians would become integrated 

into that culture that exempted them from such state laws would be entirely counterproductive.  

Every United States citizen would be subject to both sets of laws.  Creating some sort of 

übercitizen that could ignore state law makes no sense where assimilation is the goal.   

Plaintiff’s experts’ argument that the treaty included a right to farm as a usual privilege of 

occupancy – because the federal government wanted the Indians to become farmers – should not 

be accepted by the Court.  This is perhaps the most significant failure to adhere to the 

requirements of Rule 702.  This conclusion should be questioned first and foremost because it is 

essentially a legal conclusion concerning what Article 2 of the Treaty means.  Plaintiff’s experts’ 

interpretation of Article 2 is based on nothing from the historical record, other than their gloss on 

language that says nothing about a right to farm.   

Moreover, Plaintiff’s experts’ method of interpreting the treaty directly contradicts the 

test employed by this Court and courts in the Seventh Circuit for interpreting the phrase “usual 

privileges of occupancy.”  Plaintiff’s experts have flatly rejected that legal standard in favor of 

the one they created for this case. Plaintiff has failed to identify any evidence that shows the 

Indians believed they had a treaty right to farm, and there is no support in the record for the 
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claim that the federal government’s hope that the Indians would become farmers created such a 

right. Rule 702 demands more of an expert. 

Plaintiff’s experts have thus exceeded their license to opine, and since their conclusions 

appear to be based entirely on improper methods and insufficient data, they should be given no 

weight whatsoever by the Court.  Turpin v. Merrell Dow, 959 F. 2d 1349, 1360 (6th Cir. 1982) 

(summary judgment granted where plaintiff’s expert’s opinion given no weight because the 

“evidence cited in support of his conclusion is insufficient to meet the plaintiffs’ burden of 

proof”); Moross Ltd. Partnership v. Fleckenstein Capital, 466 F.3d 508, 517 (6th Cir. 2006) 

(where expert’s report is not “thorough” and is “deficient,” court of appeals agrees “with the 

district court that Moulden’s report does not create a genuine issue of material fact”). 

B. State law is not preempted by the treaty. 

Not only does the treaty not say that there is a right to farm in the ceded territory, it does 

not say that, even if such a right existed, it wouldn’t be subject to state regulation.  The Treaty 

does expressly include a statement that the Indians’ “trade and intercourse with the whites” in the 

ceded territory will be subject to federal law.  1842 Treaty, Article 2.  Plaintiff attempts to use 

Article 2 to further her argument that her pig farming is not subject to the state invasive species 

law that prohibits the possession of Russian boar, but this argument is a non-starter.  At best, 

Article 2 only pertains to trade with the whites.  A law prohibiting the possession of invasive 

species does not govern trade of any kind.12  No reasonable person reading that provision, 

whether an Indian in 1842 or not, could come away believing that state law wouldn’t apply to the 

                                                 
12 While the ISO also includes a separate prohibition on the sale of invasive species, 
mere possession of a Russian boar, even if there is no sale, also violates the law and 
is prohibited. 
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operation of all farms in the ceded territory, at least to the extent that operation did not involve 

trade.   

This is proven by Plaintiff’s own expert reports.  For example, in Dr. Carlson’s initial 

report, he notes that within a few years after the treaty was signed, the Indians were concerned 

that the President would sign an order requiring their removal.  Carlson Report, ¶ 28-29 attached 

as Ex. K. This possibility was anathema to the Indians, who did not want to leave their homes in 

Michigan.  To counter this possibility, many Indians were buying land so that it would be more 

difficult for the federal government to move them out of the state.  According to Dr. Carlson, 

however, this was an imperfect solution to the Indians’ problem because, even if they owned 

land in fee and even if it was farm land, if they didn’t pay their state taxes on the land, they could 

lose it through operation of state tax laws.  Carlson Report, ¶44.  This observation by Dr. Carlson 

is a clear admission that the treaty intended for at least some state laws to apply to the Indians in 

the ceded territory, despite the language of Article 2.  Carlson Dep. 194:16-20. 

Dr. Carlson’s attempt to explain why Article 2 doesn’t preempt state laws governing the 

ownership of real estate, but does preempt state laws governing the ownership of invasive pigs, 

is unpersuasive.  In ¶ 46 of his initial report, Dr. Carlson draws a distinction between farming 

which he says is an “activity undertaken on the land like hunting,” and owning real estate which 

he says “refers to a physical living space.”  It is not clear why he believes this distinction, even if 

true (farming is actually much more like possessing real estate than it is like hunting), is at all 

relevant to the application of the trade and intercourse clause in Article 2.   

On the other hand, the admission that Indian-owned real property is subject to state law – 

despite the treaty – should be conclusive on the relevant question here.  Even if farming is an 

activity, mere ownership of pigs is not an activity, any different than ownership of real estate is 
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not an activity as asserted by Dr. Carlson.  If state law can take away Indian-owned real estate in 

the ceded territory, it can take away prohibited invasive species.  

This conclusion is confirmed by the Sixth Circuit which considered the preemptive effect 

of Article 2 in the case of KBIC v. Rising, 477 F.3d 881 (6th Cir. 2007), where the Keweenaw 

Bay Indian Community asserted that Article 2 preempts application of  Michigan’s Tobacco 

Products Tax Act (TPTA) in the ceded territory.  The Tribe argued that all laws governing trade 

in the ceded territory were thus preempted by federal law.  Both the trial court and the court of 

appeals disagreed.  The latter ruled: 

Federal law allows states to require tribes to aid in the collection and enforcement 
of taxes from non-tribal members. Moe, 425 U.S. at 483. This is not an area of 
law where states are altogether pre-empted from acting, as they are clearly 
permitted to require the assistance of tribes in collecting legitimate taxes from 
non-tribal members. See, e.g., Malone v. White Motor Corp., 435 U.S. 497, 504 
(1978) (“Often Congress does not clearly state in its legislation whether it intends 
to pre-empt state laws; and in such instances, the courts normally sustain local 
regulation of the same subject matter unless it conflicts with federal law or would 
frustrate the federal scheme, or unless the courts discern from the totality of the 
circumstances that Congress sought to occupy the field to the exclusion of the 
States.”). Because we have found that the TPTA properly aids the state in 
collecting taxes from non-tribal members, it is consistent with federal law and the 
provisions of the treaty. 

KBIC v. Rising, 477 F.3d at 893 (emphasis added). 

First, it is particularly relevant that even KBIC did not argue in this case that all state 

laws were preempted in the ceded territory, instead asserting that only laws governing trade were 

preempted.  Id.  That is dispositive of Plaintiff’s argument in the case at hand since, as shown 

above, possession of invasive pigs is not trade. So even under KBIC’s interpretation of Article 2, 

state laws governing possession of invasives would not be preempted.   

And even though the TPTA was a law that regulated commerce, the Court still found that 

it was not preempted because it did not conflict with any federal law.  On that basis, the court 

dismissed the Tribe’s treaty-based claims.  Thus, even if Plaintiff could persuade the Court that 
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Article 2 applied to all Indian conduct in the ceded territory (despite the clear limitation to just 

trade), it still wouldn’t preempt Michigan’s invasive species laws because these laws do not 

conflict in any way with federal law. 

For all the reasons discussed above, Plaintiff’s claim that Article 2 precludes the state 

from regulating her possession of Russian boar is meritless. 

C. The Amended Complaint does not allege a viable action as any privileges of 
occupancy granted by the 1842 Treaty were extinguished by the 1854 
Treaty. 

Alternatively, if the Court should nevertheless find that farming is a usual privilege of 

occupancy, the Amended Complaint should still be dismissed because all permanent occupancy 

rights granted in the 1842 Treaty were extinguished by the 1854 Treaty.  The extinguishment of 

1842 Treaty rights was thoroughly discussed and then affirmed as a matter of law by the Seventh 

Circuit in an opinion authored by Judge Posner over 20 years ago.  Sokaogon Chippewa 

Community, supra .  The tribe involved in that case, the Sokaogon tribe, which like KBIC was 

one of the Lake Superior Chippewa Tribes, signed both the 1842 and the 1854 Treaties.  While a 

reservation was created for the Tribe, apparently it was delayed and many of the tribal members 

continued to occupy land in the ceded territory, but outside any tribal reservation.  When it was 

discovered that the land in the ceded territory harbored potentially valuable mineral deposits, the 

Tribe sought an order from the court establishing its right to occupy the disputed tract of land.  

The trial court granted summary judgment against the Tribe, and the Tribe appealed. 

The Seventh Circuit engaged in a thoughtful discussion of the issues raised by the Tribe, 

including noting that certain usufructuary rights such as hunting and fishing were preserved in 

the ceded territory for all the signatory tribes, but that the rights of occupancy specifically sought 
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by the Tribe had been extinguished by the later treaty, which granted the tribes permanent 

reservations.  In that regard the court stated: 

We must however consider the possible bearing of the distinction emphasized in 
previous cases, in particular Lac Courte Oreilles Band v. Voigt, 700 F.2d 341, 
362-65 (7th Cir. 1983), between usufructuary rights and rights of occupancy. The 
former are rights in particular uses of land, such as (with reference to typical 
Indian uses) picking berries, trapping beavers, fishing, and performing religious 
rights at ancestrial burial grounds. The latter are rights of permanent occupancy. 
The 1842 treaty, while ceding lands occupied by the Chippewa Indians to the 
United States, had reserved to them the right to hunt and “the other usual 
privileges of occupancy” until removed by order of the President. This oddly 
worded grant (for the right to hunt is not a privilege of occupancy, but of use) we 
interpreted in Voigt to cover both usufructuary and occupancy rights, and we held 
that the treaty of 1854 had abrogated only the latter, and only for tribes covered 
by that treaty. The idea behind the treaty, we explained, was that the Indian tribes 
that were party to it would be given reservations as their place of permanent 
occupation but that they could continue to use the land outside the reservations for 
hunting and so forth until the time came when their using it would impede 
occupation by white settlers. 

The 1854 treaty does not distinguish explicitly between usufructuary and 
occupancy rights. It does not, moreover, appear to cede any land in Wisconsin – 
that land had been ceded by the 1842 treaty, in which the reservation of “other 
privileges of occupancy” had appeared. The interpretation of the 1854 treaty in 
Voigt as extinguishing occupancy rights was an inference from the fact that the 
treaty established Indian reservations and from the purpose reasonably to be 
ascribed to the treaty. The reservations created a place for the Chippewas to enjoy 
occupancy rights because they would no longer have such rights off the 
reservations. The hope was that the Chippewas would “settle down” and live like 
white men, farming the reservations. 

* * * 

All this considered, we think the grant of summary judgment was proper. The 
defendants presented an interpretation of the treaty that was sensible, consistent 
with and indeed implied by its language, and consistent with all reasonably 
substantiated facts concerning the circumstances in which the treaty had been 
negotiated and signed. The treaty’s purpose, as could be gathered from its words 
and logic and structure and the background circumstances, and for that matter the 
subsequent history up to the creation of the Sokaogon’s own reservation in the 
1930s, was to extinguish the Chippewa Indians’ occupancy rights throughout the 
ceded (including previously ceded) areas in exchange for annual payments and 
for occupancy rights in reservations that would be established by the federal 
government. 
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* * * 

No doubt . . . the tribes that were parties to the 1854 treaty did not actually 
relinquish their right of occupancy until the reservations promised in the treaty 
were actually created; otherwise there would have been an interval in which they 
had no right of occupancy anywhere. But once the reservations in which the 
Sokaogon had rights of occupancy were created, their rights of occupancy under 
the 1842 treaty, as distinct from their usufructuary rights under it, ceased. 
 

Sokaogon Chippewa Community, 2 F.3d at 223-225 (emphasis added).13 

There is no reason to deviate here from the ruling of the Seventh Circuit.  If the Court 

should decide that farming is a usual privilege of occupancy, it will have to decide whether it 

was extinguished by the 1854 Treaty.  Obviously, if it has been extinguished, Plaintiff’s case 

here must be dismissed.   

Plaintiff asserted in her Amended Complaint that the signatories to the 1842 Treaty 

would have considered “farming a usufructuary right . . . similar to hunting, fishing and 

gathering.” The implication is that if farming is a usufructuary right, it would not be a permanent 

right of occupancy and would not have been extinguished by the 1854 Treaty.  While the Court 

found this allegation sufficient to defeat Defendants’ motion to dismiss, at this stage of the 

litigation where mere allegations do not have to be accepted as true, Plaintiff must produce proof 

of this allegation if she is to avoid summary judgment.  This Plaintiff cannot do. 

Plaintiff’s allegation that farming is “similar” to hunting, fishing and gathering just does 

not ring true.  Usufructuary rights like hunting, fishing and gathering imply only a temporary 

presence and minimal physical occupation of the land.  Sokaogon Chippewa Community v. 

                                                 
13 Plaintiff’s experts claimed that federal courts “have concluded that the 1854 
treaty did not abrogate or undermine Article 2 of the 1842 treaty in any way.”  
Carlson Report, ¶ 46.  Dr. Carlson admitted that he was unaware of the Seventh 
Circuit cases which had found that permanent occupancy rights had been 
extinguished.  Carlson Dep. 67:8-21.  To his credit, he acknowledged that this 
decision could change his opinion regarding whether farming was a preserved 
treaty right.  Carlson Dep. 67:1-3. 
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Exxon Corp., 805 F. Supp. 680, 701 (E.D. Wis. 1992).  Commercial livestock farming on the 

other hand, requires more than just the ephemeral use of someone else’s land.  To raise livestock 

commercially, a farmer must provide a place for those animals to live and grow, which requires 

protecting them from the elements and keeping them from seeking greener pastures.  Raising 

farm animals requires permanent structures such as fencing and barns, as well as a continued 

presence on and occupation of a particular piece of land.   

Plaintiff’s own operations prove this point.  Plaintiff recognizes the importance of 

fencing in her operations due to the threat posed by feral swine, Amended Complaint ¶¶ 37 and 

38, and admits that she has invested millions of dollars in her farming operation to accommodate 

her unique pigs, Amended Complaint ¶ 44.  Plaintiff’s experts admit that the use of the ceded 

territory for the true usufructuary rights of hunting, fishing and gathering are subject to a third 

party buying the land and placing it in private ownership.  Carlson Report ¶ 44; Jackson Dep. 

23:18-21.  While perhaps creating some inconvenience for the Indian user of such land if private 

land ownership interferes with the exercise of usufrutuary rights, there is little real loss since he 

or she can easily move to other unsold lands and exercise those rights.  That is just the nature of 

a usufructuary right; it can be effectively utilized with minimal infrastructure investment. 

Operation of a commercial animal farm on public land in the ceded territory, however, 

would create significant risk for the Indian farmer because an investment in permanent 

infrastructure, even for a minimal operation, would be required.  Getting kicked off of public 

land where the farmer has built barns and fences, and developed fields for crops, would prove a 

devastating loss, which strongly suggests that such a farming operation does not entail true 

usufructuary activities. 
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Dr. Carlson acknowledges that these risks were real.  In his report, he spends 

considerable time explaining that the 1842 treaty Indians weren’t satisfied with the treaty and 

wanted permanent reservations to protect their investment in their homes.  According to Dr. 

Carlson: 

The Ojibwa had to learn that, if one built a house and barn, but did not own the 
land—or even if they own it ‘in-Fee’—such improvements could also be taken 
away . . . . The privileges of occupancy are practically meaningless if one does 
not have a secured, permanent home to return to and not be subject to local and 
state regulation. 

Carlson Report, ¶ 44 (emphasis added).  Dr. Carlson’s observation that a right to improve the 

land for farming by building barns and a home is meaningless without a permanent right to 

occupy is an acknowledgement that a right to make these improvements is in fact an occupancy 

right, not a usufructuary right. 14 

Judge Posner also recognized that farming requires this sort of permanent occupancy, 

noting that the “objective” of the 1854 Treaty was to “extinguish the Indians’ rights of 

occupancy in Wisconsin and the other states in which the Chippewas were living so that white 

settlers could farm and build permanent structures without interference from the Indians.”  

Sokaogon Chippewa Community, 2 F.3d at 223.  If the Tribes enjoyed permanent occupancy 

rights anywhere in the ceded territory, it would have made it difficult for the white settlers to 

conduct their own farming operations which were the object of the 1854 Treaty.  Any farming by 

                                                 
14 While Dr. Carlson’s assertion that Indians in the ceded territory made permanent 
investments at great risk makes complete sense when the activity of concern is 
farming, it is an overstatement for true usufructuary activities like hunting, fishing 
and gathering, which the Indians had successfully conducted for centuries without 
the aid of a permanent home “to return to.”  Cleland at 28-30; Jackson Dep. 172:3-
175:6.  True usufructuary rights, by definition, are not meaningless if there is no 
permanent home for the user.   
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the Tribes was to be limited to the reservations: “The hope was that the Chippewas would ‘settle 

down’ and live like white men, farming the reservations.”  Id. at 224.   

This case should be dismissed as there is no genuine dispute that raising farm animals 

requires a permanent right of occupancy, and that any such right was extinguished by the 1854 

Treaty. 

IV. Even if Plaintiff has some treaty right, it cannot inure to her husband’s benefit. 

It is clear that Plaintiff herself is not exercising the treaty right she claims.  While she 

may technically own the pigs that violate the ISO, she is not the person actually farming.  She 

has admittedly hired a corporation to do that for her, specifically in an attempt to avoid the reach 

of state law.  Turunen Dep. 37:1-17. Corporations are not tribal members and do not have treaty 

rights, yet HLI is apparently making $32,000 per month raising, housing and feeding the pigs 

nominally owned by a tribal member.  HLI itself is owned by Plaintiff’s husband, who is not a 

tribal member.  Turunen Dep. 73:8-10.  The money that she is paying to HLI is benefiting her 

husband as the president, owner and employee of that corporation; Plaintiff also indicated that 

HLI pays her husband rent for land and improvements.  Turunen Dep. 48:1-14. 

This benefit violates federal law that prohibits the husband of an Indian woman from 

participating in treaty rights: 

Rights of white men marrying Indian women; tribal property 

No white man, not otherwise a member of any tribe of Indians, who may after 
August 9, 1888, marry an Indian woman, member of any Indian tribe in the 
United States, or any of its Territories except the Five Civilized Tribes in the 
Indian Territory, shall by such marriage after August 9, 1888, acquire any right to 
any tribal property, privilege, or interest whatever to which any member of such 
tribe is entitled. 

25 U.S.C. § 181.  The law is unambiguous.  Roger Turunen cannot acquire “any” right to “any” 

privilege or interest “whatever” which arises from his wife’s tribal membership.  So even if 
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Plaintiff had a privilege to farm in the ceded territory that arises from the 1842 Treaty, Roger 

Turunen cannot acquire any interest in that privilege whatever. 

While Plaintiff will likely assert that her husband has not acquired any interest arising 

from the alleged treaty right, this is clearly not the case.  The corporation, of which he is the sole 

owner, is deriving $32,000 a month directly from Plaintiff’s ownership of the pigs.  And, if 

Plaintiff is allowed to continue as she is by hiring HLI to manage her pigs, Roger Turunen is 

benefiting from the protections of the treaty.  Otherwise he would be subject to whatever court 

orders the State may obtain to stop his possession of these Russian boars.  Being shielded from 

the law by the treaty, as alleged by Plaintiff, even though he possesses unlawful pigs, is a huge 

benefit or privilege he wouldn’t otherwise enjoy. 

Congress had a clear intention when it passed this statute.  It did not want non-Indians 

directly or indirectly benefiting from treaties or other legal privileges that were intended to 

benefit Indians only.  The legal maneuvering here, which is an obvious attempt to thwart 

application of state law to Roger Turunen’s unlawful farming activities, is exactly the sort of 

situation that Congress would have intended to prohibit.  The word “whatever” must be 

interpreted literally to cast as broad a net as possible to extend this prohibition to every 

circumstance where a non-Indian is seeking a benefit belonging to his Indian wife. 

Thus, while Defendants adamantly disagree that Brenda Turunen enjoys any treaty right 

to raise invasive species, should the Court find such a right, at a minimum it should make clear in 

the Court’s declaration that the treaty right only protects the farming activities of Plaintiff herself 

and no one else who is not a tribal member, and that should any non-tribal member be in 

possession of Plaintiff’s pigs, they will be subject to the full panoply of state laws regulating 

such possession.  
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V. Even if there is some treaty right to farm, the State can nevertheless prohibit the 
possession of invasive species such as Russian boar. 

While Defendants urge the Court to decide that there is no treaty right to raise farm 

animals, should the Court disagree, that is not the end of this case.  The law is clear that, at a 

minimum, states may regulate treaty protected activities where 1) conservation of natural 

resources is the goal of state regulation, 2) the law in question does not discriminate against 

Indians and 3) regulation of such treaty activities is necessary to protect natural resources.  

United States v. Michigan, 623 F.2d 448, 450 (6th Cir. 1980), relying on People v. LeBlanc, 399 

Mich. 31; 248 N.W.2d 199 (1976).  Here where the federal government has identified Russian 

boar as an invasive species15 and there is no dispute that these pigs cause massive damage to 

natural resources when they escape to the wild,16 the Court should not enter the injunction 

Plaintiff seeks. 

Plaintiff attempts to make a distinction between feral swine and her Russian boar pigs by 

arguing that her pigs never escape to the wild, and therefore are not an invasive species.  

However, as is evident from the U.S.D.A. web page cited in n.15, “Russian boar” and “feral 

swine” are just common names for the same invasive species.  Even if it is true that none of 

Plaintiff’s Russian boars have ever escaped to the wild from her farm, that doesn’t mean she isn’t 

raising an invasive species.  As a practical matter, no animal can do any natural resources 

damages until it escapes or is introduced into the wild.  This is true for every invasive species.  

                                                 
15 The U.S. Department of Agriculture lists wild boar as one of four mammalian 
species “commonly known as invasive.”  See 
http://www.invasivespeciesinfo.gov/animals/main.shtml last accessed February 2, 
2015.  Clicking on “wild boar” at the bottom of this web page links to the following 
U.S.D.A. web page that lists “Russian wild boar” as one of the common names for 
this invasive species: http://www.invasivespeciesinfo.gov/animals/wildboar.shtml 

 
16 See Statement of Facts. 
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For example, Asian carp were first introduced over 30 years ago for use in fully contained ponds 

to aid in removing wastes from the water.17  These fish served a valuable purpose in this role, 

which seemed like a clever idea at the time, and certainly made economic sense to the owners of 

the fish ponds.  That is until floodwaters overtook the ponds and the carp escaped into the 

Mississippi River where, because of their size, adaptability, rate of reproduction and eating 

habits, they were able to out-compete practically all native fish species. Asian carp have become 

the poster child for injurious invasive species in the United States, and in particular in the 

Mississippi and Illinois River basins.  There are now millions of dollars being spent in an effort 

to keep Asian carp from entering the Great Lakes where there is every likelihood they would 

adapt and flourish at the expense of native fish species.18  All this caused by a handful of local 

fish farmers who wanted to save some money by using Asian carp to clean their ponds.19 

Russian boar are much like Asian carp.  They are adaptable, prolific and will eat most 

anything, including the young of native animals. 20  And while even the Asian carp don’t actually 

cause physical damage to the environment, Russian boar in the wild are highly destructive to 

                                                 
17 See Asian Carp Regional Coordinating Committee, Asian Carp Frequently Asked 
Questions, http://www.asiancarp.us/faq.htm#Q2, last accessed 2/8/2015. 
18 See id.  
19 Another notable example is the introduction of African honeybees in South 
America for crossbreeding with domestic bees to increase honey production.  Some 
of the Africanized bees escaped, slowly made their way north where they have bred 
with domestic bees in the United States. They are now a serious threat to people, as 
well as to honey production.  See Smithsonian Institution, Killer Bees, 
http://www.si.edu/Encyclopedia_SI/nmnh/buginfo/killbee.htm, last accessed 
2/3/2015. 
20 Managing Wild Pigs – A Technical Guide, Ben C. West, Andrea L. Cooper, James 
B. Armstrong, at 13, 14, and 17, copy attached as Ex. L from U.S.D.A. web page 
located at http://www.aphis.usda.gov/wildlife_damage/feral_swine/pdfs/managing 
feral pigs.pdf, hereinafter, Managing Wild Pigs. 
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both agricultural lands and natural areas, hurting both farming interests and habitat for wildlife 

species.  Managing Wild Pigs at 15-18.   

Plaintiff claims that her pigs have never escaped, so she shouldn’t be subject to the state 

order prohibiting Russian boar, but this is probably what the fish farmers would have said about 

their imported Asian carp.  And even if it were true that Plaintiff could guarantee that her pigs 

would never escape from her own farm, she can’t give the same guarantee for the hundreds of 

pigs she has sold to others.  

Amended Complaint is proof of this.  Plaintiff alleges that she sells to three markets: for 

slaughter, for pets and guard pigs, and to hunting ranches.  Amended Complaint ¶ 35.  These 

sales are made locally, statewide and nationally. Id.  While the pigs sent to a slaughterhouse 

might not be the first concern,21 pigs sent to hunting ranches where they are “allowed to roam 

within fenced open air areas until harvested by customers,” id., is exactly the sort of conduct 

which causes serious concern to the State.  While these ranches may be fenced, Russian boar are 

notorious for their ability to foil attempts to keep them in enclosures – or to keep them out – with 

the use of fencing.22  Selling hundreds of these pigs to hunting ranches is an invasive species 

accident waiting to happen.  It is one thing for Plaintiff to tend to a relatively small fenced area 

on her farm. See Turunen Dep. 50:10-15.  It is practically impossible, however, to ensure the  

integrity of the large acreage hunting ranches that are Plaintiff’s customers.23 

                                                 
21 Even these must be transported, probably in trucks, sometimes for hundreds of 
miles.  Turunen Dep. 57:5-13.  It can only take one accident and multiple hogs could 
be released in the wild anywhere along the intended route. 
22 “Because of their size and strength, wild pigs can damage even robust fences, 
thus compromising the fence’s ability to contain livestock and exclude predators.” 
Managing Wild Pigs at 17. 
23 Plaintiff refused in her deposition to provide the names of her customers.  
Turunen Dep. 58:2-18.  She did admit that some of the ranches have hundreds, or 
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Plaintiff’s Russian boars are the archetypal invasive species.  Wild pigs did not exist in 

America until introduced by humans, often for hunting purposes.   Managing Wild Pigs at 3-4.  

The very qualities that Plaintiff has bred into these pigs is what makes them the perfect invader – 

they are hardier than a domestic pig, highly intelligent and adaptable to challenging 

environments and can forage for their own food.  See Amended Complaint ¶35 (“Commencing 

approximately 14 years ago Plaintiff and her spouse developed the “Hogan Hog”, a unique breed 

of pig carefully crossbred under her husbandry to maximize hardiness, growth and milk 

production and to minimize feed consumption.”).  While Plaintiff claims on the one hand that 

any pig will become “feral” if left in the wild (Amended Complaint ¶ 38) and that her pigs 

shouldn’t be singled out under state law, on the other hand she claims “Hogan Hogs are able to 

withstand the Upper Peninsula winters because they are much hardier than the breeds of pig used 

in factory-style pork-production facilities.”  Amended Complaint ¶33.  This is because Plaintiff’s 

pigs are hybrid Russian wild boars, pigs that flourish in the wild, even in harsh conditions where 

“pink” pigs would not survive, or at a minimum, would not thrive.  It is the wild traits that 

Plaintiff sought to her economic advantage that make “Hogan Hogs” a threat to the environment, 

just as Asian carp’s ability to eat from the bottom of the food chain made economic sense to fish 

farmers, but makes them an apocalyptic threat to native fish. 

Unlike other cases where the issue was whether Indians could harvest state-regulated 

natural resources, here it is simple to answer the question whether it is necessary to impose these 

                                                                                                                                                             
even thousands of acres of land that is fenced.  Turunen Dep. 111:20-25 .  A review 
of the web pages of a few of these ranches in Michigan reveals that they are quite 
large.  For example, Superior Game Ranch in Escanaba has 2,100 acres fenced 
(http://www.superiorgameranch.com/pages/about.html); Sunrize Acres Ranch has 
340 acres (http://www.tednugent.com/tour/sunrize-safari-hunts/; 
http://www.tednugent.com/sunrize-safaris-hog-hunts/); and Trophy Ranch in Ubly 
has 160 acres (http://www.trophyranch.com/home_page1%20preserve.htm). 
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regulations on Indian farmers.  Since it only takes one breeding pair of pigs to create an invading 

population,24 it is necessary to ban all invasive Russian boar as the State has done, not just those 

possessed by non-Indians.  Indian farmers cannot guarantee that such breeding pairs will not be 

introduced into the wild, particularly farmers such as Plaintiff who sell their pigs to hunting 

ranches. Without such a guarantee, regulating only non-Indian farmers will be necessarily 

ineffective.  

For this reason, even if there is a treaty right to farm, where it would allow a tribe or 

Indian to possess and even produce invasive species, it must give way to non-discriminatory 

state regulation. 

                                                 
24 Sows can have up to two litters a year with an average of three to eight piglets 
per litter.  Managing Wild Pigs at 9. 
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CONCLUSION AND RELIEF REQUESTED 

For these reasons, the State respectfully requests that its motion for summary judgment of 

dismissal be granted in its entirety.  

Respectfully, 
 
Bill Schuette 
Attorney General 

 
/S/ Louis B. Reinwasser  
Special Assistant Attorney General 
Margaret A. Bettenhausen (P75046) 
Assistant Attorney General 
Environment, Natural Resources, 
and Agriculture Division 
6th Floor, Williams Building 
525 West Ottawa Street 
P.O. Box 30755 
Lansing, MI  48909 
louis.reinwasser@gmail.com 
bettenhausenm@michigan.gov 

Dated: February 12, 2015    
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