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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 

 
FMC CORPORATION, 

Plaintiff, 

vs. 

SHOSHONE-BANNOCK TRIBES, 

Defendant. 

 
 
Case No. 4:14-cv-00489-EJL-CWD 

SHOSHONE-BANNOCK TRIBES REPLY 
MEMORANDUM OPPOSING 
DISCOVERY ON SECTION IV.C OF 
FMC’s COMPLAINT 

 
The Shoshone-Bannock Tribes show below that FMC Corporation’s Brief Regarding 

Discovery on Claims (“FMC Br.”), Dkt. 36, provides no basis on which discovery should be 

allowed in this case.  

1.  Both the exhaustion rule and the comity principles set forth in Wilson v. Marchington, 

127 F.3d 805, 809-13 (9th Cir. 1997), require FMC to fully litigate its due process claims in 

Tribal Court, and reject FMC’s contrary contention, FMC Br. at 5.  See Tribes’ Memorandum 

Opposing Discovery (“Tribes Br.”), Dkt. 35, at 9-18.  Any claims not so presented are waived.1  

                                                
1 While we reserve the Tribes’ affirmative defense that FMC waived its due process claims, see 
Tribes Br. at 3 n.1, we respond to FMC’s contrary assertion, FMC Br. at 15-19, to show that 
FMC has waived any claim for conducting discovery in this case, see infra at 6-9. 
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British Midland Airways Ltd. v. Int’l Travel, Inc., 497 F.2d 869, 871 (9th Cir. 1974) (“we flatly 

reject the due process complaint of a party who ‘was given, and * * * waived, the opportunity of 

making the adequate presentation in the [foreign court].’”) (ellipsis in original) (quoting 

Somportex Ltd. v. Phil. Chewing Gum Corp., 453 F.2d 435, 441 (3d Cir. 1972)).  Accordingly, 

only claims that were made in the Tribal Appellate Court may be heard in this case.  Discovery 

on those claims is improper because it would result in relitigation of that court’s decisions, Soc’y 

of Lloyd’s v. Reinhart, 402 F.3d 982, 1001 (10th Cir. 2005) (district court properly denied 

discovery in recognizing the judgment of an English court because discovery would have 

resulted in relitigation of the issues decided in the English courts), and unnecessary because 

evidence not presented to the Tribal Appellate Court by FMC when it was exhausting tribal 

remedies may not be relied on in this case, Water Wheel Camp Recreational Area, Inc. v. 

LaRance, 642 F.3d 802, 817 n.9 (9th Cir. 2011).  Accordingly, any due process claims raised in 

the Tribal Appellate Court by FMC must be decided based on the tribal court record.2   

2.  These rules apply here because FMC had ample opportunity to pursue discovery,3 

advance its claims and argue its case in the Tribal Appellate Court, Tribes Br. at 16-17, as indeed 

                                                
2 FMC argues that in AT & T Corp. v. Coeur d’Alene Tribe, 295 F.3d 899 (9th Cir. 2002), the 
Ninth Circuit “explained that the comity grounds were an exception to the limitation of district 
court review to the record of the tribal court,” FMC Br. at 12.  It did not.  The court instead held 
the exhaustion rule required the district court to determine whether the tribal court had 
jurisdiction before reviewing the tribal court decision.  295 F.3d at 904-05.  FMC asserts that in 
considering the jurisdictional question, the Ninth Circuit disregarded the tribal court’s ruling, 
FMC Br. at 13, but the resolution of that issue turned on the interpretation of 47 U.S.C. § 207, 
which posed a question of federal law that is reviewed de novo, 295 F.3d at 904 (citing FMC v. 
Shoshone-Bannock Tribes, 905 F.2d 1311, 1313-14 (9th Cir. 1990)). 
3 FMC does not explain why discovery is needed on any of the claims it presented in Tribal 
Appellate Court.  It offers only general allegations of Business Council control over tribal judges 
and interest in the Judgment, FMC Br. at 2-3, which provide no basis for departing from the rule 
that this case must be decided based on the tribal court record.  Assuming, arguendo, that FMC 
were to make such a showing, and the Court were to permit discovery, it should in any event be 
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FMC concedes, FMC Br. at 15, 18.4  Furthermore, the Tribal Appellate Court provides “a 

systematic method of appeal” under which appellants are entitled to a trial de novo, Brunette v. 

Dann, 417 F. Supp. 1382, 1385-86 (D. Idaho 1976),5 and the proceedings are subject to the 

requirements of the Indian Civil Rights Act (“ICRA”), 25 U.S.C. §§ 1301-1303, Brunette, 417 F. 

Supp. at 1384-85.  Moreover, this Court is to look to the ICRA by analogy in determining 

whether a tribal court provided due process under principles of comity, Bird v. Glacier Elec. 

Coop., Inc., 255 F.3d 1136, 1143 n.12 (9th Cir. 2001).   

In these circumstances, FMC’s reliance on the Ninth Circuit’s decision in Bird and the 

Tenth Circuit’s decision in Burrell v. Armijo, 456 F.3d 1159 (10th Cir. 2006), is unavailing.  See 

FMC Br. at 10-13.  In Bird, the court applied the plain error rule to racially inflammatory 

statements in a closing argument to which no objection was made until the case reached the 

Ninth Circuit.  No such circumstances exist here, and in any event the remedy afforded in Bird 

“is available only in ‘extraordinary cases.’”  Hemmings v. Tidyman’s Inc., 285 F.3d 1174, 1193 

(9th Cir. 2002) (quoting Bird, 255 F.3d at 1148)).  FMC points to the Bird court’s statement that 

the district court’s ruling on the due process issue would be reviewed de novo, FMC Br. at 12-

13, but the Ninth Circuit resolved that issue based on the tribal court record – specifically, the 

                                                                                                                                                       
limited to issues that the Court finds FMC had insufficient opportunity to develop in the tribal 
court.   
4 While FMC asserts that under the Tribal Court Judgment it must pay the Tribes $1.5 million 
“into eternity,” FMC Resp. at 2, the fee is imposed on the storage of waste on the Reservation, 
and under FMC’s agreement with the Tribes is due only “as long as FMC stores the waste on the 
Reservation,” 2012 TCA Op. at 41.   
5 See also FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311 (9th Cir. 1990) (affirming decision 
of the Tribal Appellate Court). 
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closing argument made in that court, see 255 F.3d at 1149-52.6  Thus, Bird offers no support for 

discovery in this case.  In Burrell, the Tenth Circuit dismissed a non-Indian plaintiffs’ claims 

against a tribe based on tribal sovereign immunity, 456 F.3d at 1173-74, after concluding that the 

tribal court judgment (which had dismissed the case on the same grounds) was not entitled to 

recognition under principles of comity because of a lack of due process, id. at 1165, 1173.  The 

facts on which the court based that determination are neither relevant nor analogous to those 

present here.  Compare id. at 1164-65, 1173 (several motions were filed in the tribal court, which 

also conducted two days of evidentiary hearings, but the court issued no ruling other than a one-

page order of dismissal, which contained no reasoning) with Tribes Br. at 3-8 (first decision of 

the Tribal Appellate Court issued after briefing and oral argument, and was then reconsidered by 

a new panel of the court; second decision issued after discovery, fifteen day hearing, briefing and 

oral argument).  Finally, while the Burrell court acknowledged that due process was not at issue 

in Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987), nor National Farmers Union 

Insurance Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985), see FMC Br. at 11, the law was 

well-settled before these cases were decided that the ICRA is enforceable in federal court only 

by habeas corpus, Santa Clara Pueblo v. Martinez, 436 U.S. 45, 55-70 (1978).  And the Burrell 

court made clear that the exhaustion rule applies to claims of tribal court bias and incompetence.  

456 F.3d at 1168 (citing Iowa Mut., 480 U.S. at 19).  Thus if a party has such claims, Burrell 

requires that it raise them first in tribal court. 

                                                
6 There was no tribal court ruling on that issue because no objection was made in that court.  Id. 
at 1148.  Had there been a tribal court ruling, the Ninth Circuit plainly would have considered it.  
See id. at 1143 (due process review must defer to customs and practices reflected in tribal law). 
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3.  The other cases relied on by FMC to argue that discovery is allowed in a comity 

determination, FMC Br. at 6-10, are distinguishable or inapposite.7  Most arose under legal 

regimes that do not share a legal tradition with the United States, which American courts have 

explicitly found lack adequate due process guarantees.  See Base Metal Trading S.A. v. Russian 

Aluminum, No. 00 CIV.9627 JGK FM, 2002 WL 987257 (S.D.N.Y. May 14, 2002) (Russian 

legal system); Bank Melli Iran v. Pahlavi, 58 F.3d 1406 (9th Cir. 1995) (revolutionary Iran); 

Osorio v. Dole Food Co., 665 F. Supp. 2d 1307 (S.D. Fla. 2009) (Nicaragua); Shell Oil Co. v. 

Franco, No. CV 03-8846 NM (PJWx), 2004 WL 5615657 (C.D. Cal. Nov. 22, 2004) 

(Nicaragua).  In Bank Melli Iran, the court found that American courts typically took judicial 

notice of the fact that American litigants did not have fair access to Iranian justice.  58 F.3d at 

1412.  And in the cases involving judgments of Nicaraguan courts, the record showed that 

damages were awarded under a special Nicaraguan law that targeted American corporations and 

imposed irrefutable factual presumptions, and that the law as implemented intentionally and 

explicitly placed different procedural burdens on the local plaintiffs and American defendants.  

                                                
7 FMC also relies on a selective quotation from a Tribal Court judge’s letter to the tribal 
newspaper, FMC Br. at 3, but the letter has no relevance here.  (We attach the entire letter as Ex. 
12).  The judge who wrote the letter had no role in the Tribal Court proceedings in this case, and 
the letter post-dates those proceedings.  The letter acknowledges that Tribal law prohibits a judge 
from running for a seat on the Fort Hall Business Council while serving as a judge.  See Ex. 13, 
Shoshone-Bannock Tribes, Code of Judicial Conduct R. 5(A)(1)(a) (May 6, 2010) (prohibiting 
judges from engaging in inappropriate political activity, including “hold[ing] an office in a 
political organization”); id. R. 5(A)(2) (requiring a judge to “resign from judicial office upon 
becoming a candidate for a nonjudicial office either in a primary or in a general election.”).  
FMC quotes a statement in the letter that tribal judges “can be removed at [the Business 
Council’s] will,” FMC Br. at 3, but that statement is incorrect. Such action may be taken only 
upon recommendation of the Judicial Council, Ex. 14, Shoshone-Bannock Tribes, Judicial 
Council Ordinance § 3 (Apr. 27, 2010), which is a separate tribal entity established to oversee 
the tribal judiciary, id. §§ 1, 2.  Furthermore, the Law and Order Code, ch. I, § 3.8, requires 
reasonable cause to discipline a judge, as well as a written statement of such cause, and a hearing 
at which the judge must be provided an opportunity to answer any and all charges, in accordance 
with the Tribal Constitution, and other applicable Tribal law.   

Case 4:14-cv-00489-BLW   Document 38   Filed 04/21/15   Page 5 of 10



SHOSHONE-BANNOCK TRIBES REPLY MEMORANDUM OPPOSING DISCOVERY ON  
SECTION IV.C OF FMC’S COMPLAINT - 6  

Osorio, 665 F. Supp. 2d at 1314-17.  See Franco, 2004 WL 5615657, at *3-4 (granting discovery 

to determine whether these provisions applied to American company).  Furthermore, even in 

these cases, discovery was limited to prevent inquiry into the merits of the underlying ruling, 

even when the requesting party alleged the discovery would uncover evidence of specific due 

process violations.  See Russian Aluminum, 2002 WL 987257, at *4.  Ironically, while FMC also 

relies on Burgan Express ex rel. General, Trading & Contracting Co. v. Atwood, No. 2:12-cv-

041, 2012 WL 4473210 (S.D. Ohio Sept. 26, 2012), that decision relied on the record before the 

Kuwaiti court in determining that the Kuwaiti courts – which, “like the United States’ legal 

system . . . evolved from the Common Law of the British Commonwealth” – complied with due 

process in the underlying judgment and had not entered a fraudulent judgment, id. at *7-8.8  And 

finally, FMC’s other cases are simply inapposite.9  

4.  FMC denies that it waived any due process claims in the Tribal Appellate Court, FMC 

Br. at 15-19, and asserts that Section IV.C of its complaint would survive a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6) because a court may consider only the pleading on such a motion 

and its allegations “provide[] ample basis” for its claims, FMC Br. at 5-6.  But legal conclusions 
                                                
8 Lacking any indications of fraud in the record, the defendant alleged fraud in the judgment 
“upon information and belief,” but the court found it would not be appropriate to consider such 
allegations at the summary judgment stage.  Id. at *8.  FMC also relies on LG Display Co. v. 
Obayashi Seikou Co., 919 F. Supp. 2d 17 (D.D.C. 2013), but there the court barred a defendant 
from challenging a foreign judgment based on a claim that it had failed to raise in the foreign 
court, id. at 29. 
9 Baker & McKenzie Advokatbyra v. Thinkstream Inc., 20 So. 3d 1109 (La. Ct. App. 2009), 
proceeded under a unique provision in Louisiana law under which a stay of enforcement of 
another State’s judgment was available if a judgment debtor proved “any ground upon which the 
execution of a judgment of a court of this state would be stayed . . . .”  Id. at 1120 (quoting La. 
Rev. Stat. Ann. § 13:4244(B)) (emphasis added).  The court expressly found that law to be 
inapplicable to foreign judgment comity determinations.  Id. at 1119-20.  And in Evans Cabinet 
Corp. v. Kitchen International, Inc., 593 F.3d 135 (1st Cir. 2010), the court remanded a summary 
judgment order because of a dispute over the foreign court’s personal jurisdiction in the 
underlying case, id. at 145.  The “limited discovery” allowed by the district court, id. at 137, was 
necessary because there was no substantive foreign court record to which to refer.   
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and conclusory statements in a complaint are insufficient to defeat a Rule 12(b)(6) motion, see 

Johnson v. Lucent Techs. Inc., 653 F.3d 1000, 1010 (9th Cir. 2011); Fayer v. Vaughn, 649 F.3d 

1061, 1064 (9th Cir. 2011) (“we do not ‘assume the truth of legal conclusions merely because 

they are cast in the form of factual allegations’”) (quoting W. Mining Council v. Watt, 643 F.2d 

618, 624 (9th Cir. 1981)), and as Section IV.C is replete with such contentions, FMC’s bare 

assertion of an “ample basis” is not sufficient to support its claims.  Furthermore, a district court 

“‘need not . . . accept as true allegations that contradict matters properly subject to judicial notice 

or by exhibit,’” Gonzalez v. Planned Parenthood of L.A., 759 F.3d 1112, 1115 (9th Cir. 2014) 

(ellipsis in original) (quoting Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 

2001)), petition for cert. filed, 83 U.S.L.W. 3726 (U.S. Mar. 5, 2015) (No. 14-1080), and is “‘not 

required to accept as true conclusory allegations which are contradicted by documents referred to 

in the complaint,’” id. (quoting Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295-96 (9th 

Cir. 1998)).  These rules permit consideration of pleadings and orders in the Tribal Court record 

which defeat FMC’s claim that it preserved its due process claims in Tribal Court.   

FMC first asserts that it filed a motion for leave to file a motion to strike portions of the 

Tribes’ proposed Findings of Fact and Conclusions of Law, which the Tribal Appellate Court 

ignored.  FMC Br. at 16.  That is incorrect.  In deciding the case, the Tribal Appellate Court 

made clear that “the Appellate Panel has adopted the proposed Findings of Fact and Conclusions 

of Law of the Shoshone-Bannock Tribes, taking into consideration the objections filed by FMC 

without allowing oral argument on the objections,” Findings of Fact & Conclusions of Law, 

Opinion & Order of May 8, 2012 at 3, FMC Corp. v. Shoshone-Bannock Tribes Land Use Dep’t, 

Nos. C-06-0069, C-07-0017, C-07-0035 (Shoshone-Bannock Tribal Ct. App. May 16, 2014) 

(“Opinion of May 8, 2012”) (emphasis added).  FMC asserts that it later raised that motion a 

Case 4:14-cv-00489-BLW   Document 38   Filed 04/21/15   Page 7 of 10



SHOSHONE-BANNOCK TRIBES REPLY MEMORANDUM OPPOSING DISCOVERY ON  
SECTION IV.C OF FMC’S COMPLAINT - 8  

second time and also asked the Tribal Appellate Court to supplement the record with a newly-

discovered document that FMC asserted showed that the Tribes’ Hazardous Waste Management 

Act (“HWMA”) had not been properly approved, but that the court “summarily dismissed” those 

issues.  FMC Br. at 16.  That is not so either.  Those issues were raised by FMC in response to 

the Tribes’ motion to correct clerical errors in the Opinion of May 8, 2012.10  The Tribal 

Appellate Court subsequently issued a revised opinion that corrected the clerical errors, restated 

its ruling on FMC’s objections to the Tribes’ proposed findings, 2012 TCA Op. at 3, as well as 

its determination that the HWMA was validly adopted, id. at 21-26.  And the Tribal Appellate 

Court later considered anew FMC’s claim that the HWMA was not properly approved, and 

rejected it.  Ex. 3, Order of May 28, 2013 at 1-3.  Thus, the issues raised by FMC were not 

ignored – they were simply not decided in FMC’s favor, which is not a denial of due process.  

FMC also objects to the Tribal Appellate Court’s decision awarding fees and costs to the 

Tribes, and its ruling that further proceedings on the second Montana exception, breach of 

contract and Tribal air permit issues would be held in the Tribal Appellate Court, rather than the 

Trial Court.  FMC Br. at 16-17.  See Ex. 17, Findings of Fact, Conclusions of Law, Opinion & 

Order re Attorney Fees & Costs at 10-11, FMC Corp., Nos. C-06-0069, C-07-0017, C-07-0035 

(“Order of Jan. 14, 2013”) (awarding fees and costs); id. at 13, 18-19 (revoking remand); Ex. 6, 

TCA Order of Feb. 5, 2013 at 10-11, 13, 18-19 (making same determinations).  FMC asserts that 

it filed two motions for clarification of those rulings that were ignored by the Tribal Appellate 

Court, except to reset the hearing at which those issues would be considered.  FMC Br. at 17.  

That hearing was held on May 10, 2013 before Chief Judge Cathy Silak and newly seated Judges 

                                                
10 See Ex. 15, Tribes’ Motion to Correct Order of June 7, 2012, FMC Corp., Nos. C-06-0069, C-
07-0017, C-07-0035; Ex. 16, FMC Corporation’s Response to Tribal Appellants’ Motion to 
Correct Order of June 22, 2012, id.   
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McDermott and Herzog.  Ex. 3, Order of May 28, 2013.  FMC submitted two briefs prior to the 

hearing, FMC Br. at 17, and the Tribal Appellate Court subsequently issued a ruling that 

reaffirmed the rulings of the Tribal Appellate Court to which FMC has objected, Order of May 

28, 2013; Tribes Br. at 6-8.  Thus, FMC’s objections were not ignored, and its contrary 

assertions do not establish a due process violation. 

Finally, one of the claims FMC made in its pre-hearing briefs had not been previously 

asserted.  FMC claimed that it “ha[d] obtained new evidence” of public statements made by two 

of the judges on the first panel of the Tribal Appellate Court at a conference on tribal courts held 

at the University of Idaho College of Law on March 23, 2012, which FMC alleged showed bias.  

Ex. 7, FMC Pre-Hearing Case Br. at 3-5.  That evidence was not, however, newly discovered, as 

FMC’s counsel had attended the law school conference in March of 2012.  Ex. 9, Mitchell Decl. 

at 2.  By waiting until May 6, 2013 to advance its due process claim based on the law school 

conference, FMC waived any claim for further discovery that it might have made in this case.  

FMC told the Tribal Appellate Court that if it did not vacate its prior judgment and all of its prior 

opinions, “FMC should have the right to challenge the prior panel’s Opinions and Judgment in 

the federal courts based on the evidence in the record at the time those Opinions and Judgment 

were issued by the Tribal Court of Appeals.”  FMC Pre-Hearing Case Br. at 9.  The Tribal 

Appellate Court did not do as it was told to do by FMC, see Tribes Br. at 6-7, and FMC is now 

bound by its strategic choice to have this case decided on the Tribal Court record.  

CONCLUSION 

For all of the foregoing reasons, the Tribes respectfully submit that discovery should not 

be allowed in this case.  
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Dated this 21st day of April 2015. 

ECHO HAWK LAW OFFICE 
 
 
/s/ Paul Echo Hawk_________________________ 
Paul C. Echo Hawk 
 
 
 
SONOSKY CHAMBERS, SACHSE, ENDRESON 
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/s/ Douglas Endreson________________________ 
Douglas B. L. Endreson 
Frank S. Holleman 
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