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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 

FMC CORPORATION, 

Plaintiff, 

vs. 

SHOSHONE-BANNOCK TRIBES, 

Defendant. 

 

Case No. 4:14-cv-489-EJL-CWD 

FMC CORPORATION’S RESPONSE 

BRIEF REGARDING DISCOVERY ON 

CLAIMS 

 

 

In reviewing a tribal court judgment, the federal district court applies two separate 

and distinct standards.  One standard applies when the federal court reviews a tribal court 

determination of jurisdiction under Montana v. United States, 450 U.S. 544 (1981).  A different 

standard applies when a federal court applies the comity analysis to determine whether to enforce 

a tribal court judgment in the face of due process concerns.  The Tribes’ Memorandum Opposing 

Discovery (“Tribes’ Mem.”) (ECF No. 35) fails to recognize the two different standards and in 

doing so fails to acknowledge that federal courts routinely grant discovery and admit new 

evidence when dealing with a due process defense to enforcement of a judgment. 
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I. REVIEWING A JUDGMENT UNDER COMITY IS DISTINCT FROM REVIEWING 

A TRIBES’ ASSERTION OF JURISDICTION UNDER MONTANA 

The Tribes argue that, “under the principles set forth in Wilson v. Marchington,” a 

party opposing recognition of a tribal court judgment must show that its due process arguments 

were presented to the court that issued the judgment, provided that it had the opportunity to do 

so.  Tribes Mem. 13.  Wilson and the other cases cited by the Tribes do not support this position. 

In Wilson v. Marchington, 127 F.3d 805 (9th Cir. 1997), the Ninth Circuit set the 

legal criteria for recognition and enforcement of tribal judgments.  127 F.3d at 809-13.  There is 

no dispute that these standards apply here, given the Tribes’ request to enforce the tribal court 

judgment in its Counterclaim.  These rules for tribal judgments are based on the rules stated in 

the Restatement (Third) of Foreign Relations Law of the United States, and the decisions of the 

U.S. Supreme Court, concerning the comity granted to judgments of foreign courts.  127 F.3d at 

809-813.  Federal courts must not recognize or enforce tribal court judgments if: (a) the tribal 

court did not have both personal and subject matter jurisdiction; or (b) the defendant was not 

afforded due process of law.  127 F.3d at 810, 811. 1 

Procedurally, a claimed lack of due process is presented as a defense to 

enforcement of a foreign judgment2 after the party seeking enforcement of the judgment makes a 

prima facie showing that there was subject matter jurisdiction, personal jurisdiction, and that 

                                                 
1
 The Ninth Circuit also held that a federal court may decline to recognize and enforce a 

tribal court judgment on equitable grounds, including if:  (a) the judgment was obtained by fraud; 

(b) the judgment conflicts with another final judgment; (c) the judgment is inconsistent with the 

parties’ contractual choice of forum; or (d) recognition of the judgment or the cause of action 

upon which it is based is against the public policy of the United States.  Wilson, 127 F.3d at 810. 

2
 Judgments by Indian tribes are considered “foreign judgments” and the same comity 

standards apply to federal court enforcement of a tribal judgment as to the judgment of a court of 

a foreign nation.  Wilson, 127 F.3d at 811.  
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there were regular proceedings conducted according to a normal course of civilized 

jurisprudence.  AT&T Corp. v. Coeur d’Alene Tribe, 295 F.3d 899, 905 (9th Cir. 2002); Bank 

Melli Iran v. Pahlavi, 58 F.3d 1406, 1409 (9th Cir. 1995).3   

Federal courts applying the Wilson comity factors to a tribal court judgment 

scrutinize the tribal court proceedings on a de novo basis, without relying on the tribal court’s 

own view of its processes.  Bird v. Glacier Electric Coop., 255 F.3d 1136, 1140-41 (9th Cir. 

2001)  (“If the tribal court violated due process, then the district court here had no discretion to 

recognize the tribal court judgment . . . For these reasons, we review de novo whether the alleged 

due process violations precluded the district court’s grant of comity here to the tribal court 

judgment”); Burrell v. Armijo, 456 F.3d 1159, 1167 (10th Cir. 2006).  The Ninth Circuit in Bird 

did not require that the district court review the due process issue based solely upon the tribal 

court record.  Bird, 255 F.3d at 1152-53.  Bird did not rely on the tribal court of appeals’ 

judgment or opinion.  Bird, 255 F.3d at 1140.  Instead, the Ninth Circuit reviewed the claim of 

due process violations de novo based upon the record developed on summary judgment.  Id. 

A different standard applies when a district court is reviewing a tribal court’s 

jurisdictional determination under Montana.  “A decision regarding tribal court jurisdiction is 

reviewed de novo, and factual findings are reviewed for clear error.”  Water Wheel Camp 

Recreational Area v. LaRance, 642 F.3d 802, 817 (9th Cir. 2011), quoting Smith v. Salish 

Kootenai College, 434 F.3d 1129, 1130 (9th Cir. 2006).  The tribal court’s determination of its 

                                                 

3 After exhaustion is completed, litigants may seek federal court review of a tribal 

court’s ruling that it had jurisdiction. . . .  But “[u]nless the district court finds the tribal court 

lacked jurisdiction or withholds comity for some other valid reason, it must enforce the tribal 

court judgment without reconsidering issues decided by the tribal court.”  AT&T Corp. v. Coeur 

d’Alene Tribe, 295 F.3d at 905; quoted in Burrell, 456 F.3d at 1168 (emphasis added). 
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own jurisdiction is entitled to “some deference.”  Water Wheel Camp, 642 F.3d at 808; Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 65-66 (1978).  No such deference to tribal or other 

foreign court judgments exists under the doctrine of comity.  Where due process issues are 

alleged, federal courts routinely permit discovery and consider new evidence not included in the 

tribal or other foreign court record below.  See Section III below. 

II. THE CASES CITED BY THE TRIBES DO NOT SUPPORT THE ASSERTION THAT 

FEDERAL COURTS MAY NOT GRANT DISCOVERY ON DUE PROCESS ISSUES 

The Tribes assert that National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 

471 U.S. 845 (1985) requires that the due process question must be based on the record in the 

tribal court.  Tribes Mem. 2, 9-10.  But the Tenth Circuit specifically rejected this argument4: 

We disagree with the district court’s conclusion that the Burrells 

could not challenge the tribal court’s judgment based on due 

process considerations.  The Supreme Court’s decisions in Iowa 

Mutual and National Farmers do not address due process; 

rather, they hold that principles of comity require a federal court to 

give a tribal court the first opportunity to determine its own 

jurisdiction, subject to later review by a federal court. . . . Here, we 

conclude that both principles of comity applicable to the 

recognition of foreign judgments, and the collateral estoppel 

doctrine’s requirement that a litigant have a full and fair 

opportunity to litigate an issue, are relevant to the case at hand.  

Burrell, 456 F.3d at 1171 (emphasis added, citations omitted).  Burrell relied on AT&T v. Coeur 

d’Alene Tribe, in which the Ninth Circuit explained that the comity grounds are an exception to 

the limitation of district court review to the record at the tribal court.  AT&T, 295 F.3d at 903-04.  

In spite of the Tenth Circuit’s rejection of this argument, the Tribes cite Iowa 

Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987) for the proposition that “[u]nless a federal court 

                                                 
4 The Tenth Circuit held the tribal court’s failure to provide a full and fair opportunity to 

litigate precluded giving effect to the tribal court decision, rejecting “the district court’s 

conclusion that the Burrells could not challenge the tribal court’s judgment based on due process 

considerations.”  456 F.3d at 1171. 
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determines that the Tribal Court lacked jurisdiction . . . proper deference to the tribal court 

system precludes re-litigation of issues raised by [a party’s] claim and resolved in the Tribal 

Courts.”  Tribes Mem. 11, citing Iowa Mutual, 480 U.S. at 19.  In Iowa Mutual, an insurance 

company brought an action in federal court against members of the Blackfeet Indian Tribe while 

proceedings regarding the same dispute were pending before the Blackfeet Tribal Court.  Iowa 

Mutual, 480 U.S. at 9, 11-12.  The Supreme Court held that the tribal court must be given the 

first opportunity to determine its own jurisdiction.5  Iowa Mutual, 480 U.S. at 15-16.  But Iowa 

Mutual does not assist here, as explained in Burrell, which stated that “[t]he Supreme Court’s 

decisions in Iowa Mutual and National Farmers do not address due process.”  Burrell, 456 F.3d 

at 1171.  Iowa Mutual is a case in which the defendant failed to exhaust tribal remedies, and thus 

it is not relevant to the post-exhaustion comity and due process issues before this court.   

Like National Farmers and Iowa Mutual, the Tribes’ case of Brunette v. Dann, 

417 F. Supp. 1582 (D. Idaho 1976), involved the failure to exhaust tribal remedies before 

seeking federal court review, and is irrelevant to the issues before this court.   

The Tribes assert that Water Wheel Camp Recreational Area v. LaRance, 642 

F.3d 802, 817 (9th Cir. 2011) holds that a party may rely only on the evidence that was presented 

in the first instance to the tribal courts.  Tribes Mem. 11.  In Water Wheel Camp, the 

Ninth Circuit rejected the district court’s consideration of defendant’s declaration regarding his 

“consent” to tribal jurisdiction under the first Montana exception.  642 F.3d at 818.  FMC agrees 

that facts regarding the Tribes’ jurisdiction over non-Indians must be presented to the tribal 

courts, as confirmed by FMC’s submission of evidence to the tribal courts during its eight-year 

                                                 
5 “The question before us is whether a federal court may exercise diversity jurisdiction 

before the tribal court system has the opportunity to determine its own jurisdiction.”  Id at 11. 
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journey through those courts.  But Water Wheel Camp does not require comity or due process 

issues to be brought before the tribal court.   

The Tribes also refer to A&A Concrete, Inc. v. White Mountain Apache Tribe, 781 

F.2d 1411 (9th Cir. 1986).  A&A Concrete is not helpful, because it does not deal with the 

enforcement of a tribal court judgment, and because it was decided over a decade before the 

Ninth Circuit issued Wilson v. Marchington, 127 F.3d 805, 809-13 (9th Cir. 1997).  In A&A 

Concrete, the Ninth Circuit required exhaustion of tribal remedies because A&A had brought its 

claims in the first instance to the federal district court.  781 F.2d at 1418.  The Ninth Circuit held, 

pursuant to National Farmers, that the tribal court should have the first opportunity to determine 

its jurisdiction.  781 F.2d at 1415.  That is not the situation here, where FMC exhausted its 

remedies in the tribal courts. 

It is true that, in A & A Concrete, the defendant alleged that the tribal court judge 

was biased and incompetent, such that the tribal process violated due process.  A&A Concrete, 

781 F.2d at 1416-17.  The Ninth Circuit’s decision held that federal court review was premature 

due to appellant’s failure to exhaust tribal remedies.  781 F.2d at 1418.  That does not help here, 

because FMC did exhaust tribal remedies, and because the Tribal Court of Appeals ignored the 

due process issues that FMC raised.  There can be no suggestion that FMC failed to bring its 

concerns to the attention of the Tribal Court of Appeals. 

In sum, the Tribes have no case law regarding tribes that would support their odd 

assertion that a court must defer to the tribal courts for the comity analysis.  Without such 

evidence, the Tribes attempt to find comity cases regarding foreign countries to support their 

extraordinary proposition that the enforcing court’s consideration of comity can be based only on 

the record of the due process issues raised in the foreign court.  But neither of the cases the 
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Tribes cite for this lend support to such a proposition.  The cases of British Midland Airways Ltd. 

v. Int’l Travel, Inc., 497 F.2d 869 (9th Cir. 1974) and Somportex v. Phil. Chewing Gum Corp., 

453 F.2d 435 (3d Cir. 1971) involve contract disputes between an American company and a 

British company.  These cases only stand for the irrelevant proposition that a party cannot claim 

a lack of due process if that party never participated in the process provided by the foreign court.   

In British Midland, the defendant opposed enforcement of an English court’s 

judgment on the grounds that it was denied due process because the English court required a 

deposit as a prerequisite to defending a lawsuit.  But the Ninth Circuit found that the defendant 

had “freely agree[d]” the contractual dispute would be litigated in the British court.  497 F.2d at 

871.  The Ninth Circuit also found that defendant purposely chose not to continue participation 

in the litigation after an initial order was entered against it, notwithstanding that the British 

courts gave the defendant full opportunity to do so.  Id.  That case is hardly comparable to the 

situation here, where FMC resisted in every legally appropriate way being sent to the tribal 

courts, but finally exhausted the procedures that those courts provided.   

Likewise, in Somportex, the English courts gave defendant ample opportunity to 

argue and appeal its case, but defendant made a calculated decision to do nothing.  453 F.2d at 

438.  As a result, the Third Circuit held that defendant had waived its due process claims.  Id. at 

441.  Like British Midland, Somportex is inapplicable here.  As ordered, FMC proceeded through 

the tribal courts through exhaustion of their procedures, even though FMC objected to being 

forced to be in a forum controlled by its adversary. 
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III. FEDERAL AND STATE COURTS ROUTINELY GRANT DISCOVERY AND 

CONSIDER NEW EVIDENCE ON DUE PROCESS ISSUES IN CASES SEEKING 

ENFORCEMENT OF A FOREIGN COURT’S JUDGMENT 

In sharp contrast to the Tribes, FMC’s position that it is entitled to discovery on 

the due process issues alleged in Section IV.C. of its Amended Complaint (ECF No. 10)  is 

amply supported by federal and state case law.  FMC’s opening brief details numerous cases in 

which courts have granted discovery or admitted new evidence not included in the underlying 

tribal or other foreign court record.  Those cases include the following.  

Shell Oil Co. v. Franco, No. CV 03-8846 NM (PJWx) 2004 WL 5615657 (C.D. 

Cal. May 18, 2004).  In deciding whether to enforce a judgment from Nicaragua, the District 

Court held: “[T]he parties . . . should have an opportunity to conduct discovery regarding the 

due process implications of Special Law 364.”  2004 WL 5615657, at *4 (emphasis added). 

Osorio v. Dole Food Co., 665 F. Supp. 2d 1307 (S.D. Fla. 2009).  The District 

Court conducted an evidentiary hearing, received expert testimony and documentary evidence on 

the same Nicaraguan Special Law 364 at issue in the Shell Oil case.  661 F. Supp. 2d at 1327. 

Base Metal Trading S.A. v. Russian Aluminum, 00 CIV 9627 JGK FM, 2002 

WL 987257 (S.D.N.Y. May 14, 2002).  Because the parties had “sharply differing views of the 

fundamental fairness of the Russian courts,” the moving party was entitled to deposition 

discovery on the issue of whether the Russian judgment was fair and complied with due process. 

Baker & McKenzie Advokatbyra v. Thinkstream Inc., 2008 CA 2535, 20 So. 3d 

1109 (La. App. 1 Cir. Feb. 19, 2009).  In a proceeding to enforce a Swedish court’s judgment, 

the trial court abused its discretion by not granting motions to compel discovery, because the 

defendants had the burden to challenge the enforceability of the Swedish court’s judgment:  “In 
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order to meet this burden, a judgment debtor should have access to discovery in order to obtain 

necessary evidence.”  2008 CA 2535, p. 17 (emphasis added). 

Evans Cabinet Corp. v. Kitchen Intern., Inc., 593 F.3d 135 (1st Cir. 2010).  The 

First Circuit held that summary judgment was inappropriate because more facts were needed to 

ascertain whether the Canadian court had personal jurisdiction over the parties, and the court 

remanded the case for fact finding (and presumably to engage in discovery and proceed to trial).  

593 F.3d at 137-38, 145, 148. 

Burgan Exp. for Gen. Trading & Contracting Co. v. Atwood, No. 2:12-CV-041, 

2012 WL 4473210 (S.D. Ohio Sept. 26, 2012).  The federal district court permitted defendants 

to conduct discovery concerning the Kuwaiti due process issues.  2012 WL 447320, at *10. 

Bank Melli Iran v. Pahlavi, 58 F.3d 1406 (9th Cir. 1995).  The Ninth Circuit 

held that the lack of due process may be shown by “extrinsic evidence” (e.g. evidence not 

presented in the underlying court).  The defendant submitted extrinsic evidence in support of her 

motion to dismiss the U.S. federal court enforcement proceeding.  The district court considered 

defendant’s extrinsic evidence, and, on its own initiative, the district court obtained and 

considered Department of State materials it believed relevant to due process issues.  58 F.3d at 

1411-12.  The Ninth Circuit upheld the district court’s order granting defendant’s motion to 

dismiss and recognized that the district court’s consideration of extrinsic evidence was proper.6   

                                                 
6
 FMC recognizes that the circumstances in Pahlavi included the fact that the defendant 

was the Shah of Iran’s sister.  But the Ninth Circuit’s decision does not limit a District Court’s 

obligation to consider all new evidence relevant to the due process issue to special 

circumstances, nor does it proscribe criteria under which new evidence may and may not be 

considered.  As shown by the cases in which federal courts have permitted discovery and 

considered new evidence on comity issues, “special circumstances” are not a prerequisite to the 

discovery FMC requests. 
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As the foregoing cases demonstrate, federal courts routinely acknowledge the 

availability of discovery in connection with due process issues when asked to enforce foreign 

judgments.  See 9 WRIGHT & MILLER, Federal Practice and Procedure, § 2444 (3d. ed.) 

(“Discovery is available to the parties in preparing themselves on issues of foreign law. Oral and 

written examinations, interrogatories to parties, and requests for admission often are used to 

refine and sharpen disputed issues, to record expert testimony on foreign law, to determine the 

position taken by the opposing party’s expert, and to gather information and foreign legal 

materials.”). 

IV. CONCLUSION 

FMC has stated a valid claim asking the district court to refuse to enforce the 

tribal court judgment.  In that claim, FMC asserts that the tribal court judgment was obtained by 

a system that denied FMC due process.  This Court should allow discovery regarding these 

important questions. 

DATED this 21st day of April, 2015. 

SUMMIT LAW GROUP PLLC 

 

 

/s/ Ralph H. Palumbo   

Ralph H. Palumbo – Of the Firm 

 

MOFFATT, THOMAS, BARRETT, ROCK & 

FIELDS, CHARTERED 

 

 

/s/ Lee Radford    

Lee Radford – Of the Firm 

Attorneys for FMC Corporation 

  

Case 4:14-cv-00489-BLW   Document 37   Filed 04/21/15   Page 10 of 11



 

 

 

FMC CORPORATION’S RESPONSE BRIEF  

REGARDING DISCOVERY ON CLAIMS - 11 Client:3823694.1 

CERTIFICATE OF SERVICE 
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David M. Heineck 

davidh@summitlaw.com  

Douglas B L Endreson 

dendreson@sonosky.com  

 

Frank S. Holleman 

fholleman@sonosky.com  

 

Maureen L. Mitchell 

maureenm@summitlaw.com  

Paul C. Echo Hawk 

paulechohawk@gmail.com  

Ralph H Palumbo 

ralphp@summitlaw.com  

 

William F. Bacon 

bbacon@sbtribes.com  

 

/s/ Lee Radford    

Lee Radford 
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