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I. INTRODUCTION 
 

Since the founding of this nation, the United States’ relationship and policies 

related to Indian tribes has been uneven and sometimes tragic. In the second half of the 

19th Century, the policy of relocation was replaced with one of assimilating individual 

Indians through the allotment and sale of tribal lands. Congress shifted away from its 

assimilationist policy in 1934 with the passage of the Indian Reorganization Act.   In the 

1950s, Congress adopted a “termination policy,” whereby it sought to release Indian 

tribes from federal supervision and terminate the government-Indian relationship. The 

termination policy was no more successful than earlier assimilation efforts, and was 

replaced in 1975 with the current policy of “self-determination and self-governance” era.  

The Indian Land Consolidation Act reaffirmed the IRA’s rejection of the assimilation 

policy.  While prior assimilationist policy has since been rejected and in no way reflects 

the United States’ current policies, it was congressional policy at the time the 1906 Act to 

Provide for the Final Disposition of the Affairs of the Five Civilized Tribes was enacted 

(“1906 Act”). 

Consistent with the then-prevailing assimilation policy, the 1906 Act reestablished 

Congress’s directive to the Department of the Interior to sell “the residue of lands [of] 

each of [the Five Civilized Tribes] not reserved or otherwise disposed of.”  Section 16 of 

the 1906 Act was part of the then prevailing congressional policy of assimilation of the 

Indians into American society through allotment and disposition of remaining tribal 

lands.  
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Section 16’s mandate, to dispose of all unallotted lands of the Five Civilized 

Tribes, has only two specifications that set the size of some of the parcels to be sold—

neither of which applies to lands principally valuable for timber purposes.  Congress 

imposed a 640-acre cap on the sale of parcels unless the lands were principally valuable 

for mining, agricultural, or timber purposes.  Congress further specified that agricultural 

lands could only be sold in tracts of 160 acres or less.  Lands primarily valuable for 

mining and timber had no such parcel-size limitations.  The mandate to sell all unallotted 

lands and the specifications for parcel sizes are clear from the plain text of Section 16.  

Through a partial quotation of only one sentence of Section 16 in isolation, 

Plaintiffs attempt to convert the parcel-size limitation that applies only to lands not 

principally valuable for mining, agricultural, or timber purposes into an express 

prohibition on the sale of lands principally valuable for timber purposes.  Plaintiffs’ 

interpretation of Section 16 must be rejected because it disregards the plain meaning of 

the statute and is inconsistent with Congress’ clearly stated mandate in Section 16 to sell 

the residue lands.  Rather than prohibit the sale of lands principally valuable for timber 

purposes, Section 16 required Interior to sell all residue lands.  For these reasons and the 

other grounds set forth below, the court should enter judgment confirming that Interior’s 

sale of lands principally valuable for timber purposes was lawful. 

II. BASIC INDIAN TRUST PRINCIPLES 

In weighing the cross-motions for summary judgment on Section 16 of the 1906 

Act, the Court must be guided by the principle that “[t]he trust obligations of the United 

States to the Indian tribes are established and governed by statute rather than the common 

Case 5:05-cv-01524-W   Document 260-1   Filed 03/26/15   Page 7 of 38



 

- 3 - 
 

law.”  United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2318 (2011).  See also 

Vigil v. Andrus, 667 F.2d 931, 934 (10th Cir. 1982) (“the federal government generally is 

not obligated to provide particular services or benefits in the absence of a specific 

provision in a treaty, agreement, executive order, or statute”).  Further, as the Supreme 

Court confirmed in United States v. Navajo Nation, 537 U.S. 488, 506 (2003), a court’s 

analysis of the government’s trust duties “must train on specific rights-creating or duty-

imposing statutory or regulatory prescriptions.”    

Section 16 of the 1906 Act does not impose a trust duty on Interior to hold and 

manage broad swaths of lands principally valuable for timber purposes.  The provision 

does not contain the clear mandate and detailed managerial direction that must be present 

in a provision imposing such a monumental trust duty on Interior.  Nonetheless, based 

upon a strained misreading of the 1906 Act, Plaintiffs urge the Court to declare that 

Section 16 expressly prohibited Interior from selling any tribal land that was principally 

valuable for timber purposes.  Plaintiffs’ construction of Section 16 is incorrect and 

contrary to the plain meaning and actual directives of that provision.  Far from imposing 

a trust duty to retain and manage tribal timber lands at a time when its prevailing policy 

was one of assimilation and disposition, Congress did exactly the opposite.  At that point 

in our history, Congress required Interior to sell all of the Nations’ residue lands – i.e., 

lands not specifically reserved from allotment, temporarily reserved from sale, allotted, or 

previously disposed of – by passing the 1906 Act.  No language in the statute excepts 

lands principally valuable for timber purposes from the congressional mandate to sell all 

residue lands. 
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III. STANDARD OF REVIEW 

Summary judgment is appropriate if “the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. 56(a).  Defendants agree that the instant dispute over the construction of 

Section 16 presents a matter of statutory interpretation that involves no genuine dispute 

as to material facts.  It thus is an appropriate subject for summary judgment.  See Thomas 

v. Metro. Life Ins. Co., 631 F.3d 1153, 1160 (10th Cir. 2011) (“[s]tatutory interpretation 

is a matter of law appropriate for resolution on summary judgment”) (citation omitted).1 

IV. ARGUMENT 
 

A. The Plain Meaning of Section 16 of the 1906 Act Clearly 
Required the Sale of Unallotted Lands 
 
1. Section 16 Mandated the Sale of All Residue Lands 

 
The Tenth Circuit has interpreted the plain meaning of Section 16 of the 1906 Act 

to provide for the sale of all lands not already allotted to tribal members.  “[S]ection 16 

provides that when allotments provided in such act and other acts have been made to all 

members and freedmen of the tribes, the residue lands shall be sold.”  United States v. 

Magnolia Petroleum Co., 110 F.2d 212, 217 (10th Cir. 1939) (emphasis added).  

Plaintiffs’ argument that Section 16 “expressly prohibited” the sale of “the Nation’s 

unallotted timber lands,” ECF No. 254 at 5, is contrary to the plain language and the 

                                              
1  As set forth in Defendants’ Motion to Dismiss or for Summary Judgment, 
Plaintiffs’ claims regarding the allegedly-illegal sale of lands principally valuable for 
timber are barred regardless of how the 1906 Act is interpreted.  ECF 103-1, ECF 124.  
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Tenth Circuit’s reading of the statute.  As such, this Court’s analysis of Section 16 must 

go no further.  The plain language of the statute controls. 

 It is fundamental that “interpretation of a statute begins with its plain language.”  

United States v. Sprenger, 625 F.3d 1305, 1307 (10th Cir. 2010).  “If the terms of the 

statute are clear and unambiguous, the inquiry ends and we simply give effect to the plain 

language of the statute.”  Toomer v. City Cab, 443 F.3d 1191, 1194 (10th Cir. 2006) 

(citations omitted).  This Court need look no further than the statutory text to resolve this 

legal issue.  This Court should grant Defendants’ cross-motion based on a 

straightforward, plain interpretation of the express language of Section 16 of the 1906 

Act because it provides: 

(1) That when allotments as provided by this and other Acts of Congress 
have been made to all members and freedmen of the Choctaw, Chickasaw, 
Cherokee, Creek, and Seminole tribes, the residue of lands in each of said 
nations not reserved or otherwise disposed of shall be sold by the Secretary 
of the Interior under rules and regulations to be prescribed by him and the 
proceeds of such sales deposited in the United States Treasury to the credit 
of the respective tribes. (2) In the disposition of the unallotted lands of the 
Choctaw and Chickasaw Nations each Choctaw and Chickasaw freedman 
shall be entitled to a preference right, under such rules and regulations as 
the Secretary of the Interior may prescribe, to purchase at the appraised 
value enough land to equal with that already allotted to him forty acres in 
area. (3) If any such purchaser fails to make payment within the time 
prescribed by said rules and regulations, then such tract or parcel of land 
shall revert to the said Indian tribes and be sold as other surplus lands 
thereof. (4) The Secretary of the Interior is hereby authorized to sell, 
whenever in his judgment it may be desirable, any of the unallotted land in 
the Choctaw and Chickasaw Nations, which is not principally valuable for 
mining, agricultural, or timber purposes, in tracts of not exceeding six 
hundred and forty acres to any one person, for a fair and reasonable price, 
not less than the present appraised value. (5) Conveyances of lands sold 
under the provisions of this section shall be executed, recorded, and 
delivered in like manner and with like effect as herein provided for other 
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conveyances: Provided further, That agricultural lands shall be sold in 
tracts of not exceeding one hundred and sixty acres to any one person. 
 

34 Stat. at 143-44 (sentence numbering and emphasis added).   

The only reasonable interpretation of Section 16, and the only interpretation that 

gives effect to all of its provisions, is that Interior must sell the residue of all lands not 

already allotted or reserved.  While Congress did not otherwise exclude any type of 

residue lands from sale, it did set specifications on tract sizes for two types of residue 

land.  First, when selling lands “not principally valuable for mining, agricultural, and 

timber purposes,” Congress specified that tracts conveyed to any one person may not be 

greater than 640 acres.  Second, when selling “agricultural lands,” Congress specified 

that tracts conveyed to any one person may not be greater than 160 acres. 

The structure and sequencing of Section 16 confirms this plain reading.  The first 

sentence of Section 16 directs that once allotments have been made, the residue “shall be 

sold.”  Not until the fourth and fifth sentences of the provision does Congress place size 

specifications on some of the types of tracts to be conveyed.   

Section 16 excludes from the “residue” only “reserved” lands or lands previously 

disposed of (i.e. previously allotted or sold).  Nowhere in Section 16 does Congress state 

that timber or other lands were to be “reserved.”  Instead, Congress included two other 

sections in the 1906 Act that specifically and clearly identified what it meant by 

“reserved” lands.  In Section 7 of the 1906 Act, Congress reserved from allotment 

specific tracts of Choctaw timber lands by stating that “Interior shall, by written order, 

within ninety days from the passage of this Act, segregate and reserve from allotment 
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sections. . . .”  34 Stat. at 139 (emphasis added).  And, in Section 13 of the 1906 Act, 

Congress temporarily reserved from sale lands valuable for coal and asphalt.  “[A]ll coal 

and asphalt lands whether leased or unleased shall be reserved from sale under this Act 

until. . . .”  Id. at 142 (emphasis added).  The explicit reservations in Sections 7 and 13 

demonstrate that Congress knew how to use plain language to reserve lands from 

allotment or sale.  Had Congress intended to reserve any additional land, it would have 

done so expressly, just as it did in Sections 7 and 13.2  Rusello v. United States, 464 U.S. 

16, 23 (1983) (“Where Congress includes particular language in one section of a statute 

but omits it in another section of the same Act, it is generally presumed that Congress 

acts intentionally and purposely in the disparate inclusion or exclusion.” (quotation 

omitted)).  Congress made no such explicit reservation in Section 16. 

2. Plaintiffs’ Reading of Section 16 Violates Numerous Rules of 
Statutory Interpretation 

 
Plaintiffs’ interpretation of Section 16, as “expressly prohibiting” the sale of lands 

principally valuable for timber purposes, is contrary to the plain language of the statute.  

“Statutory construction must begin with the language employed by Congress and the 

assumption that the ordinary meaning of that language accurately expresses the 

legislative purpose.”  Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 175 (2009) (quotation 

omitted).  Section 16 contains no language expressly “reserving” from allotment or sale 

lands principally valuable for timber purposes.  Without such an explicit reservation from 

                                              
2  As discussed below, Congress also demonstrated its ability to provide explicit 
reservations when it intended to do so in both the Curtis Act and the 1902 Act 
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allotment or sale—when combined with the statutory directive in Section 16’s first 

sentence to sell all residue lands—Interior breached no trust duty by selling the lands.  

That alone is fatal to Plaintiffs’ case.  Jicarilla, 131 S. Ct. at 2325 (“The Government 

assumes Indian trust responsibilities only to the extent it expressly accepts those 

responsibilities by statute.”).   

Plaintiffs’ interpretation of the fourth sentence of Section 16 as prohibiting the 

sales of timber lands is inherently implausible. If Congress intended to prohibit the sale 

of such lands, it would have done so clearly and expressly.  There would have been many 

other simpler, more straightforward ways to convey an intent to prohibit timber land 

sales, for example, (1) by expressly reserving the lands (as it did temporarily in Section 

13 for coal and asphalt), (2) by expressly excluding timber lands in Section 16’s initial 

sentence, or (3) by using words that express prohibition.  The language that Plaintiffs rely 

upon simply does not prohibit the sale of any land, including lands “principally valuable 

for mining, agricultural, or timber purposes.”  It instead merely excludes those lands from 

tract-size limitations that are intended to apply to generic residue lands. 

Plaintiffs’ reading of the 1906 Act also violates the well-established judicial 

principle that a “statute should be construed so that effect is given to all its provisions, so 

that no part will be inoperative or superfluous, void or insignificant, and so that one 

section will not destroy another unless the provision is the result of obvious mistake or 

error.”  Anderson v. Dept. of Health & Human Serv., 907 F.2d 936, 944 (10th Cir. 1990).  

This nullification of language is most obvious when Plaintiffs use an ellipsis to 

selectively quote part of Section 16 to eliminate words that contradict their interpretation:    
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The Secretary of the Interior is hereby authorized to sell, whenever in his 
judgment it may be desirable, any of the unallotted land in the Choctaw and 
Chickasaw Nations, which is not principally valuable for mining, 
agricultural, or timber purposes . . . . 
 

ECF No. 254 at 15.  By interpreting the clause “which is not principally valuable for 

mining, agricultural, or timber purposes” as a prohibition on the sale of lands that are 

valuable for such purposes, Plaintiffs deprive of any meaning the subsequent clause: “in 

tracts of not exceeding six hundred and forty acres to any one person.”3  This violates the 

“‘cardinal principle’ of interpretation that courts ‘must give effect, if possible, to every 

clause and word of a statute.’”  Loughrin v. United States, 134 S. Ct. 2384, 2390 (2014).   

Moreover, sentence four cannot be read to prohibit the sale of lands principally 

valuable for timber purposes because it expressly does not apply to such lands.  Under the 

rule of the last antecedent, Congress made the fourth sentence apply only to lands that are 

“not principally valuable for mining, agricultural, or timber purposes.”  See Barnhart v. 

Thomas, 540 U.S. 20, 26 (2003) (“a limiting clause or phrase ... should ordinarily be read 

as modifying only the noun or phrase that it immediately follows”); see also 2A N. 

Singer, Sutherland on Statutory Construction § 47.33, p. 369 (6th rev. ed. 2000) 

(“Referential and qualifying words and phrases, where no contrary intention appears, 

                                              
3  If Plaintiffs’ reading of Section 16—as an express prohibition on the sale of 
mining, agricultural, and timber lands—also attempted to retain the subsequent size 
specification, the fourth sentence would read: “The Secretary of the Interior is not 
authorized to sell the unallotted land in the Choctaw and Chickasaw Nations, principally 
valuable for mining, agricultural, or timber purposes, in tracts not exceeding six hundred 
and forty acres to any one person . . . .”  That reading renders Sentence Four incoherent.  
If Interior is not allowed to sell the lands, then a size specification is nonsensical. 
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refer solely to the last antecedent”).  There is no way to transform the fourth sentence into 

an express reservation of lands principally valuable for timber purposes when the 

structure of the sentence clearly excludes those lands from treatment in that sentence. 

Plaintiffs’ interpretation of Section 16 also fails because it would create an internal 

inconsistency with respect to lands principally valuable for agricultural purposes.  FDA v. 

Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (citations omitted); 

UMG Recordings, Inc. v. Veoh Networks, Inc., 718 F.3d 1006, 1027-29 (9th Cir. 2013). 

Sentence four would exclude agricultural lands from sale, just as it would be read to 

exclude timber lands.  But sentence five clearly includes agricultural lands in the residue 

available for sale, subject to a 160-acre tract-size limitation.  Congress could not have 

intended to flip-flop from sentence to sentence as Plaintiffs’ construction of Section 16 

would require.  Agricultural lands would instead simply have been eliminated from 

sentence four’s alleged prohibition and would only have been mentioned in sentence five. 

Section 16 is unambiguous.  It required Interior to sell without exception the 

residue of all unallotted lands that had not been explicitly reserved.  Plaintiffs attempt to 

carve “lands principally valuable for timber” out of this provision is patently 

unreasonable because it offends the plain meaning of the statute, reads critical statutory 

language out of Section 16, and converts the meaning of a sentence imposing a tract size 

specification into an absolute prohibition on the sale of timber lands.   Accordingly, this 

Court should declare that Section 16 did not impose a trust obligation on the United 

States to retain and manage the Nations’ lands principally valuable for timber purposes 

but instead required that they be sold along with the rest of the residue unallotted lands.  
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This declaration must then lead inevitably to the dismissal of Plaintiffs’ trust claims 

premised upon Section 16 of the 1906 Act. 

3. Neither Section 7 Nor Any Other Provision in the 1906 Act 
Negates the Mandate to Sell All Residue Lands 

Section 7 of the 1906 Act does not invalidate Section 16’s mandate to sell 

residual, unallotted lands.  Instead, it demonstrates that Congress knew what language to 

use when it wanted explicitly to reserve lands.  Congress did not make such a reservation 

in Section 16.  And yet, Plaintiffs point to Section 7 of the 1906 Act as evidence that 

Congress expressly delineated timber tracts to be sold in Section 7, and therefore must 

have intended to prohibit the sale of all other timber lands in Section 16.  Plaintiffs’ 

supposition finds no support in the language of the 1906 Act.4   

                                              
4  Plaintiffs repetitively state that the legislative history demonstrates that Congress 
believed Section 7 was necessary to remove the tracts identified in Section 7 from a 
timber land sale prohibition in Section 16.  ECF 254, pp. 24-25.  Plaintiffs do not and 
cannot provide a single citation to the legislative history to support these contentions.  As 
discussed below, this Court need not examine the legislative history because the statute’s 
directive to sell all residue lands is clear.  Even if the statute was unclear, the legislative 
history supports Defendants’ interpretation of Section 7 as well.   

 
Prior to a February 23, 1906 amendment by the Senate Committee on Indian 

Affairs, the House-approved version of Section 7 required the tracts of Choctaw lands 
identified in that section to be appraised for both the value of the land and the estimated 
value of the standing pine timber thereon, so that in allotting such tracts the assessment 
would reflect the value of the tracts as a result of the timber.  H.R. 5976 (Jan. 22, 1906) 
Ex. 1.  The House was concerned with proper valuation of allotments on specific tracts 
on which very valuable standing pine timber existed, an issue primarily affecting 
allottees.  Under the House version of Section 7, those tracts could be allotted, and if not 
selected by allottees, they would become “residue” lands subject to sale under Section 16.   
 

The Senate amended the House version of Section 7 to segregate or reserve these 
tracts in their entirety from allotment, and sell them.  With the enactment of Section 7, 
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Sections 7 and 16 can be read in complete harmony, however, without artificially 

manufacturing a nonexistent prohibition in Section 16 on the sale of lands principally 

valuable for timber.  Section 7 was an express reservation from allotment, i.e., those 

lands were “unallottable;” Section 16 was an express obligation to sell all “residue” 

lands, i.e., residue lands that were left after allotment (unallotted lands).           

Plaintiffs are likewise incorrect that two documents drafted by Interior officials in 

1936 may be interpreted as concessions by the federal government that only Section 7 of 

the 1906 Act authorized the sale of timber lands.  ECF 254 at 11.  Plaintiffs fail to 

appreciate the distinction between “lands principally valuable for . . . timber purposes” 

and “timber” as a separate commodity.  Under the plain meaning of the language in the 

1906 Act, sales of lands principally valuable for timber purposes (regardless of whether 

they were reserved unallottable Section 7 timber lands, or residue unallotted lands) were 

authorized.  The sale of timber, as a commodity separate from land, was not.  See Section 

7 (requiring Interior to sell the “land and the pine timber thereon . . .  at public auction”) 

34 Stat. at 139; Section 16 (requiring that “the residue of lands in each of said nations not 

reserved or otherwise disposed of shall be sold . . . .”  Id. at 143 (emphasis added).   

In the case of Section 7 lands only, the prohibition on the sale of timber as a 

commodity from the Section 7 lands was temporary, because Congress passed the Act of 

                                                                                                                                                  
these specified tracts were reserved from allotment.  Such “reserved” lands were 
therefore not residue lands to which Section 16 applies.  The Senate approved this 
amendment without any debate and without any mention or even the slightest suggestion 
that there was a need for enactment of Section 7 because the sale of timber lands was 
otherwise prohibited by Section 16.  Compare 40 Cong. Rec. 3057, Ex. 2 at 4, with 40 
Cong. Rec. 3204, Ex. 3. 
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August 24, 1912. 34 Stat. 497.  The 1912 act modified Section 7’s restriction to sell only 

the “land and the pine timber thereon,” to instead authorize Interior to “sell . . . the land 

and timber, together or separately, reserved from allotment under Section seven” of the 

1906 Act.  The two 1936 letters, which Plaintiffs cite in ECF No. 254 at 11, accurately 

reflect that while sales of timber, separate and apart from the land on which it grew, were 

authorized on reserved lands subject to Section 7, sales of timber on unreserved, 

unallotted lands subject to Section 16 were not authorized.5  Accordingly, nothing in 

those letters undermines the government’s position that Section 16 required Interior to 

sell all unreserved, unallotted lands principally valuable for timber purposes. 

Plaintiffs also attempt to marry Section 16 with Section 27 of the 1906 Act to 

create a trust obligation where none exists.  They argue that Section 27, along with 

Section 16, imposed a trust obligation on Interior to retain and manage their unallotted 

timber lands.  ECF 254 at 9.  But because Section 27 only becomes operative if Plaintiffs 

are “dissolved,” and Plaintiffs have not been dissolved, Section 27 is inapplicable here. 

B. Resort to Other Means of Statutory Interpretation Only Confirms that 
Section 16 Required the Sale of the Nations’ Unallotted Lands 

 
Plaintiffs’ reading of Section 16 is also at odds with the historical context within 

                                              
5  Solicitor Margold’s conclusion that the Act of August 4, 1912 “authorizes timber 
sales” on “the lands specifically described in Section 7 of the act of 1906” addressed only 
the question of whether timber could be sold separate from the land on which it stood.  
Similarly, a June 23, 1936 letter from the Commissioner of Indian Affairs noted that 
because there was “no authority of law which will permit the sale of the timber,” the 
Nations would have to “secure legislation . . . to permit the sale of timber on the Choctaw 
and Chickasaw tribal lands not described in Section 7 of the Act.”  ECF 254-4.  This is 
confirmed by a June 30, 1936 letter from the Superintendent to the Five Civilized Tribes 
to the Choctaw Principal Chief explaining that timber could be sold from Section 7 
timber lands, but not other lands containing timber, i.e. Section 16 lands.  Ex. 4. 

Case 5:05-cv-01524-W   Document 260-1   Filed 03/26/15   Page 18 of 38



 

- 14 - 
 

which the 1906 Act was passed.  Moreover, it rests on faulty citations to, and wholly 

unsupportable inferences from, the Act’s legislative history.  It is also inconsistent with 

the contemporaneous administrative construction of Section 16 a century ago.  Finally, it 

reflects a recently embraced revisionist interpretation of Section 16 at odds with 

interpretations manifested by the tribal governments shortly after Section 16 was enacted.  

Accordingly, if the Court feels compelled to reach beyond the plain language of the 1906 

Act, the Court should still deny Plaintiffs’ motion for partial summary judgment, and 

issue a judgment declaring that Section 16 imposed no trust duty on the United States to 

retain and manage the Nations’ lands principally valuable for timber purposes. 

1. The Historical and Statutory Background Confirms that Section 
16 of the 1906 Act Mandated the Sale of All Residue Lands 

 
The 1906 Act was one of at least five federal statutes enacted between 1887 and 

1906 implementing the then-prevailing congressional policy of dissolving Indian tribes 

(including Plaintiffs) in order to promote assimilation of individual Indians into broader 

American society and to facilitate the admission of Oklahoma as a state.  These statutes  

clearly indicated a purpose and intent on the part of Congress to dispose of 
all of the residue of lands remaining after the allotments . . . had been made 
. . . .  This was in keeping with a policy clearly manifest by the Congress, 
which looked to the allotment of tribal lands to individuals and the gradual 
termination of the tribes as entities. 
 

 Choctaw & Chickasaw Nations v. Seay, 235 F.2d 30, 36 (10th Cir. 1956) (discussing 

1902 Act). 
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a. The Dawes Act 

Congress’ first step in implementing this broad Indian policy came on February 8, 

1887, with the passage of the General Allotment Act, 24 Stat. 388 (1887), also referred to 

as the Dawes Act.  Although it was not applicable to the Chickasaw and Choctaw 

Nations, it became a template for subsequent federal legislation providing for the 

assimilation of those Tribes.  The Dawes Act constituted  

a comprehensive congressional attempt to change the role of Indians in 
American society.  Congress aimed to promote the assimilation of Indians 
by dividing Indian lands into individually owned allotments.  The federal 
policy aimed to substitute a new individual way of life for the older Indian 
communal way. 
 

Jicarilla, 131 S. Ct. at 2327 n.8 (quotation omitted).  Consistent with congressional policy 

at that time, the Dawes Act authorized the President to allot reservation lands in parcels 

to individual tribal members, and also authorized Interior to negotiate with tribes for the 

purchase by non-Indians of reservation lands that remained after all members of the tribes 

received allotments.   

b. Act of March 3, 1893 

The Act of March 3, 1893, 27 Stat. 612, directed the President to establish a 

Commission to the Five Civilized Tribes (the “Dawes Commission”) to negotiate with 

the Five Civilized Tribes, including Plaintiffs, “for the purpose of the extinguishment of 

the national or tribal title to any lands within that Territory now held by any and all of 

such nations or tribes” by cession to the United States, by allotment to individual tribal 

members, or by such other method agreed to by the Nations and the United States.  27 
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Stat. at 645; see also Choctaw Nation of Indians v. United States, 318 U.S. 423, 426 n.5 

(1943) (“Choctaw I”).  The Dawes Commission was authorized, inter alia, to procure 

allotments of lands for the Nations’ members, and to secure the sale “for such price and 

upon such terms as shall be agreed upon, of any lands not found necessary to be . . . 

allotted and divided.”  27 Stat. at 646. 

c. Atoka Agreement and the Curtis Act 

“In 1897, the Commission of the Five Civilized Tribes negotiated the Atoka 

agreement with the two Indian nations.  That agreement provided for the allotment in 

severalty of the common tribal lands among tribal members and freedmen of the 

Chickasaw and Choctaw Nations.”  Choctaw I at 425.  Congress ratified the Atoka 

Agreement as part of the Curtis Act.  30 Stat. 495; see id. at § 29; 30 Stat. at 505.  The 

Curtis Act called for the Chickasaw and Choctaw Nations to be dissolved by March 4, 

1906.  Id. at 512.  To that end, the Curtis Act established a process of enrolling tribal 

members as citizens entitled to allotments and specifying procedures for allotting tribal 

lands to those citizens.  Section 11 of the Curtis Act specified that: 

when the roll of citizenship of any one of said nations or tribes is fully 
completed as provided by law . . . , the ‘Dawes Commission,’ shall proceed 
to allot the exclusive use and occupancy of the surface of all the lands of 
said nation or tribe susceptible of allotment among the citizens thereof . . . 
giving to each, so far as possible, his fair and equal share thereof, 
considering the nature and fertility of the soil, location, and value of same. 

 
30 Stat. at 497.  In the next sentence of Section 11 Congress demonstrated that, when it 

intended to do so, it would provide explicit reservations by reserving from allotment: 
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 “all oil, coal, asphalt, and mineral deposits in the lands of any tribe are 
reserved to such tribe, and no allotment of such lands shall carry the title to 
such oil, coal, asphalt, or mineral deposits;” 

 
 “all town sites shall also be reserved to the several tribes, and shall be set 

apart by the commission heretofore mentioned as incapable of allotment.” 
 
 “[t]here shall also be reserved from allotment a sufficient amount of lands 

now occupied by churches, schools, parsonages, charitable institutions, and 
other public buildings for their present actual and necessary use, and no more, 
not to exceed five acres for each school and one acre for each church and each 
parsonage, and for such new schools as may be needed; also sufficient land 
for burial grounds where necessary.” 

30 Stat. at 497-98 (emphasis added).  Such explicit reservations are absent in Section 16 

of the 1906 Act.  Further, the Curtis Act made no reservation of tribal lands principally 

valuable for timber purposes. 

d. The Supplemental Agreement of 1902 
 

 Because of difficulties encountered in administering the Curtis Act’s enrollment 

and allotment provisions, the Dawes Commission negotiated a supplemental agreement 

with Plaintiffs, which Congress ratified in the Act of 1902.  Section 11 of the 1902 Act 

allotted “to each member of the Choctaw and Chickasaw tribes . . . land equal in value to 

three hundred and twenty acres of the average allottable land of the Choctaw and 

Chickasaw nations, and to each Choctaw and Chickasaw freedman . . . land equal in 

value to forty acres of the average allottable land of the Choctaw and Chickasaw 

nations.”  Significantly, in Section 14 of the 1902 Act, Congress required Interior to sell 

all tribal lands remaining after the allotments and reservations required by the 1902 Act 

were implemented.  Thus, in Section 14 of the 1902 Act, Congress provided:   
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When allotments as herein provided have been made to all citizens and 
freedmen, the residue of lands not herein reserved or otherwise disposed of, 
if any there be, shall be sold at public auction under rules and regulations 
and on terms to be prescribed by the Secretary of the Interior, and so much 
of the proceeds as may be necessary for equalizing allotments shall be used 
for that purpose, and the balance shall be paid into the Treasury of the 
United States to the credit of the Choctaws and Chickasaws and distributed 
per capita as other funds of the tribes. 
 

32 Stat. at 642.  The 1902 Act restated many of the Curtis Act’s allotment and reservation 

provisions.  See § 26 of 1902 Act, 32 Stat. at 645-46 (reserving lands set apart for town 

sites; lands with coal or asphalt deposits; and lands for seminaries, schools, academies, 

institutes, courthouses, jails, and public buildings, churches, cemeteries, and named 

individuals).  Like the Curtis Act, the 1902 Act contained no reservation from allotment 

or sale for tribal lands principally valuable for timber purposes.  

e. The Five Civilized Tribes Act of 1906 
 

In the wake of this long statutory history, and recognizing that neither Plaintiffs’ 

affairs nor the allotment process had been completed by March 6, 1906, Congress 

enacted “[a]n act to provide for the final disposition of the affairs of the Five Civilized 

Tribes in the Indian Territory, and for other purposes” on April 26, 1906.  34 Stat. 137 

(“1906 Act”).   

Congress explicitly reserved tribal lands in only two sections of the 1906 Act: 

 In Section 7, Congress required that Interior “segregate and reserve from 
allotment” certain specific sections and further provided that “[t]he Secretary 
of the Interior shall also cause to be estimated and appraised the standing pine 
timber on all of said land, and the land segregated shall not be allotted . . . .  
Said segregated land and the pine timber thereon shall be sold and disposed of 
at public auction, or by sealed bids for cash, under the direction of the 
Secretary of the Interior.”  34 Stat. at 139 (emphasis added). 
 

Case 5:05-cv-01524-W   Document 260-1   Filed 03/26/15   Page 23 of 38



 

- 19 - 
 

 In Section 13, Congress temporarily “reserved from sale” “coal and asphalt 
lands whether leased or unleased . . . until the existing leases for coal and 
asphalt lands shall have expired or until such time as may be otherwise 
provided by law.”  34 Stat. at 142 (emphasis added). 

 
Only after these explicit designations of “reserved” lands did Congress provide in Section 

16 for the disposition of all remaining unallotted and unreserved lands: 

That when allotments as provided by this and other Acts of Congress have 
been made to all members and freedmen of the Choctaw, Chickasaw, 
Cherokee, Creek, and Seminole tribes, the residue of lands in each of said 
nations not reserved or otherwise disposed of shall be sold by the Secretary 
of the Interior under rules and regulations to be prescribed by him.  
 

34 Stat. at 143-44 (emphasis added).   

This historical and statutory backdrop only confirms the plain language of Section 

16, which required Interior to sell the “residue” of all unreserved, unallotted lands of the 

Chickasaw and Choctaw Nations, with no restrictions other than a 640-acre limitation on 

the sale to any one person of tribal land that was “not principally valuable for mining, 

agricultural or timber purposes,” and a separate 160-acre limitation on the sale of 

agricultural lands.  Any contrary interpretation that the fourth sentence of Section 16 

expressly prohibits the sale of lands that were principally valuable for timber purposes 

create a trust obligation to retain and manage lands is inconsistent with the 

contemporaneous history and policy embodied in prior congressional enactments. 

2. The Legislative History of the 1906 Act Confirms that Section 16 
Mandated the Sale of All Residue Lands  

 
We agree with Plaintiffs (ECF No. 254 at 5, 16) that the statutory text of Section 

16 is clear and unambiguous and, therefore, legislative history and canons of statutory 

construction addressing ambiguities, as tools for resolving an dispute about statutory text, 
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should have no applicability here.  If the plain meaning of a statute is clear, resort to 

legislative history is improper.  BedRoc, Ltd. v. United States, 541 U.S. 176, 186-87 & 

n.8 (2004), cited in In re McGough, 737 F.3d 1268, 1273 (10th Cir. 2013).  Accord 

Milner v. Dep’t of Navy, 131 S. Ct. 1259, 1266 (2011) (ambiguous legislative history 

cannot be used “to muddy clear statutory language”).  Statutory ambiguity is determined 

by examining the statute’s language, the context in which that language is used, and the 

broader context of the statute as a whole.  Toomer, 443 F.3d at 1194.  Components of 

legislative history that may be taken into consideration in analyzing an ambiguous statute 

include “[t]he bill as introduced, changes made in its framework over the course of 

passage, reports of committees in either or both branches of Congress, and reports of 

conference committees.”  Nicholas v. Denver & R.G.W.R. Co., 195 F.2d 428, 431 (10th 

Cir. 1952).  “General debates in either or both branches of Congress are not appropriate 

sources of information from which to determine the intended meaning of the language of 

a statute.”  Id. (citations omitted).  And “[s]tatements in debate by others than those 

responsible for the preparation of the bill are entitled to little weight.”  United States v. 

Richards, 583 F.2d 491, 495 (10th Cir. 1978). 

Diametrically opposed interpretations of Section 16, when one is reasonable and 

the other is not, do not supply this Court with a justification to declare an ambiguity in 

what is otherwise clear statutory language.6  But even if the Court were to consider the 

                                              
6  Plaintiffs argue that, if all else fails, Section 16 should be declared ambiguous, and 
the alleged ambiguity resolved in Plaintiffs’ favor under the Indian canon of construction.  
ECF No. 254 at 17-18.  The canon does not apply because the statute is unambiguous. 
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legislative history of the 1906 Act, it will find nothing to contradict Section 16’s plain 

meaning: Congress intended Interior to sell all residual tribal lands, including lands 

principally valuable for timber purposes.  While the Indian assimilation policy is 

regrettable, has been abandoned, and does not reflect the United States’ current policy, 

legislative history clearly demonstrates that Section 16 was consistent with the 

assimilation policy of the early 20th century, as embodied by the Dawes Act, the Curtis 

Act, the 1902 Act, and the 1906 Act.   

Section 16 of the 1906 Act originated in the House of Representatives as a bill 

numbered “H.R. 5976,” introduced and referred to the House Committee on Indian 

Affairs on December 11, 1905.  40 Cong Rec. 308, Ex. 5.  Section 16 of that bill mirrored 

the first sentence of Section 16 as ultimately enacted; it directed Interior to sell the 

“residue” of all unallotted, unreserved Chickasaw and Choctaw land, with no exceptions 

or tract size limitations for any categories of lands.  On January 11, 1906, the original 

H.R. 5976 was reported out with amendments by the Committee of Indian Affairs to the 

entire House.  H.R. 5976, 59th Cong. (Jan. 11, 1906), Ex. 6.  One of the amendments in 

                                                                                                                                                  
See South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986) (“canon of 
construction regarding the resolution of ambiguities in favor of Indians, however, does 
not permit reliance on ambiguities that do not exist; nor does it permit disregard of the 
clearly expressed intent of Congress”) Oregon Dept. of Fish & Wildlife v. Klamath 
Indian Tribe, 473 U.S. 753, 774 (1985); Rice v. Rehner, 463 U.S. 713, 732 (1983); 
Andrus v. Glover Constr. Co., 446 U.S. 608, 618–619, (1980); DeCoteau v. Dist. County 
Court, 420 U.S. 425, 447 (1975).  But even if the court were to deem Section 16 of the 
1906 Act to be ambiguous, the legislative history should be examined to resolve any such 
ambiguity.  United States v. Thompson, 941 F.2d 1074, 1077 (10th Cir. 1991) (citing 
multiple cases for the proposition that legislative history “often will resolve uncertainties 
about the intent of Congress,” including when examining an “Indian statute.”).              
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the January 11, 1906 bill was the addition of a new sentence at the end of the original 

version of Section 16, which stated: 

Provided, That the Secretary of the Interior be permitted to sell to any 
association or person one hundred thousand acres of land not valuable for 
agricultural, mineral, or timber purposes, at not less than its appraised 
value, under such rules and regulations as he may prescribed, to be used for 
a game preserve only. 
   

Id. at 15-16 (emphasis added). Notably, the House Report explained that amended 

sections 14, 15, and 16 of the Act make “all necessary provision for the sale of all 

buildings and other property belonging to the various tribes, provide for the sale of all 

surplus lands, and for the final distribution of the funds of the tribes.” H.R. Rep. 59-183, 

Ex. 7 (emphasis added). 

 Furthermore, if the term “not valuable for agricultural, mineral, or timber 

purposes,” as used in the proposed game preserve amendment to Section 16, were meant 

to prohibit sales of timber lands, one might expect to find that among the statements 

about this amendment in the House debates.  Instead, we find only a discussion about 

“valueless” lands being eligible for the game preserve.  See 40 Cong. Rec. 1255-1259, 

Ex. 8.  The game preserve amendment was ultimately defeated in the House.  Id. at 1259.   

Plaintiffs inaccurately suggest that by specifying the size for the intended game 

preserve (which was never adopted) “Congress never intended the Secretary to have the 

authority to sell such vast tracts of even ‘valueless’ land, let alone valuable timber lands.” 

ECF 254 at 22.  Plaintiffs draw the wrong inference from the fate of the proposed game 

preserve amendment.  During debates on January 18, 1906, there was criticism about 

including a provision in Section 16 preauthorizing such a large tract for a game preserve.  
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In response, the bill’s sponsor, Rep. Curtis of Kansas, said about the proposed preserve: 

The law as it is authorizes the Secretary to dispose of all unallotted lands.  
There will be in the Choctaw and Chickasaw country one or two million 
acres not fit for agriculture, mining, or for any other purposes, because of 
the fact that it is mountainous.  The committee was advised that the 
Secretary did not care to sell a tract of 100,000 acres to any one person or 
company without direct authority of Congress, and your committee though 
that such land was worthless, practically, except for this purpose. 
 

Id. at 1244 (emphasis added).  Thus, the 100,000-acre game preserve proposal was never 

about Interior’s legal authority under Section 16 to sell a tract of that size.  Rather, it was 

born out of the preserve sponsor’s and Tribe’s fears that Interior might choose not to 

exercise that sales authority for the game preserve that the Choctaw Nation urged 

Congress to preauthorize.7 

Plaintiffs point out that Rep. Stephens expressed concern in the House debates that 

the bill required 6 million acres of land to be sold in unlimited quantities, and said he 

would offer an amendment to limit sales of all unreserved, unallotted lands to 160 acres 

to any one person or corporation.  ECF 254 at 21-22 (citing 40 Cong. Rec. 1245).  The 

ensuing debates reflect that Rep. Stephens did not follow through with any such sweeping 

proposal to amend Section 16, but instead proposed a more limited amendment, also 

sought by Rep. Lacey, which set a limit on only the sale of agricultural land to 160 acres, 

see Ex. 8. at 1245-47, 1259.  This amendment was ultimately approved by the House and 

                                              
7  The Choctaw Nation and the game preserve sponsor both lobbied the Committee 
to include that provision out of concern that the Secretary, in his discretion, might choose 
not to sell a tract that large to any one person.  Id. at 1244, 1255-56.  The Choctaw Nation 
letter and resolution urging Congress to sell 100,000 acres of valueless land for game 
preserve use may be found at 40 Cong. Rec. 1257.  Id. 
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subsequently enacted as the last sentence of Section 16.8 

 Rep. Stephens’ remarks are nonetheless supportive of Defendants’ interpretation 

of Section 16 because they put the House on notice that, in the bill under consideration, 

there were no exceptions from and no acreage restrictions on sales of unallotted lands, 

other than a 160 acre limitation on the sale of agricultural lands.  Thus, the House, with 

full knowledge of Mr. Stephens’ concerns, id. at 1245-47, approved Section 16 without 

any prohibition on the sale of unallotted lands principally valuable for timber, or any 

acreage limit on the sale of such lands.  

On January 22, 1906, the House-passed bill was referred to the Senate Committee 

on Indian Affairs.  40 Cong. Rec. 1340, 1349, Ex. 9.  That Committee, in turn, reported 

out H.R. 5976 with amendments, on February 23, 1906, Ex. 10 at 24-25, and brought it 

up for initial Senate consideration on February 26, 1906.  40 Cong. Rec. 2973, Ex. 11.   

The Senate amended Section 16 to incorporate a 640-acre tract size limitation on the sale 

to any one person of any land that was not principally valuable for agriculture, minerals, 

or timber purposes.  Ex. 10 at 24-25. 

Section 16, as reported out by the Senate Indian Affairs Committee, was identical 

in all respects to Section 16 as ultimately enacted.  There was no Senate Report 

                                              
8  Neither Rep. Stephens nor Rep. Lacey proposed an amendment banning the sale of 
timber lands, or proposing to impose a tract size limitation on the sale of timber lands to 
any person.  The only other amendments to Section 16 proposed by Rep. Stephens would 
have imposed a 160-acre limit on leases of mining activities on coal and asphalt lands, 
and would have imposed a ban on allotments within 30 feet of every section of land, to 
preserve allottees’ ingress and egress to such lands.  Id. at 1259.  Those proposed 
amendments were defeated in the House.  Id. at 1260.  
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accompanying or explaining the amendment.  Nor was there any debate or discussion 

about the adoption of the 640-acre limitation on sale to any one person concerning 

unallotted lands that were not valuable for mining, agricultural, or timber purposes.  The 

amendment was approved on the Senate floor without any comment.  40 Cong. Rec. 

3204, Ex. 3.9  Contrary to Plaintiffs’ arguments, there is not the slightest hint or 

suggestion anywhere in the legislative history that Congress intended to prohibit the sale 

of unallotted timber lands.  In fact, the legislative history confirms that Congress did not 

intend such a prohibition.  Instead, it shows that Congress intended only to impose a 

tract-size restriction on the sale to any one person of valueless lands, i.e., lands not 

principally valuable for mineral, agricultural, or timber purposes.     

3. Congress Confirmed Defendants’ Interpretation of Section 16 in 
a Subsequent Statute Enacted in 1911 

 
 If the plain meaning of Section 16, the history of congressional policy toward 

Indian Country in the early 20th century, and the legislative history were not enough to 

defeat Plaintiffs’ unsupported interpretation of Section 16, their position is further 

                                              
9  Plaintiffs assert that the “Senate debate also revealed a strong desire to prevent the 
Nations’ timber assets from being sold by the Secretary of the Interior, in part due to the 
recognition of the United States’ trust obligations to retain the lands for the benefit the 
Nations.”  ECF 254 at 23.  Nothing could be farther from reality.  The statements by 
Senators Bailey and Teller Plaintiffs rely on had nothing to do with Section 16 or lands 
principally valuable for timber.  Sen. Bailey’s statement at 40 Cong. Rec. 3121, Ex. 12, 
and Sen. Teller’s statement at 40 Cong. 3063, Ex. 13, expressed concern that when 
Plaintiffs’ tribal status ceased to exist, their tribal lands might become “public lands,” to 
which a preexisting railroad grant could attach.  Sen. Teller’s statement at 40 Cong. Rec. 
5055, Ex. 14, about “protecting these Indian lands longer,” did not address lands valuable 
for timber; rather, the Senator was advocating for an extension of the period of time for 
which a tribal member’s allotment would be ineligible for alienation.   
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undermined by a statute enacted in 1911.  36 Stat. 1289, 1309.  The 1911 Statute granted 

funding to Interior to carry out Section 16’s requirement that Interior sell unallotted tribal 

timber lands.  In the statute, Congress provided funding for the  

administration of affairs of the Five Civilized Tribes, Oklahoma, in the 
completion of the work heretofore required by law to be done by the 
Commissioner to the Five Civilized Tribes, including salaries of employees 
and expenses incident to the selling of the unallotted lands of the Five 
Civilized Tribes, and in the reappraisement and selling of the unallotted 
timber lands of the Choctaw Nation and the timber thereon; the amount 
appropriated to be reimbursable from the proceeds of the sales of said lands 
and timber, thirty thousand dollars. 
 

36 Stat. at 1309 (emphasis added).10  If Congress in Section 16 of the 1906 Act had 

intended to prohibit Interior from selling unallotted timber lands, it would not have 

provided the Interior Department funding specifically targeted at carrying out that sales 

obligation.11  Far from being prohibited, the 1911 statute makes it clear that such sales 

were “heretofore required by law.” 

4. The Contemporaneous Construction of Section 16 Also Supports 
the Government’s Interpretation of the 1906 Act 

 
Although it is not necessary for this Court to resort to consideration of anything 

other than the statutory text (given Section 16’s plain meaning), courts must attribute 

                                              
10  Plaintiffs assert that “if Congress wants to use an appropriation act as the vehicle 
for suspending, modifying, or repealing a provision of existing law, it must do so 
advisedly, speaking directly and explicitly to the issue.” ECF 254 at 27.  But the 1911 act 
did not “suspend, modify, or repeal” Section 16; rather, it was consistent with Section 
16’s requirement that Interior sell unallotted lands. 

11    Plaintiffs seek to avoid the devastating effect of this statute by seeking to limit its 
application to lands reserved by Section 7 of the 1906 Act.  ECF 254 at 27.  Section 7 
lands were “unallottable” reserved lands as referenced in the first sentence of Section 16, 
not “unallotted” residual lands to which the 1911 Statute applies.   
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substantial weight to a contemporaneous construction of the statute by government 

officials charged with its administration.  See United States v. Nat’l Assn. of Sec. 

Dealers, 422 U.S. 694, 719 (1975); see also Saxbe v. Bustos, 419 U.S. 65, 95 (1974); Inv. 

Co. Inst. v. Camp, 401 U.S. 617, 626—627, (1971); Udall v. Tallman, 380 U.S. 1, 16 

(1965).  The contemporaneous, administrative construction of Section 16 by Interior 

supports Defendants’ interpretation of the 1906 Act.    

Section 16’s first sentence required Interior to sell all unreserved, unallotted lands, 

with no exception for timber lands, pursuant to “rules and regulations to be prescribed by 

him.”  Consistent with that obligation, Interior published regulations pursuant to Section 

14 of the 1902 Act and Section 16 of the 1906 Act in August 1913, requiring the 

advertisement and sale by public auction of the Nations’ unreserved, unallotted timber 

lands, agricultural lands, and non-agricultural lands not valuable for either purpose.  This 

contemporaneous interpretation of Section 16 reflects the only permissible interpretation 

of Section 16—that it requires the sale of Plaintiffs’ unallotted lands.  Ex. 15.  Consistent 

with the last two sentences of Section 16, Interior’s regulations required the sale of “non-

agricultural lands” in tracts not exceeding 640 acres, and the sale of agricultural lands in 

tracts not exceeding 160 acres.  Id. at § 5.  In sum, Interior has, through regulations 

promulgated more than a century ago, consistently interpreted Section 16 as requiring 

sales of all of the Nations’ unallotted lands, and that reasonable, contemporaneous 

statutory construction is, therefore, entitled to substantial deference. 

As further proof that Section 16 unambiguously authorized and required Interior to 

sell the Nations’ unreserved, unallotted timber lands, the historical record establishes that 
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Plaintiffs, in the early 1900s, interpreted Section 16 in exactly the same manner as the 

Defendants do here.12  In 1907, the Secretary, acting administratively, temporarily 

withdrew from allotment a sizable area of the Nations’ lands to afford Congress time to 

                                              
12  Plaintiffs improperly rely upon very recent statements that do not even address the 
sale of Plaintiffs’ lands in an attempt to revise the contemporaneous interpretation of 
Section 16, which is the only interpretation entitled to substantial deference. 
  

Plaintiffs suggest that Secretarial Order No. 3335 amounts to a concession that the 
United States had a trust obligation to retain their surplus timber lands.  ECF 254 at 6, 10.  
Order 3335 contains no such concession.  Instead, it articulates aspirational objectives to 
enhance Interior’s relationship with Indian country from August 20, 2014 onward.  Order 
3335 ¶ 6, ECF 232-1.  Moreover, it unequivocally states that it does not create any legal 
rights as it “is not intended to, and does not, create any right to administrative or judicial 
review or any legal right or benefit, substantive or procedural, enforceable by a party 
against the United States, its agencies, or instrumentalities, its officers or employees, or 
any other person.”  Id. ¶ 6(f).  And it fully recognizes that “the applicable statutes and 
regulations [such as Section 16] establish the fiduciary relationship and define the 
contours of the United States' fiduciary responsibilities.”  Id. ¶ 3(a).  Order No. 3335 
provides no support for Plaintiffs’ incorrect interpretation of Section 16.  

   
In addition, Plaintiffs cite the deposition testimony of Kevin Gover, a former 

Interior Asst. Secretary, asserting that Mr. Gover testified that Plaintiffs’ leaders were 
somehow “false.”  ECF 254 at 30.  But Mr. Gover acknowledges that he had no personal 
knowledge regarding the actions of Plaintiffs’ leaders. Transcript of K. Gover Deposition 
at 154:13 to 158:12; 164:12 to 165:9, Ex 16.  His testimony is therefore inadmissible 
under FRE 403.  And, as a nonexpert Mr. Gover cannot offer his personal opinions.  See 
FRE 701.  But to the extent the Court considers Mr. Gover’s testimony, it should consider 
the only portion of his testimony addressing any issue raised by Plaintiffs’ instant motion: 

 
Interior was the primary executor of the policy. The policy itself was made 
by Congress and the President. I have also felt that in some respects, the 
Indian affairs agencies get a bum wrap because they actually did what they 
were told and—for the most part, they executed the policy that Congress 
had assigned to it, which was the end of the Indian tribes.   

Id. at 26:19 to 27:19.  In other words, Interior complied with Congressional directives in 
carrying out assimilation policies.  As explained supra, those assimilation policies were 
behind Section 16’s requirement that Interior sell all surplus tribal lands, with no 
exception for unallotted land principally valuable for timber purposes. 
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pass legislation establishing this area as a forest reserve.  See S. Rep. No. 59-5013, pt. 1, 

at 8 (1907), Ex. 17; Letter from Comm’r of Indian Affairs to Comm’r to Five Civilized 

Tribes (Dec. 3, 1906), Ex. 18.  Plaintiffs protested the withdrawal and urged the Secretary 

to return those lands to a status where they would be eligible for allotment and sale.  See 

ECF No. 155-1.  The Choctaw Council implored 

Congress not to authorize or permit said reservation to stand, but that the 
agreements heretofore made by and between the United States Government 
and the Choctaw tribes be respected in the allotment of lands and in the 
disposition of the residue lands. 
 

Id.  In addition, Choctaw Principal Chief Green McCurtain called in his annual message 

for the sale of all “surplus or unallotted lands,” including unallotted timber lands.  ECF 

No. 155-2 at G03DIS0030612 (October 5, 1908).   As the Chief went on to state: 

I do not favor the suggestion of Secretary Hitchcock of making a forest 
reserve out of a large portion of our unallotted lands.  In my judgment the 
sale of the lands as agreed would bring in more money, and occupancy and 
improvement by actual settlement would enhance the value of the homes of 
the surrounding allottees . . . . 
 

Id. at G03DIS0030613.  Indeed, Chief McCurtain argued that the agency reservation of 

unallotted lands would be “in positive violation of our agreement with the Government,” 

which called for the sale of those lands.”  Id.  The forest reserve proposal was never 

adopted, and the lands were sold.  If Plaintiffs had truly believed that Section 16 

prohibited the sale of those lands, they would not have called for their sale. 

C. This Court Has Not Definitively Ruled Upon the Scope of Section 16 

Relying on a footnote in this Court’s April 16, 2014 Order, Plaintiffs contend that 

this Court has already held that Section 16 prohibited the sale of the Nations’ lands 
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principally valuable for timber.  Plantiffs even suggest that “this is law of the case.”  ECF 

254 at 3.  Plaintiffs are wrong. 

The “law of the case” doctrine “does not apply unless there is a final judgment that 

decided the issue.” United States v. Bettenhausen, 499 F.2d 1223, 1230 (10th Cir. 1974).  

See also Fed. R. Civ. P. 54(b).  Here there has been no final judgment.  The parties did 

not fully brief arguments related to Section 16 in previous motions.  Nor did the Court 

grant summary judgment to any party.  ECF 176.  A statement in a footnote in the factual 

background section of the Court’s Order does not represent a legal conclusion.  And even 

if this Court reached a legal conclusion, it can revisit that conclusion, particularly when 

presented with a more fulsome record and fully developed presentation of the arguments.  

“When a lower court is convinced that an interlocutory ruling it has made is substantially 

erroneous, the only sensible thing to do is to set itself right to avoid subsequent reversal.”  

In re Unioil, Inc., 962 F.2d 988, 993 (10th Cir. 1992) (citation omitted); see also Been v. 

O.K. Indus., Inc., 495 F.3d 1217, 1225 (10th Cir. 2007) (“courts generally remain free to 

reconsider their earlier interlocutory orders”).  Thus, Plaintiffs’ efforts to avoid a full 

consideration of Section 16 by this Court should be rejected. 

V. CONCLUSION 
 

Accordingly, for the foregoing reasons, Plaintiffs’ motion for partial summary 

judgment should be denied, and the Court should enter a judgment declaring that the 

Defendants were not prohibited by Section 16 from selling the residue of the Nations’ 

unallotted lands that were principally valuable for timber purposes, and that the United 

States owed the Nations no trust obligation to retain and manage those lands. 
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