
 

UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA  

SOUTHERN DIVISION 

SPRINT COMMUNICATIONS 
COMPANY L.P., 

Plaintiff, 

v. 

NATIVE AMERICAN TELECOM, 
LLC; B.J. JONES in his official 
capacity as Special Judge of Tribal 
Court; and CROW CREEK SIOUX 
TRIBAL COURT, 

Defendants. 

Civil No. 10-4110-KES 

 

 

SPRINT COMMUNICATIONS 
COMPANY L.P.’S REPLY 

MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 

 

The Court should grant Sprint Communications Company L.P.’s 

Motion to Dismiss. Counts One and Two of Native American Telecom’s 

Amended Counterclaim (ECF No. 172) seek recovery amounts that are 

barred by the two-year statute of limitations in 47 U.S.C. § 415(a).  

Because NAT’s FCC Tariff No. 3 was not the subject of the earlier 

pleadings, and the bills do not arise out of the same transaction and 

occurrence, Sprint’s motion should be granted on this point. 

Dismissal is also warranted as to Count V, a claim for declaratory 

relief.  This Court can either exercise its discretion to decline to address 

that claim or reject it on the merits for relying on issues that are 

irrelevant to the issues in this case. 
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Concerning Count VI, NAT’s abuse of process claim, dismissal is 

also warranted at this stage even if NAT’s allegations of improper motive 

are assumed true.  Under South Dakota law, improper motive alone is 

not sufficient to sustain an abuse of process claim.  NAT simply has not 

alleged facts sufficient to support a finding Sprint misused process in 

this case, the PUC Proceeding or the FCC referral. 

FACTS 

NAT does not dispute the facts on which Sprint relies in support of 

Sprint’s statute of limitations argument.  NAT concedes that its Tariff 

No. 3 was filed after its Counterclaim, and does not dispute that Tariff 

No. 3 “CANCEL[LED] and REPLACE[D] FCC Tariff No. 2.”  ECF No. 180-

1, at 1 (emphasis in original). 

NAT suggests the record now before the Court is merely the 

Amended Counterclaim and the Final Decision and Order of the South 

Dakota Public Utilities Commission (PUC) on NAT’s application for 

certificate of authority, which NAT attached to the Amended 

Counterclaim.  But the record before the Court also includes the Court’s 

order on NAT’s motion for a preliminary injunction, its order of referral to 

the FCC and Sprint’s periodic status reports to the Court on the referral, 

to which NAT has never objected. 
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ARGUMENT 

I. ANY INVOICE ISSUED BEFORE AUGUST 11, 2012 BASED ON 
NAT’S FCC TARIFF NO. 3 IS BARRED BY THE TWO-YEAR 
STATUTE OF LIMITATIONS. 

NAT does not dispute that its claims for recovery of interstate 

charges are subject to the two-year statute of limitations in 47 U.S.C. § 

415. Nor does NAT dispute that its cause of action for each bill sent 

accrued when the invoice was due and payable. Instead, NAT argues that 

its claims for payment under its FCC Tariff No. 3 were part of the case 

before Tariff No. 3 even existed, and that bills issued under Tariff No. 3 

arise out of the same transaction and occurrence as do the bills issued 

years earlier under different tariffs.  These arguments should be rejected. 

A. Sprint’s statute of limitations defense can be decided 
under Rule 12. 

NAT argues that a statute of limitations defense that requires a 

factual inquiry is not amenable to resolution on a motion to dismiss.  

ECF No. 190, at 12.  Yet, as this Court knows, where the face of the 

complaint demonstrates the legitimacy of the defense, it should be 

addressed under Rule 12(b)(6).  Varner v. Peterson Farms, 371 F.3d 

1011, 1016 (8th Cir. 2004) (affirming dismissal on statute of limitations 

grounds); Berg v. Johnson & Johnson, No. 09–cv-4179–KES, 2010 WL 

3806141, at *1 (D.S.D. Sept. 21, 2010) (citing Varner for that 

proposition).  Tellingly, NAT fails to identify any factual inquiry needed to 
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determine whether Sprint’s statute of limitations defense is valid.  

Because there is none, the Court can and should proceed on this motion. 

B. NAT’s claims for payment of bills issued under Tariff 
No. 3 were not part of this case until NAT’s amendment. 

NAT begins with a convoluted argument that Sprint’s Complaint, 

filed in 2010, encompassed NAT’s Tariff No. 3, which was filed in 2011.  

ECF No. 190, at 5-6.  This is contrary to basic principles of civil 

procedure.1  Courts have jurisdiction only over disputes that are ripe.  

Sisseton-Wahpeton Sioux Tribe v. United States, 804 F. Supp. 1199, 1204 

(D.S.D. 1992).  Had either party pled a claim related to Tariff No. 3 before 

that tariff was filed, the Court would have lacked jurisdiction to proceed.  

Id.  Instead, the parties’ dispute under Tariff No. 3 was ripe only after 

that document was filed, calls were made, and a bill was issued. 

Nor can Sprint’s Count One be read to extend beyond FCC Tariff 

No. 1, which is the only tariff identified in the Complaint.  To the extent 

Sprint requested injunctive relief in that Count, that request was mooted 

when NAT cancelled and replaced that tariff.  In fact, NAT agrees, having 

pled in its Amended Counterclaim that Sprint’s allegations have “become 

1 NAT’s misunderstanding of basic principles of civil procedure is 
further evidenced by its argument that Sprint was compelled to amend 
its complaint to assert defenses to claims NAT had not yet pled.  ECF No. 
190, at 6. 
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moot.”  ECF No. 172, at 9, ¶ 35.  Sprint could have chosen to assert a 

new claim for injunctive relief when Tariff No. 3 was filed, but it did not. 

Practically, the Court has already decided that Tariff No. 3 was not 

previously a part of this case.  When the Court issued its referral order, it 

decided not to refer NAT’s Tariff No. 3, implicitly deciding that Tariff No. 3 

was not a part of the case.  ECF No. 141, at 25.2  NAT moved for 

clarification on other parts of that order, but did not challenge the order 

on that basis.  Now, having recognized that its new claim is partially 

barred, NAT is contradicting its own prior position and the Court’s prior 

ruling.  NAT’s argument is untenable and should be rejected. 

C. There is no relation back because bills issued under Tariff 
No. 3 arise out of a different transaction or occurrence. 

NAT’s claims under Tariff No. 3 arise out of different transactions 

and occurrences than do its claims under Tariff Nos. 1 and 2.  NAT does 

not dispute that the calls, bills, and governing documents are different.  

In fact, NAT goes out of its way to argue that its Tariff No. 3 represented 

a significant change from Tariff No. 2: 

In its [Tariff No. 3], NAT properly benchmarks its switched 
access rate to that of Qwest/CenturyLink’s access rate. In 
other words, a full six months before the FCC’s Order became 
effective, NAT’s current tariff complied with the FCC’s Order. 

2 NAT had previously advised the Court that Tariff No. 3 had been 
filed.  ECF No. 131, at 5. 
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ECF No. 131, at 5.  If NAT claims, as it does, that these changes matter, 

it must also accept that a bill under that tariff is a different transaction 

than a bill under a previous tariff. 

NAT cites several cases demonstrating that Rule 15(c) means what 

it says:  if a party states a new cause of action as to a transaction or 

occurrence originally pled, the amendment will relate back.  However, 

none of these cases support the proposition that a billing dispute in 2010 

under a 2009 tariff and a billing dispute in 2011 under a 2011 tariff 

arise out of the same transaction.  Much to the contrary.  For example, 

Senger v. Soo Line R.R. Co.,3 allowed relation back where an amendment 

corrected the date and the precise cause of an injury.  493 F. Supp. 143, 

144 (D. Minn. 1980).  There was no new injury alleged, and thus no new 

cause of action.  The amendment related back, just as Rule 15(c) 

provides.  Id. at 146. 

Where there are multiple transactions, Rule 15(c) prohibits relation 

back.  For example, amendments alleging “the breach of an independent 

contract” will not relate back under Rule 15(c).  6A C. Wright, A. Miller & 

M. Kane, FEDERAL PRACTICE AND PROCEDURE, § 1497 (2013).  In a case 

comparable to that here, the Eighth Circuit rejected a relation back 

argument, in part, by noting that the earlier complaint “stated a set of 

3 Cited by NAT at ECF No. 190, at 13. 
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facts involving a different breach, of a different contract, and occurring in 

a different year,” and that an adverse judgment on the first would not 

have constituted a bar to recovery on the later action.  Morgan 

Distributing Co., Inc. v. Unidynamic Corp., 868 F.2d 992, 994 (8th Cir. 

1989); see also In re Rationis Enterprises, Inc. of Panama, 45 F. Supp. 2d 

365, 366-67 (S.D.N.Y. 1999) (each bill of lading is a separate transaction, 

so amendment to add claim under fourth bill of lading would not relate 

back, even arising out of same shipwreck as other three bills of lading). 

Because NAT’s new claims do not relate back, the Court should 

dismiss NAT’s claims under Tariff No. 3 as to bills that were issued 

before August 11, 2012. 

II. THE COURT SHOULD DECLINE TO CONSIDER COUNT FIVE. 

Sprint has suggested that the Court exercise its broad discretion 

under the Declaratory Judgment Act to decline to address NAT’s 

Count V, which seeks declaratory relief that NAT has a claim for 

collateral estoppel.  NAT argues in response that under that statute, a 

court should decline to exercise its jurisdiction only for good cause.  The 

authority on which NAT relies for that assertion itself relied on authority 

that preceded Wilton v. Seven Falls Co., 515 U.S. 277 (1995), in which 

the Court rejected the narrow view that under the Declaratory Judgment 

Act, district courts should only refuse to exercise their jurisdiction in 
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exceptional circumstances.  The Court in Wilton did not so confine a 

district court’s discretion under the Declaratory Judgment Act.  See id. at 

288 (“In the declaratory judgment context, the normal principle that 

federal courts should adjudicate claims within their jurisdiction yields to 

considerations of practicability and sound judicial administration.”). 

NAT also argues that the Court should defer ruling on Sprint’s 

suggestion until the record is further developed.  As explained in part III 

below, the record is adequate to dismiss Count V on the merits.  Hence it 

would be appropriate for this Court to dismiss Count V in the exercise of 

the discretion that Wilton affords.  See id. at 288. 

III. NAT’S COLLATERAL ESTOPPEL “CLAIM” IS LEGALLY 
UNFOUNDED AND INAPPLICABLE TO THE ISSUES THAT 
REMAIN IN THIS CASE. 

NAT argues that its Count V for collateral estoppel survives a Rule 

12(b)(6) motion to dismiss because NAT has adequately pled the elements 

of collateral estoppel, i.e., a claim for issue preclusion.  As a threshold 

matter, NAT does not address the authority Sprint cited that there is no 

cause of action in federal law for collateral estoppel.  See Gorfinkel v. Ralf 

Vayntrub, Invar Consulting Ltd., No. 13-cv-3093, 2014 WL 4175914, at *1 

(E.D.N.Y. Aug. 20, 2014) (“collateral estoppel not being a federal cause of 

action.”).  NAT’s Count V impermissibly tries to elevate potential bases 
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for witness impeachment into some free-floating legal claim against 

Sprint. 

“The doctrine of collateral estoppel, or issue preclusion, provides 

that when an issue of ultimate fact has been determined by a valid and 

final judgment, that issue cannot again be litigated between the same 

parties in another lawsuit.”  United States v. Brekke, 97 F.3d 1043, 1049 

(8th Cir. 1996) (citing Ashe v. Swenson, 397 U.S. 436, 443 (1970)).  Issue 

preclusion has been extended to instances where mutuality of parties did 

not exist.  See Parklane Hoisery Co. v. Shore, 439 U.S. 322 (1979).  NAT 

ignores what Brekke addresses and argues simply that it meets all bases 

for applying issue preclusion against Sprint.  But even that argument 

misses the point.  Brekke demonstrates that issue preclusion applies 

only to ultimate facts.  The ultimate facts decided in the two proceedings 

on which NAT relies involve no ultimate issues of fact relevant here. 

An ultimate issue is an issue of fact the trier of fact must decide as 

an essential element of a claim.  Federal Rule of Evidence 704 permits 

testimony about the ultimate issue without specifically defining the term.  

In Brekke the defendants unsuccessfully argued the government could 

not prosecute them for SBA loan fraud after the SBA settled its civil 

suit – the ultimate issue being whether the defendants had made false 

and fraudulent representations to the SBA.  See 97 F.3d at 1045-46.  
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The settlement meant there never was a finding on that issue.  Id. at 

1049.  In Meredith v. Beech Aircraft Corp., 18 F.3d 890 (10th Cir. 1994), 

the ultimate issue was whether the employer had discriminated in 

promoting a male employee over a female.  Having lost a case brought by 

one female employee, the employer could not relitigate the issue of 

whether the discriminatory promotion occurred when a second female 

employee later sued over being passed over for the same promotion.  Id. 

at 894-95.  Similarly, testimony about whether a product was 

unreasonably dangerous goes to an ultimate issue.  Sappington v. 

Skyjack, Inc., 512 F.3d 440, 446 (8th Cir. 2008). 

NAT bases its assertion of issue preclusion in part on the decision 

of the PUC on NAT’s application for a certificate of authority.  See PUC 

Final Decision and Order dated June 12, 2014 in TC11-087 (ECF No. 

172-1).  In that decision, the PUC “ordered that NAT is granted a 

certificate of authority to provide local and interexchange 

telecommunications services with Fort Thompson exchange[.]”  Id. at 18. 

In its Amended Counterclaim, NAT asserts Sprint is precluded by 

the PUC’s decision from asserting that NAT was a “sham” entity, that it 

was engaged “in a ‘traffic pumping scheme’” and that it was “engaged in 

artificial mileage inflation.”  ECF No. 172, ¶ 83.  NAT asserts that a 

motion to dismiss is inappropriate because the factual record before the 
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PUC is needed.  But the record now before the Court is adequate to 

determine whether issue preclusion applies as NAT alleges. 

To receive a certificate of authority from the PUC, NAT had to 

demonstrate that it had adequate financial, managerial and technical 

abilities to provide telecommunications services.  See Final Decision and 

Order (ECF No. 172-1) at 18, ¶ 11.  That showing would be an ultimate 

issue in the PUC Proceeding, and to the extent Sprint argued that NAT 

was a “sham entity” because it lacked the necessary financial, 

managerial or technical ability to provide telecommunications services, 

that ultimate issue was decided in NAT’s favor.  But that issue is absent 

from this case, which is about NAT’s right to collect terminating access 

charges from Sprint under NAT’s various tariffs.  Moreover, nothing the 

PUC decided is relevant to how the nature of Free Conferencing 

Corporation’s relationship to NAT bears on the question of Sprint’s 

obligation to pay NAT for Free Conferencing’s interstate traffic. 

The other two “issues” from the PUC Proceeding on which NAT 

asserts preclusion are Sprint’s assertion of traffic pumping and mileage 

inflation.  It is arguable that neither of these factual issues rise to the 

level of an ultimate issue necessary to receive a certificate of authority.  

But assuming arguendo they are, the PUC either agreed with Sprint or 

never addressed the issue.  The PUC specifically found that NAT was 
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engaged in “access stimulation” (a/k/a traffic pumping).  See Final 

Decision and Order (ECF No. 172-1) at 14, ¶ 51 (“NAT is engaged in 

access stimulation.”).  Because the FCC had addressed access 

stimulation in its CAF Order and Sprint did not dispute NAT’s rate levels, 

the PUC found that NAT’s traffic pumping did not preclude it from 

receiving a certificate of authority.  See id. at 14, ¶¶ 52-53.  As to the 

issue of mileage inflation, the PUC simply never addressed that issue.   

The second proceeding on which NAT relies is the Central 

Telephone decision.  There, the court had to decide whether Sprint and 

an affiliate had breached 19 interconnection agreements with local 

exchange carriers.  See Central Tele. Co. of Va. v. Sprint Comm’cns Co. of 

Va., 759 F. Supp. 2d 789, 791 (E.D. Va. 2011).  The ultimate issues the 

court decided at the bench trial were:  (1) was there a legally enforceable 

contract; (2) was there a breach of an obligation of that contract; and 

(3) what damages resulted.  See id. at 797-98.  The case centered on 

whether Sprint had to pay terminating access charges under those 

various interexchange agreements for VoIP-originated calls.  See id. at 

798-99.  The district court held Sprint in breach of those contracts.  Id. 

at 809.  NAT does not point to anything about that holding, or the 

ultimate issues the court found to reach that holding to show how 

Central Telephone is relevant to the issues of Sprint’s liability to NAT 

6713064v4 
 

12 

Case 4:10-cv-04110-KES   Document 196   Filed 11/14/14   Page 12 of 21 PageID #: 4388



 

under its unique tariffs.  Central Telephone was contract case about 

VoIP, not a tariff case about traffic pumping. 

In support of Count V, NAT singles out some facts about Central 

Telephone that somehow warrant ultimate issue preclusion.  For 

instance, NAT asserts Sprint has the same counsel here as in Central 

Telephone.  Amended Counterclaim (ECF No. 172), ¶ 31.  The relevance 

of that fact, not an ultimate fact, is nonexistent.  NAT also asserts 

CenturyLink made similar allegations against Sprint in Missouri.  Id., 

¶ 32.  NAT offers no citation, no assertion of a final decision adverse to 

Sprint, nor any showing of relevance to the issues in this case. 

The essence of NAT’s use of Central Telephone is the assertion that 

Sprint refused to pay NAT, allegedly like the carriers in Central 

Telephone,  because Sprint wanted to save on costs.  Amended 

Counterclaim (ECF No. 172), ¶ 33.  NAT claims that Sprint’s explanation 

of why it refused to pay NAT was only a pretext.  Id.  But motive in a 

breach of contract case is irrelevant to whether a breach occurred.  So, 

too, is motive irrelevant to whether Sprint is legally obligated to pay NAT 

under any of its tariffs.  Nothing NAT has argued can contradict those 

conclusions.  Count V should be dismissed as a matter of law. 
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IV. THE COURT CAN RULE AS A MATTER OF LAW THAT NAT’S 
ABUSE OF PROCESS IS IMPLAUSIBLE. 

NAT’s response to Sprint’s motion to dismiss NAT’s abuse of 

process claim (Count VI) boils down to an assertion that it has properly 

pled the elements of an abuse of process claim under South Dakota law 

and having done so, that claim cannot be dismissed under Rule 12(b)(6).  

NAT’s argument ignores how the South Dakota Supreme Court has 

applied the crucial limitations on this cause of action:  that the process 

be misused primarily for an improper purpose; what constitutes an 

improper purpose; and what constitutes misuse of process.  In 

particular, NAT ignores comment b to § 682 of the Restatement (Second) 

of Torts (1977) and especially the commentary to § 682 that the South 

Dakota Supreme Court quoted in Miessner v. All Dakota Ins. Assoc. Inc., 

515 N.W.2d 198, 204 (S.D. 1994): 

Some act or threat directed to an immediate objective not 
legitimate in the use of process is required, and the defendant 
is not liable if he has done no more than carry the process to 
its authorized conclusion, even with bad intentions. 

NAT’s argument also ignores how Twombly affects the viability of its 

abuse of process claim. 

Contrary to what NAT asserts, in the appropriate context, an abuse 

of process claim is properly dismissed under Rule 12(b)(6) or its state law 

equivalent.  See, e.g., Walker v. Van Laningham, 148 P.3d 391, 395 (Colo. 
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Ct. App. 2006) (filing complaint with county animal control over barking 

and cruelty not an abuse of process); Bennett v. Jones, Waldo, Holbrook 

& McDonough, 2003 UT 9, ¶¶ 53-54, 70 P.3d 17, 29 (no abuse of process 

when obtaining bar order to protect class settlement); Fox v. Barrett, 90 

N.C. App. 135, 137-38, 367 S.E.2d 412, 414 (1988) (fact defendant’s 

complaint against plaintiff was “ ‘fatally defective’ ” did not result in 

abuse of process). 

South Dakota state courts have also been quite willing to dismiss 

an abuse of process claim on a dispositive motion.  In Miessner the 

South Dakota Supreme Court affirmed the circuit court’s grant of 

summary judgment dismissing plaintiff’s abuse of process claim.  

Plaintiff’s evidence was a claim that defendants used the threat of 

criminal prosecution to force plaintiff to relinquish his rights in a jointly 

owned business.  515 N.W.2d at 204-05.  When that failed, one 

defendant went to law enforcement.  Plaintiff was prosecuted for 

embezzlement and larceny, but was acquitted.  Id. at 199.  Nevertheless 

defendants’ threat did not support an abuse of process claim, because 

“the process was used for the purpose for which is was intended.”  Id. at 

205. 

The South Dakota Supreme Court reached a similar conclusion in 

Specialty Mills, Inc. v. Citizen State Bank, 1997 S.D. 7, 558 N.W.2d 617, 
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where the supreme court again affirmed a circuit court grant of summary 

judgment dismissing an abuse of process claim.  Specialty Mills involved 

a dispute between a bank as a secured lender and the owner of some 

equipment the borrower used at its business.  The equipment owner 

argued the bank misused bankruptcy process to secure an interest in 

the equipment and to place economic pressure on the equipment owner.  

Id. at ¶¶ 21- 22, 558 N.W.2d at 624.  Neither motive amounted to abuse 

of process.  The court held the bank had a right to protect any interest it 

had and there was no improper use of process in doing so.  Id. ¶ 23, 558 

N.W.2d at 624. 

In contrast to Miessner and Specialty Mills, the South Dakota 

Supreme Court found a triable issue of fact whether an insurance carrier 

abused process by securing a suspension of plaintiff’s driver’s license 

after plaintiff failed to pay a judgment the carrier had obtained.  Brishky 

v. State, 479 N.W.2d 489, 495 (S.D. 1991).  Summary judgment was 

improper because the insurance carrier invoked the Financial 

Responsibility Act to secure suspension of plaintiff’s driver’s license, even 

obtaining an ex parte order from a circuit judge to accomplish the 

suspension.  See id. at 491, 496 (concurring opinion).4 

4 Brishky also involved a claim against the State of South Dakota, 
which was deemed untimely for failing to provide the notice required by 
SDCL 3-21-2.  Notice was five days late.  However, in Myears v. Charles 
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In Count VI NAT identifies three matters where Sprint is alleged to 

have abused process: this case, the “PUC Proceeding” and the FCC 

referral in this case.  Amended Counterclaim (ECF No. 172), ¶ 87.  NAT 

specifically defines the PUC Proceeding to be only its application for a 

certification of authority from the South Dakota Public Utilities 

Commission, TC11-087.  Id., ¶ 39. 

NAT’s allegations in its Amended Counterclaim fail to meet the 

definition of abuse of process as applied by the South Dakota Supreme 

Court.  Sprint brought this case to secure a federal forum in which to 

contest the validity of NAT’s business model with Free Conferencing, 

whether NAT’s terminating access services could be assessed pursuant to 

tariff, as opposed to contract, and whether terminating access charges 

for Free Conferencing traffic could be assessed under NAT’s tariffs.  

NAT’s specific allegation about how Sprint has “misused” this case is its 

refusal to amend the complaint.  Amended Counterclaim (ECF No. 172), 

¶ 36.  But what remains of the case – whether Sprint owes NAT anything 

under any of NAT’s three interstate tariffs – is still to be litigated. 

NAT now argues Sprint has proffered pretext and “lies” to forestall 

paying NAT and force it out of business.  But NAT has not alleged Sprint 

Mix County, 1997 SD 89, 566 N.W.2d 470, the supreme court relaxed the 
strict compliance with SDCL 3-21-2, holding that substantial compliance 
was adequate.  Id. at ¶ 13, 566 N.W.2d at 474. 
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has used this case or any other process to put NAT out of business.  NAT 

alleges as well that Sprint is using this case to cut corporate costs and to 

avoid paying NAT for terminating access.  Id. ¶¶ 36, 60.  Even assuming 

that to be the case, this Court has recently held that a motivation to 

maximize profits is not improper.  See Qwest Comm’cns Corp. v. Free 

Conferencing Corp., Civ. No. 07-4147, Slip Op. at 26 (Nov. 6, 2014).  And 

whether Sprint is obligated to pay NAT is the very object of Sprint’s 

complaint in this case. 

As Miessner and Specialty Mills show, it is not enough to merely 

allege an improper purpose:  NAT must be able to show actual misuse of 

process in this case.  NAT also suggests subsequent developments make 

this Court’s denial of NAT’s preliminary injunction motion irrelevant, but 

none of those events (CAF Order, the PUC Final Decision and Order or 

Central Telephone) undercut the Court’s reasoning in denying NAT 

injunctive relief.  Allegations of pretext, or of discredited testimony in an 

unrelated case in Virginia, have nothing to do with this case. 

NAT has not alleged any abuse of process in this case, nor given 

Twombly, is it plausible for NAT to unearth such facts.  What has 

happened in this case has been open and transparent.  There are no 

allegations that would support a finding Sprint has used this Court’s 
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process to achieve anything but its authorized conclusion.  See Miessner, 

515 N.W.2d at 204. 

The same conclusion attains for the PUC Proceeding.  Sprint 

intervened in that proceeding, as did AT&T and CenturyLink.  See Final 

Decision and Order (ECF No. 172-1), p. 5, ¶ 2.  The PUC granted the 

interexchange carrier’s motions to intervene, see Order Granting 

Intervention in TC11-087, which requires a finding by the PUC that these 

entities had a valid interest in the outcome of the PUC Proceeding.  See 

ARSD 20:10:01:15:02.  NAT alleges and argues now that Sprint made 

allegations about NAT that the PUC rejected.  The PUC found it had 

jurisdiction to issue NAT a certificate of authority and that NAT was 

engaged in access stimulation.  Final Decision and Order (ECF No. 

172-1), at 14, ¶ 51, 16 ¶ 4.  In the unique posture of NAT’s application, 

the PUC determined NAT could nevertheless obtain a certificate of 

authority.  Id. at 14, ¶ 53.  NAT cites no authority to support a 

contention that making unsuccessful arguments amounts to abuse of 

process.  If that were the case, any moving party losing a motion under 

Rule 12(b)(6) or Rule 56 would be exposed to an abuse of process claim.  

See Fox, supra at p. 14. 

The FCC referral also cannot sustain NAT’s abuse of process claim.  

This Court agreed to the referral, and Sprint reported regularly on the 

6713064v4 
 

19 

Case 4:10-cv-04110-KES   Document 196   Filed 11/14/14   Page 19 of 21 PageID #: 4395



 

status of the referral.  The referral languished because NAT refused to 

cooperate with preparing a stipulation of facts.  Other than the generic 

allegation that the FCC referral amounted to abuse of process, NAT has 

made no specific allegation how the FCC referral was misused.  

Unsurprisingly, NAT does not even mention the FCC referral in  

attempting to defend the validity of its abuse of process claim.  Indeed, 

something this Court approved and directly supervised could hardly 

sustain an abuse of process claim. 

In the end, Count VI should be dismissed because nothing NAT has 

alleged or could be expected to show contradicts that Sprint has done 

anything but use this case, the PUC Proceeding or the FCC referral for 

the immediate purpose for which they were intended.  See Layton v. 

Chase, 92 S.D. 270, 275, 144 N.W.2d 561, 563 (1966). 

CONCLUSION 

Counts One and Two.  NAT chose not to file suit to enforce its FCC 

Tariff No. 3 until September 2014.  That choice has consequences.  The 

Court should dismiss NAT’s Counts One and Two to the extent they seek 

to recover amounts billed under NAT’s FCC Tariff No. 3 before August 11, 

2012, as those claims accrued prior to September 10, 2012. 

Count Five.  There is no reason for the Court to adjudicate Count 

Five, and it should decline to do so.  And, on the merits, Count Five 
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seeks a declaration of collateral estoppel regarding ultimate issues of fact 

not relevant here, not necessary for the adjudication or actually not 

decided against Sprint. 

Count Six.  NAT’s abuse of process claim should be disposed of 

now by dismissing that count because it has pled insufficient facts to 

show misuse of process and cannot plausibly be expected to ever do so. 

Dated:  November 14, 2014. BRIGGS AND MORGAN, P.A. 
 
 
By s/Philip R. Schenkenberg  
    Scott G. Knudson 
    Philip R. Schenkenberg 
2200 IDS Center 
80 South Eighth Street 
Minneapolis, MN  55402-2157 
Telephone: (612) 977-8400 
 
Tom D. Tobin 
P.O. Box 730 
422 Main Street 
Winner, SD  57580 
Telephone: (605) 842-2500 
 
Attorneys for Sprint 
Communications Company L.P. 
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