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SPRINT COMMUNICATIONS 
COMPANY L.P.’S MEMORANDUM 

IN SUPPORT OF 
MOTION TO DISMISS 

 

Sprint Communications Company L.P. moves to dismiss Counts 

One and Two of Native American Telecom’s Amended Counterclaim (ECF 

No. 172) under Fed. R. Civ. P. 12(b)(6) to the extent that those counts 

seek recovery of bills that were billed before August 11, 2012, and came 

due on or before September 10, 2012.  Recovery on such bills is barred 

by the two year statute of limitations in 47 U.S.C. § 415(a). 

Sprint also moves to dismiss NAT’s Counts Five and Six.  NAT’s 

Count Five seeks a declaration of offensive collateral based on findings 

elsewhere that either were not actually made, or were unnecessary to the 

ultimate issue.  The Court should either exercise its discretion to decline 

such a request for declaratory relief, or find that NAT fails to state a 
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claim for relief.  And Count Six, alleging abuse of process, also fails as a 

matter of law.  Sprint’s purposes have been, and continue to be, to fend 

off baseless claims.  This Court’s findings, and the South Dakota 

Commission’s findings, prove that Sprint’s actions have been justified, 

and NAT’s Count Six is just the kind of the speculative claim that cannot 

plausibly be proven under South Dakota common law. 

FACTS 

1. NAT’s Counterclaim was filed on March 8, 2011 and its 

Counts One and Two sought to enforce NAT’s Interstate tariff that had 

been filed with the Federal Communications Commission (“FCC”).  ECF 

No. 99, ¶¶ 32-34, 36-38. 

2. At that time, NAT had operated under two FCC tariffs.  NAT’s 

FCC Tariff No. 1 became effective on September 15, 2009.  Memorandum 

Opinion and Order (ECF No. 141) at 2.  On November 30, 2010, NAT’s 

FCC Tariff No. 2 canceled and replaced NAT’s FCC Tariff No. 1.  Id. at 

2-3.  NAT revised its FCC Tariff No. 2 on June 26, 2011.  Id. at 3. 

3. The Court’s referral order, issued February 22, 2012, referred 

issues raised under NAT’s FCC Tariffs No. 1 and No. 2, not Tariff No. 3, 

which was not then before the Court.  The Court identified the issues as: 

Whether, under the facts of the present dispute between NAT 
and Sprint, NAT is entitled to collect interstate switched 
access charges it has billed to Sprint using VoIP technology 
pursuant to NAT’s interstate access tariff number one, 
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interstate access tariff number two, or revised interstate 
tariff number two for calls to numbers assigned to free 
calling providers. 

Memorandum Opinion and Order (ECF No. 141) at 21-22. 

4. NAT’s FCC Tariff No. 3 was effective August 23, 2011, and 

cancelled and replaced its Tariff No. 2.  Affidavit of Philip R. 

Schenkenberg dated October 1, 2014 at ¶ 2 and Ex. A.1 

5. NAT’s FCC Tariff No. 3 provides that billed amounts are due 

30 days after a bill is issued:  “Amounts not paid within 30 days after the 

mailing date of invoice will be considered past due.”  Schenkenberg Aff. 

Ex. A, § 2.10.3.G. 

6. Sprint has made no payments to NAT on invoices issued 

under NAT’s FCC Tariff No. 3.  ECF No. 172, ¶ 58. 

7. NAT filed its Amended Counterclaim on September 10, 2014.  

ECF No. 172. 

8. In Count Five of NAT’s Amended Counterclaim, NAT requests 

a declaratory judgment that none of Sprint’s defenses to payment of 

NAT’s invoices have any merit because the South Dakota Public Utilities 

Commission (“PUC”) and the United States District Court for the Eastern 

1 The Schenkenberg Affidavit is incorporated here with Sprint’s 
Motion to Dismiss to refer the Court to NAT’s FCC Tariff No. 3, which is 
on file with the FCC and is thus a matter of public record.  Tariff No. 3 is 
also a document necessarily embraced by NAT’s Amended Counterclaim. 
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District of Virginia have made factual findings adverse to Sprint.  ECF 

No. 172, ¶¶ 82-83. 

9. In Count Six of NAT’s Amended Complaint, NAT asserts an 

abuse of process claim premised on the allegation that Sprint brought 

this action, sought referral of several issues in this action to the FCC and 

intervened in the PUC Proceeding “primarily to accomplish a purpose for 

which they were not designed.”  ECF No. 172, ¶ 87. 

STANDARD ON A MOTION TO DISMISS 

“When considering a Rule 12(b)(6) motion to dismiss for failure to 

state a claim upon which relief can be granted, the district court must 

accept the allegations of the complaint as true and must construe them 

liberally in plaintiffs’ favor.”  N. Valley Commc’ns, LLC v. Qwest Commc’ns 

Corp., 711 F. Supp. 2d 1018, 1025 (D.S.D. 2010).  In doing so, however, 

a court need not accept as true wholly conclusory allegations, Hanten v. 

Sch. Dist. of Riverview Gardens, 183 F.3d 799, 805 (8th Cir. 1999), or 

legal conclusions drawn by the pleader from the facts alleged.  Westcott 

v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).  A court may 

consider the complaint, matters of public record, orders, materials 

embraced by the complaint, and exhibits attached to the complaint in 

deciding a motion to dismiss under Rule 12(b)(6).  Porous Media Corp. v. 

Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 1999). 
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To survive a motion to dismiss under Rule 12(b)(6), a complaint 

must contain “enough facts to state a claim to relief that is plausible on 

its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  Although 

a complaint need not contain “detailed factual allegations,” it must 

contain facts with enough specificity “to raise a right to relief above the 

speculative level.”  Id. at 555.  In sum, this standard “calls for enough 

fact[s] to raise a reasonable expectation that discovery will reveal 

evidence of [the claim].”  Twombly, 550 U.S. at 556. 

For the reasons set forth below, NAT fails to state a claim for 

recovery of charges that came due more than two years before 

September 10, 2104, the date on which NAT’s Amended Counterclaim 

was filed.  As to Count Five, the factual issues NAT wants applied here 

are legally irrelevant or in fact never decided adverse to Sprint.  NAT also 

cannot plausibly expect to establish facts to support its abuse of process 

claim, and thus Count Six should also be dismissed. 

ARGUMENT 

I. ANY INVOICE ISSUED BEFORE AUGUST 11, 2012 BASED ON 
NAT’S FCC TARIFF NO. 3 IS BARRED BY THE STATUTE OF 
LIMITATIONS. 

Congress established a two-year statute of limitations for the 

recovery of charges by interstate carriers: 
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All actions at law by carrier for recovery of their lawful 
charges, or any party thereof, shall be begun within two years 
from the time the case of action accrues, and not after. 

47 U.S.C. § 415(a).  Here, because NAT’s tariff provides that any amounts 

not paid within 30 days of the bill are considered past due, NAT’s cause 

of action accrued, as to each separate bill, 30 days after issuance.  MCI 

Telecoms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1098, 111 (6th Cir. 

1995) (two year clock under Section 415(a) begins ticking when an 

invoice goes unpaid).  Thus, bills issued before August 11, 2012, which 

came due before September 10, 2012, are outside of the two-year statute 

of limitations. 

NAT cannot overcome Sprint’s statute of limitations defense by 

arguing that its claims under FCC Tariff No. 3 relate back to the date of 

its earlier counterclaim.  NAT’s claim for recovery of amounts billed 

under its Tariff No. 3 could relate back only if that claim “arose out of the 

conduct, transaction, or occurrence set out ... in the original pleading.”  

Fed. R. Civ. P. 15(c)(1)(A)-(C).  To arise out of the same conduct, 

transaction, or occurrence, claims must share “a common ‘core of 

operative facts’ uniting the original and newly asserted claims.”  Mayle v. 

Felix, 545 U.S. 644, 659 (2005) (citing Clipper Exxpress v. Rocky 

Mountain Motor Tariff Bureau, 690 F.2d 1240, 1259 n.29 (9th Cir. 1982)).  

“‘[I]f plaintiff attempts to allege an entirely different transaction by 
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amendment, Rule 15(c)(1)(B) will not authorize relation back.’” Mack v. 

Marquand, No. CIV. 09–5079–JLV, 2011 WL 4529343, at *5 (D.S.D. 

Sept. 28, 2011) (quoting 6A C. Wright, A. Miller & M. Kane, FEDERAL 

PRACTICE AND PROCEDURE, § 1497 (2010)). 

Here, NAT’s claims under its FCC Tariff No. 3 arise under a 

different contract (i.e., tariff).  Its Tariff No. 3 was a brand new filing that, 

in its words, canceled and replaced Tariff No. 2.  Schenkenberg Aff. Ex. A 

at 1.  Its claims for violation of Tariff No. 3 cover different time periods 

than were raised in its original Counterclaim and relate to different 

invoices and different calls.  NAT alleges a new duty, a new breach and a 

new demand for new damages.  As a result, its claims do not arise out of 

the same transaction or occurrence and cannot relate back for statute of 

limitations purposes. 

This Court has presided over cases in which carriers like NAT have, 

properly, filed new lawsuits to enforce new tariffs.  For example, Northern 

Valley sued Sprint in 2008 seeking to recover amounts it claimed were 

due under tariffs then in effect.  Case 1:08-cv-01003-KES, ECF No. 1.  In 

2011, Northern Valley then filed a new lawsuit seeking to enforce 

“Northern Valley’s F.C.C. Tariff No. 3, which became effective … July 23, 

2010.”  Case 4:11-cv-04053-KES, ECF No. 1, ¶ 1.  This was appropriate.  

No one would have thought to suggest that the claims arising under the 

7 

Case 4:10-cv-04110-KES   Document 182   Filed 10/01/14   Page 7 of 22 PageID #: 4005



new tariff, which was not embraced by the earlier pleading, were part of 

the transaction previously pled and thus encompassed in the prior suit.  

The same is true here.  To enforce its new tariff, NAT needed to assert 

new claims.  Having failed to do so for over three years, its claim is 

partially barred.  It may proceed only as to bills issued after August 11, 

2012. 

II. THE COURT SHOULD DECLINE TO CONSIDER COUNT FIVE. 

NAT’s Count Five seeks a declaration that Sprint is collaterally 

stopped from taking certain positions, and from asserting certain facts.  

This Court has no obligation to decide a request for declaratory ruling, 

and should decline to do so here. 

“The Declaratory Judgment Act was an authorization, not a 

command.  It gave the federal courts competence to make a declaration 

of rights; it did not impose a duty to do so.”  Public Affairs Assoc., Inc. v. 

Rickover, 369 U.S. 111, 112 (1962).  As stated by the Eighth Circuit: 

The district court was not required to exercise jurisdiction 
over the present action if, under the particular circumstances 
presented to the court, it determined that the action ought 
not to proceed at this time….  Rather, the federal courts’ 
power to exercise jurisdiction over declaratory judgment 
actions is discretionary. 

Aetna Cas. and Sur. v. Jefferson Trust and Sav., 993 F.2d 1364, 1366 

(8th Cir. 1993). 
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There is no reason for the Court to adjudicate Count Five.  There is 

no federal cause of action for collateral estoppel,2 and if Sprint is subject 

to issue preclusion, that can and will be fully litigated as part of NAT’s 

other claims and Sprint’s defenses.  Absent any reason – much less a 

compelling reason – to issue a declaration, this Court should decline to 

do so and dismiss Count Five. 

III. COUNT FIVE SHOULD BE DISMISSED BECAUSE THE ISSUES 
NAT CLAIMS WERE DECIDED ADVERSELY TO SPRINT ARE 
EITHER NOT DETERMINATIVE AS TO THE CLAIMS IN THIS 
ACTION OR WERE NOT IN FACT RESOLVED AGAINST SPRINT. 

If the Court does not enter a discretionary dismissal, it should find 

NAT fails to state a sufficient claim for declaratory relief.  NAT seeks 

declaratory relief in Count Five asserting the “offensive” use of collateral 

estoppel based on factual issues that NAT claims Sprint litigated before 

the PUC in NAT’s application for a certificate of authority.  In re 

Application of Native American Telecom LLC for a Certificate of Authority, 

TC 11-087.  NAT also seeks to import certain findings made in Central 

Telephone Co. of Va. v. Sprint Commc’n Co. of Va., 759 F. Supp. 2d 789 

(E.D. Va. 2011), which was a breach of contract case involving Sprint 

and various local exchange carriers owned by CenturyLink.  Neither 

decision helps NAT here. 

2 Gorfinkel v. Ralf Vayntrub, Invar Consulting Ltd., No. 13–CV–3093 
(PKC), 2014 WL 4175914, at *1 (E.D.N.Y. Aug. 20, 2014). 
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Federal courts permit the use of offensive collateral estopped under 

certain conditions.  Offensive collateral estoppel applies where the 

following factors are met:  

(1) the identical issue was previously adjudicated; 

(2) the issue was actually litigated; 

(3) the previous determination was necessary to the decision; and 

(4) all other factors were fair, including that the party being 
precluded from relitigating the issue was fully represented in the 
prior action, had a full opportunity to litigate the issue, and no 
special circumstances render preclusion unfair. 

See, e.g., Parklane Hosiery Co. v. Shore, 439 U.S. 322, 331-32 (1979) 

(affirming use of non-mutual offensive collateral estoppel); Jean 

Alexander Cosmetics, Inc. v. L'Oreal USA, Inc., 458 F.3d 244, 249 (3d Cir. 

2006); Raytech Corp. v. White, 54 F.3d 187, 190 (3d Cir. 1995). 

The issues NAT seeks to preclude Sprint from raising in this case 

must be identical to the issue litigated in the previous proceedings.  See 

Arkla Exploration Co. v. Texas Oil & Gas Corp., 734 F.2d 347, 356 (8th 

Cir. 1984) (no collateral estoppel where issue in second case was validity 

of lease and that “simply was not an issue” in the first proceeding).  “All 

elements of the doctrine must be present to establish a preclusive 

effective.”  Oltremari v. Kansas Social & Rehabilitative Serv., 871 F. Supp. 

1331, 1355 (D. Kan. 1994).  Because NAT cannot establish that all the 
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elements for application of offensive collateral estoppel are met, Count 

Five fails as a matter of law. 

A. The findings in the PUC Proceeding were either not made, 
unnecessary to the outcome, or never addressed. 

The PUC Proceeding involved NAT’s application for a certificate of 

authority from the PUC to operate legally in South Dakota.  In 2008 NAT 

applied for such a certificate, but subsequently withdrew its application 

and apparently relied on an order from the Crow Creek Sioux Tribal 

Utility Authority to provide telecommunications services in South 

Dakota.  February 19, 2009 Motion to Withdraw Application for 

Certificate of Authority, TC 08-109.  NAT reversed course in 2011 and 

applied for a certificate of authority.  June 12, 2014 Order in TC 11-087 

at p. 1 and ¶ 41.3 

To grant NAT a certificate, the PUC needed to find that (1) it had 

jurisdiction, (2) NAT had sufficient technical, financial and managerial 

capabilities to offer telecommunications services, and (3) certification 

served the public interest.  June 12, 2014 Order in TC 11-087 at p. 16 

¶ 4 and p. 18 ¶ 11; see also SDCL §§ 49-31-3, 49-31-71 (standards for 

certification of carriers to provide intrastate local exchange and 

3 The telecommunications dockets of the PUC are available online 
at www.puc.sd.gov. 
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interexchange services).4  The PUC had no obligation to resolve issues 

related to prior periods, and neither decided (nor could have decided) the 

lawfulness of NAT’s bills issued under the authority of federal law. 

In the PUC Proceeding, Sprint asserted that the way NAT was 

operated in conjunction with Free Conference Corporation made it a 

sham entity, and argued that the Commission should, thus, find that 

NAT’s certification did not serve the public interest.  Sprint had a strong 

factual record – Free Conferencing captured nearly all of NAT’s revenue, 

NAT had few (or no) non-tribal employees and the so-called “Internet 

Library” had no apparent full-time employees.  The PUC did not find NAT 

to be a sham entity (as of June 2014), June 14, 2014 Order at ¶ 43, but 

that is of no moment in this case.  Whether NAT is currently a front for 

Free Conferencing, or whether current operations serve the public 

interest, is not a dispositive issue in NAT’s claim to be able to collect 

terminating access charges for interstate traffic delivered since 2009.  

Instead, whether NAT is entitled to collect access charges will depend on 

the application of the law to the entirety of facts.  Qwest Commc’ns Corp. 

v. Farmers & Merchants Mut. Tel. Co., 24 FCC Rcd. 14801, Second Order 

on Reconsideration (2009);  Qwest Commc’ns Co. v. Sancom, Inc., No. EB-

4 The PUC also had to find that NAT’s application contained certain 
information about its operations and services.  See ARSD 20:10:32:03,  
and 20:10:24:02. 
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10-MD-004, 2013 WL 864572, Memorandum Opinion & Order (2013).  

Because the issues are not the same, collateral estoppel does not apply. 

NAT also claims Sprint is estopped from asserting that NAT was 

employed in a traffic pumping scheme.  ECF No. 172, ¶ 83.  A PUC 

decision on this question was not necessary to its decision to award a 

certificate, and so collateral estoppel cannot apply.  In addition, while the 

PUC did not use the term “traffic pumping scheme,” it found that NAT 

was engaged in access stimulation, June 14, 2014 Order at 51.  The 

description of what NAT does may differ, but the PUC and Sprint agree 

on the substance:  NAT and Free Conferencing artificially inflate 

terminating access traffic.  If anything, the PUC’s findings support 

Sprint’s allegation of a traffic pumping scheme, and certainly do nothing 

to preclude Sprint from advancing that case in defense of bogus tariff 

claims. 

NAT also claims the PUC rejected Sprint’s claims that NAT was 

engaged in “artificial mileage inflation.”  ECF No. 172, ¶ 83.  Again, a 

decision on this issue was not necessary to the PUC’s decision, and so 

collateral estoppel cannot apply.  Moreover, the PUC simply did not 

address this issue in its final order. 

13 

Case 4:10-cv-04110-KES   Document 182   Filed 10/01/14   Page 13 of 22 PageID #: 4011



B. Central Telephone. 

NAT appears to claim that the findings in Central Telephone compel 

this Court to accept that Sprint has disputed bills from traffic pumpers 

in bad faith, and that Sprint has a legal obligation to pay NAT’s bills.  

ECF No. 172, ¶ 84.  This position is absurd.  Central Telephone was 

decided as a breach of contract case, and had nothing to do with traffic 

pumping or NAT’s tariffs.  What was at issue in Central Telephone is very 

distinct from NAT’s claims in this case. 

In Central Telephone, CenturyLink’s local exchange carriers sued 

Sprint over Sprint’s obligation to pay those local exchange carriers under 

the contract between them and Sprint.  Notably, this was a contract and 

not a tariff-based claim.  The Court determined Sprint had to pay based 

on the express contract language at issue in Central Telephone.  Whether 

this breach resulted from a cost cutting plan was not necessary to 

interpret or apply the contract.  That court’s gratuitous finding about 

Sprint’s cost cutting has no collateral estoppel effect here. 

Moreover, the issue in Central Telephone is not the exact issue 

here.  The court addressed Sprint’s cost cutting that related to local 

exchange carriers charging for VoIP-originated traffic by Sprint’s cable 

company customers.  It said nothing about whether or how Sprint 

addressed traffic pumping, which simply was never an issue in that 
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case.5  There was no finding that Sprint engaged in “cost cutting” relative 

to traffic pumping and no finding that traffic pumping charges were due.  

There was certainly no analysis of NAT’s tariff or operations  and no 

finding that NAT is owed access by Sprint.  Hence, the doctrine of 

collateral estoppel has no relevance to this case, and this Court should 

reject the allegations in NAT’s Count Five that the identified findings in 

Central Telephone estop Sprint from asserting defenses in this case. 

IV. THE ABUSE OF PROCESS CLAIM SHOULD BE DISMISSED 
BECAUSE THE COURT CAN CONCLUDE AS A MATTER OF LAW 
SPRINT’S USE OF PROCESS WAS NOT PRIMARILY FOR AN 
IMPROPER PURPOSE. 

NAT states its abuse of process claim as follows: 

Sprint has used and is using this case, the PUC Proceeding, 
and the FCC process for which it requested that the Court 
stay this matter primarily to accomplish a purpose for which 
they were not designed. 

Amended Complaint, ECF No. 172, ¶ 87.  Abuse of process requires proof 

that process was misused primarily for an improper purpose, and there 

are no plausible set of facts that NAT can prove to sustain this claim. 

South Dakota has adopted the definition of abuse of process found 

in the RESTATEMENT (SECOND) OF TORTS at § 682: 

5 The Court should find it implausible that CenturyLink – which 
owns Qwest – would have attacked Sprint in that case for filing disputes 
against traffic pumpers at the very time Qwest was litigating against 
several traffic pumpers in this district. 
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One who uses a legal process whether criminal or civil, 
against another primarily to accomplish a purpose for which 
it was not designed, is subject to liability to the other for 
harm caused by the abuse of process. 

Miessner v. All Dakota Ins. Assoc., Inc., 515 N.W.2d 198, 204 (1994).6  

The South Dakota Supreme Court also adopted comment b to Section 

682, where the editors of the RESTATEMENT (SECOND) explained that the 

definition of abuse of process had been narrowed by adding the qualifier 

“primarily” to the definition: 

b.  “Primarily.”  The significance of this word is that there is 
no action for abuse of process when the process is used for 
the purpose for which it is intended, but there is an 
incidental motive of spite or an ulterior purpose of benefit to 
the defendant …  For abuse of process to occur there must be 
use of the process for an immediate purpose other than that 
for which it was designed and intended.  The usual case of 
abuse of process is one of some form of extortion, using the 
process to put pressure upon the other to compel him to pay 
a different debt or to take some action or refrain from it. 

Miessner, 515 N.W.2d at 204 (quoting RESTATEMENT (SECOND) OF TORTS 

(1977) at § 682, comment b). 

In Miessner, the plaintiff sued one of his former business partners 

and their jointly owned agency for various tort claims, including abuse of 

process.  The defendants had referred the plaintiff to law enforcement 

authorities for embezzlement and larceny, but the plaintiff was acquitted 

6 As an abuse of process claim sounds in state common law, South 
Dakota case law controls NAT’s Count Six.  See Nichols v. Harbor 
Venture, Inc., 284 F.3d 857, 860 (8th Cir. 2002). 
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after a bench trial.  515 N.W.2d at 199.  The crux of the plaintiff’s abuse 

of process claim was his assertion that defendants had used the threat of 

criminal prosecution in an attempt to extort money from him and to force 

him to relinquish his interest in the insurance agency.  Id. at 204-05.  

The South Dakota Supreme Court affirmed the trial court’s grant of 

summary judgment to defendants.  “While there may have been an 

incidental motive of spite, the process was used for the purpose for which 

it was intended.”  Id. at 205.  The same conclusion should attain here. 

In Specialty Mills, Inc. v. Citizens State Bank, 1997 S.D. 7, 558 

N.W.2d 617, the South Dakota Supreme Court followed Miessner and 

held that plaintiff’s abuse of process claim was properly dismissed.  In 

Specialty Mills, a third party debtor entered bankruptcy.  Plaintiff sought 

to repossess certain machinery it had provided debtor.  Defendant Bank 

applied for an order preventing plaintiff from repossessing the 

machinery.  The plaintiff claimed the bank sought that order to secure a 

better settlement by inflicting economic pressure on plaintiff.  Id. at ¶ 22, 

558 N.W.2d at 624.  Nevertheless, the South Dakota Supreme Court 

found no abuse of process:  “Bank had a right to attempt to protect its 

interest and there is no showing it acted improperly.”  Id. at ¶ 23, 558 

N.W.2d at 624.  Miessner and Specialty Mills wholly support Sprint. 
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Sprint’s intentions with this case were plain from the allegations of 

the Complaint.  ECF No. 1.  Sprint sought first to enjoin the Crow Creek 

Sioux Tribal Court action NAT had initiated against Sprint – an 

injunction this Court granted.  Sprint also sought a refund of the 

amounts it had paid NAT on the basis that Sprint believed that the 

access stimulating practices of NAT amounted to an unreasonable and 

unlawful practice under Section 201 of the Communications Act, a 

position this Court knows Sprint advocated in other cases in this district.  

Seeking a refund of money Sprint believed was improperly paid to NAT 

does not amount to any effort to extort money from NAT or misuse of this 

Court’s process. 

This Court’s May 31, 2011 Order (ECF No. 118) denying NAT’s 

motion for a preliminary injunction bears on the validity of NAT’s current 

abuse of process claim.  NAT sought an order compelling Sprint to pay 

NAT’s invoices, claiming an imminent risk of bankruptcy.  The Court 

found NAT’s claim of irreparable harm unconvincing.  NAT had invoiced 

numerous other interexchange carriers (IXCs), some of whom had paid 

NAT, others had not.  NAT did not pursue any actions against the other 

IXCs, only Sprint.  This Court noted: 

NAT offers no reason as to why Sprint’s failure to pay will 
cause NAT to file for bankruptcy when three other IXCs have 
not paid NAT in at least six months and, combined, owe NAT 
approximately $4.7 million.  NAT has neither identified a 
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specific amount that will keep it afloat during the pendency of 
this action nor offered concrete proof that an injunction 
against Sprint would save NAT from the alleged bankruptcy. 

May 31, 2011 Order at 14 (ECF No. 118). 

This Order totally undercuts NAT’s abuse of process claim.  NAT 

cannot assert Sprint acted to drive NAT out of business.  NAT may argue, 

however, Sprint’s position on the lawfulness of traffic pumping was to 

save the company money during a recession, but this Court can hold as 

a matter of law that cost consciousness is not an improper purpose.  Cf. 

Specialty Mills, 1997 S.D. 7 at ¶ 23, 558 N.W.2d at 624 (“Bank had a 

right to protect its interest . . . .”)  Based on what is at issue in this case, 

Sprint cannot be held to be attempting to extort anything from NAT. 

Similarly, the FCC referral provides no basis for an abuse of 

process claim.  Sprint moved to refer several issues to the FCC to obtain 

the benefit of that agency’s expertise on matters directly involved in this 

case.  This Court, which had already referred similar issues in other 

traffic pumping cases to the FCC, agreed.  ECF 141.  Referral was a 

justifiable use of process to resolve this case.  Sprint reported to this 

Court regularly on the status of referral.  Its reports repeatedly noted 

that any progress awaited NAT’s response to Sprint’s proposed stipulated 

facts.  ECF Nos. 154, 155, 156, 160, 161, 162 and 163.  If any FCC 

process was misused, it was by NAT, by its studied refusal to participate. 
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The PUC Proceeding was NAT’s application for a certificate of 

authority from the PUC.  Sprint intervened in that proceeding, as did 

AT&T and CenturyLink.  See November 30, 2011 Order Granting 

Intervention in TC 11-087.  Sprint, like AT&T and CenturyLink, had a 

statutory right to intervene and to argue to the PUC that the agency 

should deny NAT’s application because it was unqualified.  The PUC’s 

order makes clear that Sprint had a valid basis to challenge NAT’s 

application.  NAT amended its Application twice, most recently on 

June 3, 2013.  June 12, 2014 Order in TC 11-087 at 2.  Then, it failed to 

obtain authority to do business in the state until April of 2014.  June 12, 

2014 Order in TC 11-087 at p. 7 ¶ 20 (“On May 2, 2014, NAT filed in this 

docket its recently issued certificate of authority from the Secretary of 

State.”).  While granting it a certificate, the Commission found that it had 

the authority to regulate NAT’s provision of service to Free Conferencing 

on the Reservation, June 12, 2014 Order in TC 11-087 at p. 16, meaning 

that NAT violated state law for over four years by providing service 

without a certificate. 

Despite these facts and Sprint’s advocacy, the PUC authorized NAT 

to provide regulated service going forward.  Yet that decision is of no 

moment.  The record provides no plausible basis for the Court to 

determine that Sprint acted primarily for an improper purpose when it 
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intervened in that proceeding, the sine qua non to an abuse of process 

claim.  Miessner and Specialty Mills control here, and NAT’s abuse of 

process claim must be dismissed. 

In Twombly, the Court held that plaintiffs must be able to plead a 

plausible claim that discovery could reasonably be expected to sustain.  

Mere parroting of the elements of abuse of process does not mean NAT 

can plead a viable abuse of process claim.  As the South Dakota 

Supreme Court has articulated in Miessner and Specialty Mills, legal 

process must be used primarily for an improper purpose, and nothing in 

this case, the FCC proceeding or the PUC Proceeding suggests such a 

claim is at all plausible. 

CONCLUSION 

Counts One and Two.  NAT chose not to file suit to enforce its FCC 

Tariff No. 3 until September 2014.  That choice has consequences.  The 

Court should dismiss NAT’s Counts One and Two to the extent they seek 

to recover amounts billed under NAT’s FCC Tariff No. 3 before August 11, 

2012, as those claims accrued prior to September 10, 2012. 

Count Five.  There is no reason for the Court to adjudicate Count 

Five, and it should decline to do so.  And, on the merits, Count Five 

seeks a declaration of collateral estoppel regarding fact issues not 
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relevant here, not necessary for the adjudications, or actually not 

decided against Sprint. 

Count Six.  NAT’s abuse of process claim cannot plausibly succeed 

and should also be disposed of now by dismissing that count. 

Dated:  October 1, 2014. BRIGGS AND MORGAN, P.A. 
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