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Defendants’ Brief in Opposition of Plaintiff’s  
Objections to Magistrate’s Findings and 
Recommendations and Order (Doc. 150) 1    

     INTRODUCTION 

  The Magistrate’s Findings and Recommendations denying the Town’s 

Temporary Restraining Order/Preliminary Injunction should be confirmed and 

ratified.  (See ECF 150).   The Town’s Objection to the Magistrate’s Findings 

suffers from both substantive and procedural defects.  (See ECF 153).  The 

objection asserts that the Town “owns” the basic elements of an operating utility.  

(Id.)  However, as the Magistrate found, the Town has only provided proof of 

ownership through Town Council meeting minutes from 1934 and 1956, which is 

insufficient to prove ownership.  (ECF 150, p.3).  These facilities have been 

replaced by a new water system, which brings clean potable water from Lower 

Two Medicine Reservoir to Browning.  (ECF 71-1, Ex.3).  The Blackfeet Tribe is 

the owner of the new water system, including the sewer system in Browning, as 

recognized by both the State of Montana and the Indian Health Service.  (See ECF 

71-1, Ex.12; ECF 71-1, Ex.17).  

 The Town’s objection ignores the fundamental reason for the Tribe’s 

investment in the new water system - that the old well system was inadequate in 

supply and quality to serve Browning.  (ECF 115-1, Ex.2,3,4).  For this reason, it 

was replaced with a new $19 million system.  (ECF 71-1, Ex.2,  ¶2). 

  The Town now asserts that it delivers groundwater from the old Flat Iron 

well system to the Browning community.  (ECF 153,pg.10-11,21).  However, just 
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last September, the Town’s Mayor informed this Court that the Town ‘no longer’ 

receives water from the Flat Iron wells, and that the Browning community only 

 receives water from Lower Two Medicine Reservoir.  (ECF 95-11,¶7).  As 

the latter is true, the Magistrate recognized this fact, and correctly found that if 

Two Medicine Water Company (TMWC) does not receive water revenue from 

customers in Browning to fund general operations, including the Tribe’s federal 

bond obligations and reserve accounts, the Browning community may experience a 

loss of water service.  (ECF 150,p.6).   

  Given that the Town does not own or operate the water and sewer utility that 

serves Browning and the surrounding areas - the Magistrate properly found that the 

Town is unlikely to succeed on the merits.  Further, the Town improperly relies on 

Ex parte Young jurisdiction to establish its title to certain infrastructure in this 

proceeding.  However, Ex parte Young jurisdiction cannot be used to quiet title 

property.  The Town’s objection fails to address this issue by continually asserting 

as fact – its ownership of the utility without any real evidence. (See ECF 153).  

However, as documentary evidence shows, the Town no longer owns or operates 

the water and sewer utility in Browning, and given that its motion for a preliminary 

injunction is the functional equivalent of a quiet title action, the Town is unlikely 

to succeed on the merits.  As such, it is in the public interest, and the prudent 

course, to continue the status quo by denying the Town’s request for an injunction. 
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             STATEMENT OF FACTS  

 This case involves the 1995 Memorandum of Agreement (“MOA”) between 

the Blackfeet Tribe and the Town of Browning.  The Town is located entirely 

within the exterior boundaries of the Blackfeet Indian Reservation with a 

population that is 92.7% Native American.  (U.S. Census Bureau, American Fact 

Finder). 

  Under the MOA, the Tribe and the Town created a single utility entity to 

provide services on the Reservation.  (71-1, Ex. 1 §3.01)  The Town was 

designated as the manager of the new utility entity and received compensation for 

its services.  (Id. at §3.02, §3.03)  

  Under the original MOA, the Town was to “own, operate and maintain all 

facilities and equipment in the production, transmission and delivery of water from 

the Flatiron and Willow Creek water sources.”  (Id. at §3.02.b).  Beginning in 

2009, however, the Flatiron and Willow Creek water sources were replaced with 

water from Lower Two Medicine Lake, a tribal reservoir located on the western 

boundary of the Reservation. (ECF 71-1, Ex. 2, ECF 95-11,¶7).  The water is 

treated at a new treatment plant owned by the Tribe near the reservoir, and is then 

transported in a pipeline owned by the Tribe to the point near the Town where it 

enters the Tribe’s chlorinator building at the Parson’s Connection and runs east 

through the Tribe’s water main to serve the Town and surrounding areas.  (ECF 
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71-1, Ex.2; see ECF 71-1, Ex.11-16). 

  The MOA was amended in 2009 to reflect the operation of this new water 

system.  (Id.)  The Town was not designated as owner of the facilities under the 

2009 Amendments.  Rather, it was designated as “operator-manager.” (Id. ¶5, 

§§5.01, 5.03). 

  Under the 2009 Amendments, the Town was to purchase treated water from 

the Tribe for re-sale to consumers.  (Id. at §5.02.h and i).  The Town was required 

to insure that all operations were in compliance with federal, state and tribal law 

and regulations.  (Id. at §5.02.k)  The Town was to be compensated for its services 

with 10% of the revenues it collected, and 90% was to be paid to the Tribe.  (Id. at 

§5.03). 

  The MOA was amended again in 2011.  (ECF 71-1, Ex.3).  New language 

was inserted agreeing that water and sewer rates would be set by the Tribe under 

its Ordinance 98. 

The New Water System and its Financing 

 The new water system was developed because of the inadequacy and poor 

quality of the Flatiron and Willow Creek water sources in Browning.  (ECF 115-1, 

Ex. 2,3,4).  That water is high in sodium, iron and manganese, which causes the 

water to be “tinged black,” staining clothes, sinks, and tubs, and has an unpleasant 

taste, making it inadequate for residential use and fire protection.  (Id.).   
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  The new system draws abundant clean water from Lower Two Medicine 

Lake, a reservoir owned by the Tribe.  The water is treated at a new tribally-owned 

water treatment plant delivered to Browning through a tribally-owned pipeline, 

which connects to the tribally-owned chlorination building at the Parson’s 

Connection and to the tribally-owned water main in Browning, east of the Parson’s 

Connection.  (See ECF 71-1, Ex.11-16).  

 The Browning water main has recently been relocated and replaced by the 

Tribe. The State of Montana recognized the Tribe’s ownership of the Browning 

water system. Therefore, the State required the Tribe to pay 25% of the costs to 

relocate the Browning water main because it has over 1,000 customers in 

Browning.  (See ECF 71-1, Ex.12; see also 60-4-401, MCA).  

  The Tribe was issued four 40-year USDA water revenue bonds totaling 

$3,301,400 to help construct the system.  (ECF 129-9,¶7).  The Tribe is obligated 

to pay $170,196 annually on this bond debt for roughly the next 35 years.  (Id.)  

The Tribe also is required to fund short-term asset and debt reserve accounts of 

$53,802 annually as a condition to the water revenue bonds.  (Id. ¶8).  The Tribe 

relies on customer payments from Browning water users to TMWC to satisfy its 

monthly federal bond obligations with USDA.  (Id. ¶6).  

The New Sewer System 

  The Browning sewer system consists of two (2) sewer lagoons.  The Last 
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Star sewer lagoon is entirely owned by the Tribe, (ECF 71-1, Ex.18), and the 

Hodson sewer lagoon is substantially owned by the Tribe through warrantee deed. 

(ECF 71-1, Ex.19,20).  The Tribe owns the sewer treatment building that 

discharges treated wastewater into the Tribe’s surface waters.  (Id.).  Over the last 

several years, the Indian Health Service (IHS) has replaced the entire sewer piping 

system, (ECF 71-1, Ex.17), including the sewer liftstations, (ECF 129-1, Ex.10), 

and the Tribe has been designated the owner of the new system.  (Id. at ¶¶8-10; 

ECF 71-1, Ex.17,¶¶8-10).  As a condition to funding the replacement of the 

Browning sewer system, as well as other critical water and sewer infrastructure in 

Browning, IHS required the Tribe to “enact and enforce appropriate ordinances or 

regulations governing…the continued operations, maintenance and repair of 

individual water supply and waste disposal facilities in a safe and sanitary 

condition by the persons served thereby.”  (ECF 71-1, Ex. 17,¶12).1  That is 

precisely what the enactment of Ordinance 98 accomplishes.   

The Town-Tribe Dispute Under the MOA 

 Disputes arose between the Tribe and the Town concerning the operation of 

the new system.  Those disputes grew out of the following misconduct by the 

Town: 

                                                
1 Similar ordinances were also required by IHS when it funded the construction of the chlorinator 
 station at the Parson’s Connection. (ECF 71-1, Ex.16).  The Tribe is designated as the owner of 
the chlorinator station. (Id. at ¶¶ 8-10). 
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• The Town quit making payments to the Tribe for water, sewer and 

garbage services performed by the Tribe, as called for under the MOA. 

(ECF 71-1, Ex.6) 

• The Town refused to fund the Tribe’s water asset and debt reserve 

accounts, as required by the MOA. (Id.) 

• The Town refused to provide financial information to allow the Tribe to 

accurately assess the water and sewer rates for the community, as 

required by the MOA. (Id.) 

• The Town refused to provide annual reports to the Tribe on the 

operations of the utility, as required by the MOA. (Id.) 

• The Town failed to insure that all revenues collected for water services 

were used solely to fund water services, as required by the MOA. (Id.) 

• The Town’s most recent audit, 2010, showed that it commingled water 

and sewer revenue with its Enterprise Funds in order to subsidize the 

Town’s entire operation.  Specifically, $689,906 was commingled in one 

(1) year, with $619,689 improperly advanced out of the Town’s Water 

Fund.  (ECF 137, p.6).  The Town has refused to conduct an audit since 

2010 in violation of Montana law. (ECF 129-1, ¶15 c.f. See 2-7-503, 

MCA). 

• The Town was charging exorbitantly high bills to Browning water users.  
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(ECF 123-3, ¶3; ECF 123-4, ¶¶2,3; ECF 123-5, ¶¶4,5; ECF 129-6, ¶3).  

In at least one case, the Town charged an elderly woman on a fixed 

income $1400 for one month’s utility services.  (ECF 123-3, Ex.1).  

 To resolve these problems, the Tribe repeatedly asked the Town to engage in 

government-to-government meetings over the course of about two (2) years.  

Invitations to these meetings were hand-delivered to the Mayor and the Town 

Council.  The Town attended none of the meetings. (ECF 71-1, Ex.6). 

Termination of the MOA 

 The problems described above created an untenable situation.  The Town 

refused to meet, refused to make payments, refused to provide financial 

information, and was shown to be commingling utility funds.  The Tribe 

accordingly gave the Town notice that it was terminating the MOA effective 

October 1, 2013. (ECF 71-1, Ex.6). 

  On that date, the TMWC began operating the water and sewer utility with 

State of Montana licensed water and sewer operators that formerly worked for the 

Town.  (ECF 129-7, ¶11,16).  Thereafter, the Tribe sued the Town in Blackfeet 

Tribal Court for its breach of the MOA and for amounts due and owing to the 

Tribe.  (ECF 71-1, Ex.7).  Less than two (2) weeks later, in April 2014, after 

TMWC operated the system for seven (7) months, the Town filed the present suit 

in federal district court.  (ECF 1).  
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Operations of the Water and Sewer Utility in Browning 

  TMWC is the sole operator of the water and sewer utility in Browning and 

East Glacier.  (ECF 129-7, ¶¶9,10; ECF 129-8, ¶18).  Customer payments directly 

fund all services provided by TMWC.  (ECF 129-9, ¶6, ECF 129-7, ¶15).  State 

licensed water and sewer operators employed by TMWC furnish the water and 

sewer services.  (ECF 129-7, ¶11).  Therefore, in order to ensure that the Browning 

community continues to receive the essential government services of water and 

sewer, TMWC must continue to bill water and sewer users in Browning.   

  TMWC operates under the supervision of Siyeh Development Corporation 

(Siyeh), which is the Tribe’s Section 17 Corporation that functions separate from 

Tribal government.  (ECF 129-9, ¶1).  Siyeh provides TMWC with human 

resource and accounting services, including payment of all bills and payroll.  (Id. at 

¶3).  As an experienced manager of Tribal corporate enterprises, including the 

Tribe’s casino, grocery store, cable company, internet company and heritage 

center, Siyeh provides TMWC with the essential financial and administrative 

services separate from Tribal government. (Id. at ¶¶1,2).  

  The Town does not provide the water supply, the treatment of drinking water 

required under the Safe Drinking Water Act, 42 U.S.C. §300f et. seq. (SDWA), the 

infrastructure to deliver the water, or sewer service.  (ECF 129-7, ¶¶10,12; ECF 

129-8, ¶¶18,19).  TMWC exclusively provides the community with tribal drinking 
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water from Lower Two Medicine Lake.  (ECF 129-7, ¶¶10,12; ECF 129-8, 

¶¶5,18,19; ECF 95-11, ¶7).  In fact, water and sewer users who have recently 

contacted the Town to address water and sewer issues at their households have 

been directed by the Town to contact TMWC to address their water and sewer 

problems.  (ECF 129-6, ¶¶6,7; ECF 129-12, ¶¶3,4; ECF 129-7, ¶10).  Even the 

Town’s Mayor requested that TMWC provide sewer services at his home within 

the municipal limits of Browning.  (ECF 129-8, ¶¶12,13). The Town’s Mayor also 

refers Browning water users to TMWC to answer questions about their drinking 

water services in Browning. (ECF 129-13, Ex.2).  The Town refuses to address any 

of these facts supported by individual affidavits.  Instead, it continues to blithely 

claim it operates the utility without the Tribe’s treated water, and without any of 

the property or assets of the Tribe. (See ECF 153).   

  Due to the Town’s utility billing efforts for services that they do not provide, 

TMWC has experienced a substantial revenue shortfall that has jeopardized the 

Tribe’s federal bond obligation payments, the treatment of the water for safe 

consumption, and payment to state licensed water and sewer operators to safely 

operate the water and sewer systems in Browning. (ECF 129-2, ¶9).  Due to this 

revenue shortfall, TMWC took steps to shut-off water services to approximately 

sixteen such water users in Blackfeet Housing Authority units for failure to pay for 

water services. (Id.).  All of the shut-offs have been within the Blackfeet Housing 
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Authority Units, located on Blackfeet Tribal Trust Land, outside of the Town of 

Browning municipal limits, and owned by the Tribe. (Id.; ECF 129-1, ¶28).  

  Blackfeet Housing Authority, which is a separate entity from Tribal 

government, (ECF 129-1, ¶27), has required the tenants of Blackfeet Housing to 

obtain water and sewer services from TMWC.  (ECF 129-5, ¶9,10; ECF 129-2, 

¶11, ECF 129-1, ¶28).   TMWC conducted the shut-offs without the consent of the 

Blackfeet Tribal Business Council.  (ECF 129-2, ¶10).  These shut offs were 

administrated to help alleviate the revenue shortfall created by the Town.  (Id. at 

¶9).  These customers cannot be served by the Town as a matter of municipal law.  

(See ECF 115-1, Ex.1, Section 4.02.70 (requiring consent of the Tribe to serve 

areas outside Town boundaries).  

  The Town pays none of the costs of operation and maintenance or other 

costs of the system, such as loan payments and reserve fund transfers, which 

TMWC pays every month.  (ECF 129-2, ¶7).  The Town simply collects and keeps 

revenues from customers without providing any service or paying any of the costs 

of operation or maintenance, and without paying for the treated water provided by 

the Tribe. (Id.) 

  The Town’s objection and its entire claim to operate the systems are solely  

based on statements by the Mayor, which, as noted supra, strains credulity.2  In 

                                                
2 Speaking of straining credulity, the Town represents that it charges the “same rates” for 
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fact, the Mayor’s sworn statements to this Court under oath illustrate his lack of 

credibility.  Last September, he informed the Court that “customers no longer 

receive water drawn from Town owned wells.  Instead, the Town’s water utility 

customers receive water drawn out of Lower Two Medicine Lake.” (ECF 95-11, 

¶7).  Now, the Mayor claims that the “Town of Browning continues to supply the 

Browning community with water from its own wells.”  (See ECF 131-1, ¶5).  This 

blatant inconsistency in sworn statements to the Court illustrates that the Mayor 

lacks credibility, and his statements cannot be relied upon to prove ownership of 

the systems.  (ECF 153, p.20; ECF 97, pg.3-5).   

 In any event, the Mayor’s sworn statements to ownership are barred by the 

statute of fraud.  See Luloff v. Blackburn, 274 Mont. 64, 68 (1995) citing Isaak v. 

Smith, 257 Mont. 176 (1992); see also MCA 28-2-903, 30-11-111, and 70-20-101.  

      ARGUMENT  

The Town Fails to Establish the Grounds for a Preliminary Injunction/TRO  

Legal Standard 

 In order to obtain a preliminary injunction, the movant must establish “that 

he is likely to succeed on the merits, that he is likely to suffer irreparable harm in 

the absence of preliminary relief, that the balance of equities tips in his favor, and 

                                                                                                                                                       
drinking water as TMWC. (ECF 153, p.14).  This is false.  (ECF 141-1, ¶¶22,23).  The Town 
charges different rates than TMWC, and is inconsistently charging water users different water 
rates for services that it does not provide. (Id. at ¶¶24-26, Ex. 1 c.f Ex. 2). 
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that an injunction is in the public interest.”  Winter v. Natural Resources Defense 

Council, 555 U.S. 5, 20 (2008), citing Munaf v. Geren, 553 U.S. 674, 689-90 

(2008); Amoco Production Co. v. Gambell, 480 U.S. 531, 542 (1987); Weinberger 

v. Romero-Barcelo, 456 U.S. 305, 311-312 (1982).  A preliminary injunction is “an 

extraordinary remedy never awarded as of right.”  Id. at 24, citing Munaf v. Geren, 

553 U.S. at 689-90.  Rather:  

In each case, courts “must balance the competing claims of injury and 
must consider the effect on each party of the granting or withholding 
of the requested relief.  Amoco Production Co., 480 U.S. at 542.  “In 
exercising their sound discretion, courts of equity should pay 
particular regard for the public consequences in employing the 
extraordinary remedy of injunction.”  Romero-Barcelo, 456 U.S. at 
312; see also Railroad Comm’n of Tex. v. Pullman Co., 312 U.S. 496 
(1941).   

Id.   

 The Supreme Court specifically held that the party seeking a preliminary 

injunction must demonstrate that “irreparable harm is likely in the absence of an 

injunction,” (emphasis in original, citations omitted), and rejected the Ninth 

Circuit’s more lenient standard that required only the “possibility” of irreparable 

harm, if a strong likelihood of success on the merits is shown. Winter, 555 U.S. at 

21-22. 

1. The Town Is Not Likely To Succeed On The Merits. 

  A.  The Town Does Not Own the Utility Systems. 

 The plaintiff’s TRO/Preliminary Injunction Motion seeks to “restore” to it 

Case 4:14-cv-00024-BMM-JTJ   Document 155   Filed 04/20/15   Page 18 of 33



Defendants’ Brief in Opposition of Plaintiff’s  
Objections to Magistrate’s Findings and 
Recommendations and Order (Doc. 150) 14    

the authority to operate and collect the revenue for the operation of a utility. (ECF 

126, ¶1, ¶5 et al).  The motion asserts plaintiff “owns” the elements of a utility, and 

defendants fundamentally contest this assumption.  The Magistrate correctly found 

that the Town had failed to establish ownership of the utility.   

 As the Magistrate notes, the Town’s evidence of ownership consists of an 

investment in a well system and pump system in 1934, and meeting minutes of a 

bid process for a tank in 1956.  (ECF 150, p.3).  The Town now references a few 

additional documents in its brief (ECF 153, pg.11-12), none of which shows any 

significant ownership.  The Town primarily relies on the 1995 MOA as recognition 

of its ownership.  (Id.).  The Tribe disputes that interpretation of the MOA.  The 

agreement on ownership was not a recognition or confirmation of title; it was an 

agreement between the parties for purposes of the 1995 MOA.  The 1995 MOA 

has been terminated and any agreement as to ownership has been terminated.  To 

the extent the Town relies on the MOA, this further supports the Tribe’s argument 

that this is a contract matter outside the federal question jurisdiction of the Court. 

  Significantly, while the Town asserts ownership over the system, it never 

identifies the property it owns or the basis for such ownership.  In effect, the Town 

asks the Court to take its assertions of ownership as fact without more. 

  On the other hand, the Tribe has provided extensive evidence that the Tribe 

owns the water, the water and sewer distribution and treatment systems serving 
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Browning, and any structures previously owned by the Town have been replaced.  

(See ECF 71-1, Ex.11-20).  Virtually all improvements and replacements provided 

to the system since the 1960’s have been funded by the Indian Health Service 

(IHS), and the IHS is expected to continue to provide funding to improve the 

Tribe’s water and sewer infrastructure associated with the treatment and delivery 

of water; and disposal, treatment and discharge of sewer, for the Indian community 

in Browning.  (ECF 129-7, ¶2); (ECF 129-1, ¶¶29,30). Currently, the Tribe owns:  

• The water supply for the system – storage water in Two Medicine Reservoir. 

§85-20-1501, Art. III.1, MCA. 

• The water treatment plant for the system located near East Glacier, MT. (See 

ECF 71-1, Ex.11). 

• The pipeline transporting water from the treatment plant to the Town and 

surrounding areas. (See ECF 71-1, Ex.11). 

• The chlorinator booster station for the system located at the Parson’s 

Connection. (See ECF 71-1, Ex.16). 

• The water main serving the Town of Browning and surrounding areas, east 

of the Parson’s Connection. (See ECF 71-1, Ex.12). 

• The water storage tanks serving the system east of the Parson’s Connection, 

including a new million gallon water storage tank, and a 300,000 gallon 

water storage tank, both located on Blackfeet Tribal Trust property in the 
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Browning area. (See ECF 71-1, Ex.13,14). 

• The Supervisory Control and Data Acquisition (SCADA) system that 

electronically monitors and controls water treatment plant operations and the 

water levels in the new water storage tanks, located east of the Parson’s 

Connection in Browning. (See ECF 71-1, Exhibit 15). 

• The recently replaced sewer system serving Browning. (See ECF 71-1, 

Ex.17). 

 Of the two sewer lagoons serving the sewer system, the Last Star Lagoons 

are located entirely on Blackfeet Tribal Trust property and are owned by the Tribe.  

(See ECF 71-1, Ex.18).  The Hodson Lagoons are located on land substantially 

owned by the Tribe through warrantee deed, and the Tribe owns the sewer 

treatment building that treats and discharges wastewater into the Tribe’s surface 

waters.  (See ECF 71-1, Ex.19,20). 

  B. Ex Parte Young  

 Ex Parte Young jurisdiction does not afford the type of injunctive relief the 

plaintiff seeks here. The relief sought here would diminish, even extinguish, the 

Tribe’s control over the Tribe’s Two Medicine Reservoir, the water source for the 

utility, the Tribe’s water and sewer treatment systems, and the Tribe’s pumping 

and distribution system.3  Item #1 of its motion (ECF 126) requests that defendants 

                                                
3 See the relief requested in the plaintiff’s motion (ECF 126). 
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be prohibited from “interfering with the Town’s ownership and operation of its 

utility infrastructure, systems and services.” 

 The Supreme Court determined that Ex Parte Young jurisdiction cannot be 

used to litigate the functional equivalent of a quiet title action in federal court. 

Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261 (1997).  In Coeur d'Alene 

Tribe, the Coeur d’Alene Tribe brought a federal case against Idaho officials under 

Ex Parte Young jurisdiction to establish that it owned Coeur d’Alene Lake.  After 

extensive analysis of the parameters of the Ex Parte Young doctrine, the Supreme 

Court rejected jurisdiction under the Ex Parte Young doctrine. Writing for the 

majority, Justice Kennedy noted: 

 It is common ground between the parties, at this stage of the litigation, that 
the Tribe could not maintain a quiet title suit against Idaho in federal court, 
absent the State's consent. The Eleventh Amendment would bar it.  Tindal, 
167 U.S., at 223, 17 S. Ct. at 777-778. Despite this prohibition, the 
declaratory and injunctive relief the Tribe seeks is close to the functional 
equivalent of quiet title in that substantially all benefits of ownership and 
control would shift from the State to the Tribe. This is especially troubling 
when coupled with the far-reaching and invasive relief the Tribe seeks, relief 
with consequences going well beyond the typical stakes in a real property 
quiet title action. The suit seeks, in effect, a determination that the lands in 
question are not even within the regulatory jurisdiction of the State. The 
requested injunctive relief would bar the State's principal officers from 
exercising their governmental powers and authority over the disputed lands 
and waters. The suit would diminish, even extinguish, the State's control 
over a vast reach of lands and waters long deemed by the State to be an 
integral part of its territory. To pass this off as a judgment causing little or 
no offense to Idaho's sovereign authority and its standing in the Union would 
be to ignore the realities of the relief the Tribe demands. 
 

Coeur d'Alene Tribe, 521 U.S. 281-82.  

Case 4:14-cv-00024-BMM-JTJ   Document 155   Filed 04/20/15   Page 22 of 33



Defendants’ Brief in Opposition of Plaintiff’s  
Objections to Magistrate’s Findings and 
Recommendations and Order (Doc. 150) 18    

  Similarly, by the Town’s proposed injunctive relief, all of the functional 

benefits of ownership and control over the elements of the utility would shift from 

the Tribe to the Town. The Tribe would lose sovereignty and property interest over 

its Tribal assets, including its water. 

   The Ninth Circuit’s recent decision in Lacano Investments, LLC v. Balash, 

765 F.3d 1068 (9th Cir.2014), applies Coeur d'Alene Tribe to facts similar to this 

case.  Plaintiffs, owners of land patents issued by the federal government before 

Alaska became a state, brought an action against Alaska officials seeking to have 

the federal court declare that the plaintiffs, rather than the state, owned the 

streambeds.   

 In Lacano Investments, the court rejected each of the plaintiff’s arguments to 

distinguish the Coeur d'Alene Tribe decision.  Whether the sovereign was a 

plaintiff or a defendant made no difference to the court. Lacano Investments, supra 

765 F.3d at 1075.  Whether the issue involved title or merely the sovereign’s 

ability to exercise regulatory authority over the property in question made no 

difference. Id.  In either case, the federal court would be making decisions that 

would be the “functional equivalent of a quiet title suit.” Id.  And such an analysis 

is “especially troubling” if the sovereign involved is a tribal sovereign. Id.; c.f. 

Idaho v. Coeur d'Alene Tribe, 521 U.S. at 282.  

 The Town’s objection offers no rebuttal to the application of Coeur d'Alene 
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Tribe.  Its rejoinder simply assumes it “owns” the utility, (See ECF 153, pg.14-18), 

and that “it is likely to succeed on the merits because this court has jurisdiction to 

decide the merits of the case.”  (Id. at 18).   However, the matter of ownership is 

precisely the fact in issue in this litigation.  The Town cannot avoid application of 

Coeur d'Alene Tribe by simply assuming the fact in issue.  And, simply because 

this Court may have jurisdiction, does not give rise to success on the merits. 4   

 C.    Indian Civil Rights Act 

 As the Magistrate determined, the Town’s arguments concerning ownership 

go to its claim that the “Defendants have or will violate 25 U.S.C. § 1302(a)(5) by 

taking the Plaintiff’s property without just compensation.”  (ECF 150, p.3). As a 

claim under the Indian Civil Rights Act (ICRA), this Court lacks jurisdiction over 

such claim.  However, it is a claim over which this Court does not have 

jurisdiction.   

 The ICRA is not enforceable in Federal Court.  The 1978 decision in Santa  

Clara Pueblo v. Martinez, 436 U.S. 49, 56-57 (1978), “foreclosed any reading of 

the [Indian Civil Rights Act] as authority for bringing civil actions in federal court 

to request … forms of relief [other than habeas corpus],” Snow Quinault Indian 

Nation, 709 F.2d 1319, 1323 (9th Cir.1983), cert. denied 467 U.S. 1214 (1984).   

Since no detention is involved and no habeas relief is requested, the Court lacks 

                                                
4 Defendants have appealed this Court’s order finding jurisdiction.  (ECF 125).  
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jurisdiction to provide any relief under ICRA.  See R.J. Williams Co. v. Fort 

Belknap Housing Authority, 719 F.2d 979, 981 (9th Cir.1983), cert. denied, 472 

U.S. 10116 (1985) and cases cited therein.  

 Further, ICRA is a limitation on the exercise of powers of self-government 

by a tribe.  25 U.S.C. § 1302 (“No Indian tribe in exercising powers of self- 

government shall—”).  The Tribe is not a named party in this case and no ICRA 

claims can be maintained against tribal officials under Ex parte Young jurisdiction.  

See Gallegos v. Jicarilla Apache Nation, 97 Fed. Appx. 806, 2003 WL 22854632, 

*2 (10th Cir. 2003)(tribal officers are protected by immunity from suit for claims 

under ICRA); Garcia v. Akwesasne Housing Auth., 268 F.3d 76, 88 (2d Cir.2001) 

(claim against tribal officials must be based on action that could run against the 

Tribe itself, barring ICRA claims); Nero v. Cherokee Nation of Oklahoma, 892 

F.2d 1457, 1461-62 (10th Cir.1989)(there is no cause of action against tribal 

officials under ICRA).  Therefore, to the extent the Town relies on the ICRA as the 

basis for its claims, or alleges any claims that would come under the ICRA, they 

are barred.  The court lacks jurisdiction to enter an injunction on plaintiff’s claims, 

which are based on a violation of ICRA, 25 U.S.C. § 1302(a)(5), as the Magistrate 

found. 

 Because the Town does not own or operate the utility systems, Ex parte 

young relief cannot afford the type of relief the Town requests. Since the Town’s 
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only claims are pursuant to the ICRA, the Magistrate correctly found that the Town 

is unlikely to succeed on the merits.   

2. Town is Unlikely to Suffer Irreparable Harm Absent Preliminary Relief. 

   The Magistrate correctly found that the Town has failed to demonstrate that 

it will suffer irreparable harm.  The Town’s objection, and its claim of irreparable 

harm, continues to focus on its asserted ownership of the utility systems.  (ECF 

153, p.23-26).  However, as the defendants have shown, the entire utility system 

has been rebuilt and replaced by the Tribe.  There is no “pre-existing” utility 

system as the Town has recently claimed for the first time since this case was filed, 

approximately one (1) year ago. (ECF 153, pg.6,10-11,12,13,14,17-

18,19,20,21,24,28).  There is one system that distributes the Tribe’s water from 

Lower Two Medicine Lake to Browning and that system is owned by the Tribe, 

(ECF 71-1, Ex.11-16; ECF 71-1, Ex.12).   It is the Tribe’s TMWC that treats all 

water flowing through that system (ECF 129-7, ¶¶10,12; ECF 129-8, ¶¶18,19), and 

it is TMWC that is conducting all operations and maintenance to that system.  

(ECF 129-7, ¶10; ECF 141-1, ¶26).  In fact, the Town has directed water and sewer 

users in Browning to contact TMWC to address their water and sewer problems in 

Browning.  (ECF 129-6, ¶¶6,7; ECF 129-12, ¶¶3,4; ECF 129-7, ¶10). 

  The Town now claims to run the back-up system to the new system using 

the Flatiron well system.  (ECF 153, p.10,21).  The defendants dispute the Town’s 
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claim to ownership of the back-up system, but in any case, that system is not 

separable from the overall new system. (141-1, ¶20).  The water flows into the 

same tanks and is distributed from the tanks through the same water main, (Id.), all 

of which are owned by the Tribe. (71-1, Ex.11-16).  In fact, by persisting in 

running the back-up system, the Town is substantially degrading the overall water 

supply to the Town and surrounding areas, causing health and safety concerns and 

complaints by customers who thought that poor quality water was a thing of the 

past. (141-1, ¶21). 

  The threshold issue of ownership and title must be established to claim 

harm.  As the Magistrate found, the Town has failed to establish such ownership 

and title, and, thus, it suffers no irreparable harm even if money damages are not 

available.  See e.g. Associated General Contractors of California, Inc. v. Coalition 

for Economic Equity, et al., 950 F.2d 1401, 1412 (1991).  If the foundational basis 

for its claim has not been established – title and ownership over the water supply 

and systems – the unavailability of money damages is irrelevant.5   

3.  The Balance of Equities Does Not Favor the Town 

  The Town claims that its utility revenue declined from 2013 and 2014. (ECF 

153, p.26).  That is because the Town does not provide any water and sewer 

services in Browning. (ECF 129-7, ¶¶12,13).  And, it cannot provide any services 

                                                
5 The loss of business revenue or monetary harm is not sufficient to establish irreparable injury. 
See Oakland Tribune, Inc. v. Chronicle Pub. Co., Inc., 762 F.2d 1347, 1376 (9th Cir.1985).   
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outside its municipal limits as a matter of municipal law.  (ECF 129-1, ¶26).  In 

fact, any money the Town did collect in 2011, 2012, 2013 and 2014 is subject to 

scrutiny, as it has not been accounted for due to the Town’s refusal to conduct 

audits of its books since 2010, as required by Montana law. (ECF 129-1, ¶15; See 

2-7-503, MCA). Moreover, it is subject to scrutiny, because it has taken money for 

services that it demonstratively does not provide.  See section above (Operations of 

Water and Sewer Utility in Browning).    

  Throughout this case, the Town has persistently failed to recognize the 

reason the Tribe terminated the MOA.  The Town breached its duties under the 

MOA.  (ECF 129-1, ¶¶3,4).  It refused to make the payments called for under the 

MOA, refused to meet with the Tribe for two (2) years, and unlawfully 

commingled utility revenues in violation of both the MOA and Montana law. Id.; 

(ECF 137, p.6, Finding 10-3). 

  The Town is not compliant with the Montana Single Audit Act. §2-7-501, 

MCA.  (ECF 129-1, ¶15).  This law requires Montana governmental entities, such 

as the Town, to file an annual audit. §2-7-503(1), MCA.  The Town has not filed 

such an audit since 2010. (ECF 129-1, ¶15).  Its last audit showed that it had 

commingled and misappropriated $619,689 from its Water Fund during FY2010. 

(ECF 137, p.6, Finding 10-3).  The audit contains numerous other deficiencies, 

including the “Town does not possess the knowledge, or qualifications to prepare 
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financial statements, review financial statement, or review other work prepared by 

an external firm….” (ECF 137, Finding 10-5); and “the Town is continuing to 

borrow money from the Water and Sewer funds to fund the operations of the 

General fund and the Solid Waste fund. These advances are not being repaid and 

there is a growing cash shortage.” (ECF 137, p.7, Finding 10-3).  

  Under these circumstances, the Town should not be heard to complain about 

its financial circumstances.  (See ECF 153, p. 26,27).  Until it becomes compliant 

with Montana law, and honestly accounts for the public’s money, it lacks the 

credibility to make any assertions about its financial condition.  The balance of 

hardships does not favor the Town. 

  On the other hand, the defendants have shown that the Tribe will suffer 

significant hardship if an injunction is issued.  The Tribe is responsible for 

complying with the terms and conditions of its Water Revenue Bonds issued to it 

for construction of the water supply system.  The Water Revenue Bonds, and 

required reserve fund transfers, are paid every month using water revenue 

generated from customers of TMWC.  (ECF 129-9, ¶¶6-9).   Therefore, if an 

injunction is granted, the Tribe will default on its $3,301,400 federal bond 

obligations that will certainly result in irreparable harm to the Tribe. 

  In addition, an injunction will not only result in economic hardship to the 

Tribe, the Tribe would suffer damage to its sovereignty and jurisdiction if the 
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Town is allowed to operate the Tribe’s water system without proper authorization.  

The Tribe has sovereign governmental interests to protect, and safeguard - the 

Tribe’s water and property.  An injunction would destroy this interest and cede to 

the Town, water and property belonging to the Tribe.  

4.  The Public Interest Does Not Weigh in the Town’s Favor 

  The Magistrate correctly found that a preliminary injunction could result in 

the loss of water services to customers.  (ECF 153, p.6).  Since the Town does not 

provide any water service, enjoining TMWC from providing essential government 

services would create uncertainty in the availability of water service to water users 

in Browning.  It would also create uncertainty relating to the availability of sewer 

service, as the Town has refused to provide any sewer services in Browning.  (ECF 

129-8, ¶¶13,14; ECF 129-6, ¶¶6-8).  If an injunction is granted, the people of 

Browning would not receive safe drinking water nor would they receive sanitary 

sewer services. 6   An injunction is not in the public interest.  

  In addition, the public has an interest if not a right to safe, clean drinking 

water, an adequate sewer system at a reasonable cost provided by trained and 

experienced personnel.  Only the Tribe can provide these services.  Only the Tribe 

possesses the water supply, the treatment facility and the other infrastructure to 

                                                
6 Such an injunction further would directly implicate the Tribe, a non-party and owner of the 
water and sewer utility, under defendants’ 12(b)(7) motion.   
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provide these services.  Only the Tribe has the necessary trained and experienced 

personnel and administrative structure to deliver these services.   The Town, on the 

other hand, completely lacks the necessary elements of a utility to provide any 

services. 

  Moreover, the public has an interest in assuring that it is properly charged 

for water and sewer service; and the income received from those charges is 

properly accounted for and used.  The Town, by its conduct, supra, completely 

lacks the fidelity to properly account for the funds necessary to operate these 

utilities.  

  The evidence here shows the following: 1) that the Town does not own the 

water source, the treatment system, or the major elements of the distribution 

system for the utility (129-7, ¶12; see ECF 71-1, Ex.11-20); 2) that the Town 

refused to meet with the Tribe to establish utility rates (129-1, ¶8); 3) that the 

Town’s last audit shows that it has unlawfully commingled $689,906 in utility 

payments (ECF 129-1, ¶15); 4) that it charges customers for water and sewer 

services that it does not provide (ECF 129-7, ¶¶8-10; ECF 129-6, ¶¶6,7; ECF 129-

4, ¶¶3,4); 5) that while it charges for water and sewer services that it does not 

provide, it refuses to pay for the water and sewer services it receives from the 

Tribe (ECF 129-7, ¶¶8-10; ECF 129-2, ¶¶6,7); 6) that when asked to provide 

maintenance service by its customers, it refers them to TMWC; (ECF 129-7, ¶10; 
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ECF 129-6, ¶¶6, 7; ECF 129-4, ¶¶3,4); 7) that the only water source the Town 

claims to own has not been in regular use for several years (ECF 129-8, ¶¶5,9); 8) 

that the only water source the Town claims to own does not meet applicable 

standards (ECF 129-8, ¶¶7,9); and 9) that the Town has not provided 

administrative services necessary to operate the utility (ECF 129-1,¶15). 

  Clearly, these facts alone show that the Magistrate was correct to find that it 

is in the public’s interest to deny the Town’s TRO/Preliminary injunction.   

         CONCLUSION 

  The Town’s entire argument is exclusively premised on its claim to 

ownership and operation of utility systems in Browning.  However, its asserted 

ownership and operation is not a fact that can be assumed.  Indeed, the defendants 

have shown that the Town has no ownership interest in the essential elements of 

the utility systems, and it does not operate the systems.  At minimum, defendants 

have shown the Town’s ownership is seriously contested and that its operations are 

illusory.  As such, the Town has no right to an injunction and, based on Idaho v. 

Coeur d’Alene Tribe, this Court lacks jurisdiction to consider or determine under 

Ex parte Young what is essentially the equivalent of a quiet title action.  This Court 

also lacks jurisdiction over the Town’s Indian Civil Rights Act claims which, as 

the Magistrate found, form the legal basis for the Town’s claims.   

  For these reasons, and for the reasons set forth above, the Magistrate’s 
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Findings and Recommendations denying the Town’s Temporary Restraining 

Order/Preliminary Injunction should be confirmed and ratified. 

 DATED this 20th day of April 2015. 

       /s/ Lawrence A. Anderson 
       Lawrence A. Anderson  
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