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         IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

GREAT FALLS DIVISION 
 

TOWN OF BROWNING, a 
Montana Municipal Corporation,
          
            Plaintiff,     
 
      v.       
 
WILLIE A. SHARP, JR.;  
FORRESTINA CALF BOSS RIBS;  
PAUL McEVERS; WILLIAM OLD  
CHIEF; CHERYL LITTLE DOG;  
SHAWN LAHR; ALVIN YELLOW  
OWL; DEREK KLINE; HARRY  
BARNES; ILIFF KIPP; TYSON  
RUNNING WOLF; JOE McKAY;  
EARL OLD PERSON; and NELSE  
ST. GODDARD, 
                                    
                Defendants.  
 

       

 

      CV-14-24-GF-BMM-JTJ 

              FINDINGS AND  
     RECOMMENDATIONS 

 
BACKGROUND 

 Plaintiff seeks a preliminary injunction and temporary restraining order. 

(Doc. 126). Plaintiff seeks to prevent Defendants from interfering with Plaintiff’s 

ownership and operation of its utility infrastructure, systems, and services. Plaintiff 

further seeks to prevent Defendants from shutting off utility services to Plaintiff’s 

utility customers. Plaintiff also seeks to prevent Defendants from demanding that 
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payment for utility services be made to the Two Medicine Water Company instead 

of to the Town of Browning. Defendants oppose Plaintiff’s motion.   

STANDARD 

A preliminary injunction is an “extraordinary remedy never awarded as of 

right.” Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). A court 

must “balance the competing claims of injury and must consider the effect on each 

party of granting or withholding the relief.” Id. In order to obtain a preliminary 

injunction, the movant must establish that he is likely to succeed on the merits, that 

he is likely to suffer irreparable harm in the absence of preliminary relief, that the 

balance of equities tips in his favor, and that an injunction is in the public interest. 

Id. at 20.  

ANALYSIS 

1. Success on the Merits  

Plaintiff has brought an action against members of the Blackfeet Tribe 

pursuant to ex Parte Young.  To succeed on the merits, Plaintiff must demonstrate 

that the official sued has acted, has threatened to act, or may act under purported 

authority of the tribe in violation of federal law and in excess of the limitations 

placed on the power of the tribe. Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 

F.3d 1085, 1092 (9th Cir. 2007). Plaintiff contends that Defendants have or will 
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violate 25 U.S.C. § 1302(a)(5) by taking the Plaintiff’s private property without 

just compensation.  

 Plaintiff has failed to demonstrate likelihood of success on the merits. 

Plaintiff contends that Defendants have exercised unauthorized control over the its 

utility system. Defendants respond that the Blackfeet Tribe is the true owner of the 

utility system in question. Plaintiff points to an investment it made in a well and 

pump system in 1934 as evidence of its ownership. Defendants respond that the 

Blackfeet Tribe has since replaced this system. Plaintiff points to meeting minutes 

from 1956 which discuss a bidding process for a 500,000 gallon steel tank for 

water storage. Defendants respond that this tank has since been replaced by a 

million gallon tank and a 300,000 gallon tank. Both tanks are located on Blackfeet 

Tribal Trust property, and Defendants appear to allege that the Blackfeet Tribe 

owns these tanks.  

Defendants further point to the Blackfeet Tribe’s ownership of the Two 

Medicine Reservoir; a water treatment plant located near East Glacier, MT; a 

pipeline that transports water from the treatment plant to the Town of Browning 

and the Browning community; a chlorinator booster station; and a Supervisory 

Control and Data Acquisition system that electronically monitors and controls the 

water treatment plant operations and the water levels in the new water storage 

tanks. (Doc. 129 at 4-6).  
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In light of these factual disputes, it is unclear whether Plaintiff or the 

Blackfeet Tribe is the true owner of the utility system in question. If the Blackfeet 

Tribe owns the utility system, then Defendants’ exertion of control over the utility 

system would not be unauthorized. Similarly, Defendants’ actions would not 

violate 25 U.S.C. § 1302(a)(5). Plaintiff has failed to demonstrate likelihood of 

success on the merits.  

2. Irreparable Harm 

Plaintiff argues that it will suffer irreparable harm absent a preliminary 

injunction. Plaintiff points out that the only relief available in an ex Parte Young 

action is prospective, injunctive relief. No monetary damages will be awarded. The 

Court agrees that this fact weighs in Plaintiff’s favor on the issue of irreparable 

harm. Plaintiff has failed to demonstrate, however, likelihood of success on the 

merits. If Plaintiff is not the true owner of the utility system in question, then 

Plaintiff will suffer no harm from Defendants’ actions. Plaintiff has therefore failed 

to establish that it will suffer irreparable harm absent a preliminary injunction.      

3. Balance of the Equities 

Plaintiff contends that the balance of the equities tip in its favor. Plaintiff 

argues that it is currently losing utility customers and revenue as a result of 

Defendants’ actions. Defendants contend that the Two Medicine Water Company 

provides all of the water services and pays all of the costs of operation and 
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maintenance for the system. Defendants argue that Plaintiff previously had 

collected revenue from customers, and kept all of the revenue, without actually 

providing any service or paying any of the costs of operation or maintenance of the 

utility system. Defendants argue that Plaintiff breached the Memorandum of 

Agreement by failing to remit a portion of the utility revenue to the Blackfeet 

Tribe. Defendants contend that the Blackfeet Tribe terminated the Memorandum of 

Understanding due to Plaintiff’s breach. Defendants argue that the Two Medicine 

Water Company then began billing its customers directly, rather than using 

Plaintiff as a middleman.  

Plaintiff has failed to demonstrate that it owns and manages the water utility 

system from which the Two Medicine Water Company is currently collecting 

revenue. Plaintiff has failed to demonstrate that the balance of the equities tip in its 

favor.  

4. Public Interest 

The residents of the Browning community have a strong interest in 

continuing to receive water and utility services. The parties have raised factual 

issues as to which party actually owns and operates the water services for the 

Browning community. The parties agree, however, that paying customers currently 

receive water services.  
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The Court is uncertain what affect a preliminary injunction would have on 

the water services in the Browning community. Plaintiff argues water services 

would continue if a preliminary injunction were granted. Defendants contend that 

the Plaintiff lacks the ability to continue providing water services without the 

Blackfeet Tribe’s water system. Defendants further contend that the Two Medicine 

Water Company should be paid for the water that it delivers. If the Court grants the 

preliminary injunction and prevents Defendants from collecting revenue, the Two 

Medicine Water Company could decide to stop delivering water. A preliminary 

injunction could therefore result in the loss of water services to members of the 

Browning community.   

Given this uncertainty, the Court is unable to find that the public interest 

supports the granting of a preliminary injunction. The prudent course is to continue 

the status quo, which will continue the water service in the Browning community.  

The Court FINDS: 

1. Plaintiff fails to demonstrate likelihood of success on the merits.  

2. Plaintiff fails to demonstrate that it will suffer irreparable harm in the 

absence of a preliminary injunction. 

3. Plaintiff fails to demonstrate that the balance of the equities tip in Plaintiff’s 

favor. 
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4. Plaintiff fails to demonstrate that a preliminary injunction is in the public 

interest.  

The Court RECOMMENDS:  

The District Court should DENY Plaintiff’s motion for a preliminary 

injunction and temporary restraining order (Doc. 126).  

NOTICE OF RIGHT TO OBJECT TO FINDINGS AND 
RECOMMENDATIONS AND CONSEQUENCES OF FAILURE TO 

OBJECT 
 

The parties may serve and file written objections to the Findings and 

Recommendations within 14 days of their entry, as indicated on the Notice of 

Electronic Filing.  28 U.S.C. § 636(b)(1).  A district judge will make a de novo 

determination regarding any portion of the Findings and Recommendations to 

which objection is made.  The district judge may accept, reject, or modify, in 

whole or in part, the Findings and Recommendations.  Failure to timely file written 

objections may bar a de novo determination by the district judge. 

DATED this 25th day of March, 2015. 
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