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The United States hereby opposes Defendants the State of Maine, et al., motion for 

summary judgment and Defendant-Intervenors City of Brewer, et al., (“NPDES Intervenors” or 

“NPDES”) motion for judgment on the pleadings.1     

I.  INTRODUCTION 

 The United States’ opening brief in support of summary judgment established that the 

Maine Implementing Act’s (“MIA”) description of the Penobscot Indian Nation’s (“Nation” or 

“Penobscots”) Reservation as islands within the Penobscot River could not be read on its face as 

excluding the surrounding waters of the Main Stem (the portion of the River in which the 

Nation’s islands lie).   Proceeding to apply the normal tools of statutory interpretation, we 

examined Congress’s understanding and purpose in enacting the Maine Indian Claims Settlement 

Act (“MICSA”) and in ratifying the MIA (collectively, the “Settlement Acts”), as well as the 

structure and design of those Acts.  25 U.S.C. 1721-1735; Me. Rev. Stat. Ann. tit. 30 § 6201 et. 

seq.  Within that framework, Congress clearly intended to confirm to the Nation all Reservation 

lands that had not been transferred in the Treaties of 1796 and 1818 or afterwards.  Moreover, in 

examining the fairness of the Settlement Acts towards the Indians, Congress took note of the 

Nation’s on-reservation sustenance fishing right as an example of how the MIA preserved 

important aspects of the Penobscot Nation’s and Passamaquoddy Tribe’s inherent sovereignty.  

The Nation’s sustenance fishing right, however integral to the overall structure of the Settlement 

1 For purposes of this brief, “SMF” stands for the Statement of Material Facts in Support of the 
United States’ and Penobscot Nation’s Motions for Summary Judgment (ECF No. 119).  
References to documents on the Joint Stipulated Exhibit List (ECF No. 102) are by exhibit 
number from the list (Exh.) and then ECF number and then ECF page I.D., in the form: “Exh. 
XX, ECF No. XX at XX.”  References to documents submitted to the Court on the Public 
Document disk identify first the document number on the disk (as found on the Public Document 
Index, ECF No. 112-1) and then the page number superimposed on all the documents on the disk 
in the form: “P.D. X at XX.”  However, references to briefs of the parties and their supporting 
statements of fact use the internal pagination of the documents themselves rather than the ECF 
page I.D. number or the ECF page calculator. 
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Acts, would be rendered a nullity if the State were to prevail on the argument that the Nation’s 

Reservation ends at the uplands of its islands. 

 Examination of the Treaties of 1796 and 1818 shows that while the Nation ceded its lands 

on both sides of the River, it retained the Main Stem.  That reading is compelled by the plain 

language of the Treaties which, when read in conjunction with the Indian canon of construction, 

requires rejection of any interpretation that would turn the silence of the Treaties on the status of 

the River into a tacit agreement to cede it.  Moreover, inquiry into the historical circumstances 

surrounding the treaties, both those leading up to the treaties and those following them, shows 

that in expressly reserving their islands in both Treaties, the Nation intended to preserve its 

riverine existence in the face of growing pressure to open its lands for settlement, something that 

would not be possible if the Nation confined itself to its islands.  The Nation would not have 

understood that it was surrendering its lifestyle and culture by entering into these treaties.  

Accordingly, the Main Stem was never ceded to either Maine or Massachusetts and was part of 

the existing Reservation that Congress confirmed to the Nation in the Settlement Acts.   

 The United States further showed that the parties to the Settlement Acts in 1980 

understood that the Main Stem remained part of the Nation’s Reservation and available for 

sustenance fishing.  The Maine Attorney General opined in 1988 that Nation members could 

sustenance fish in the Main Stem without being subject to State fishing regulations.  In the 

1990s, the State began resisting the notion that the Main Stem, bank-to-bank, falls within the 

Nation’s Reservation but nevertheless argued that under Maine law the Nation’s reservation 

extended to the thread of the River on either side of each of its islands.  The United States agrees 

that the Nation has, at a minimum, rights extending to the thread of the River on either side of 

each of its islands.  Should the Court find disputes of fact preclude summary judgment on the 

- 2 - 

 

Case 1:12-cv-00254-GZS   Document 143   Filed 06/22/15   Page 10 of 68    PageID #: 8588



claim for bank-to-bank ownership of the Reservation, it still should rule that, as a matter of law, 

the Nation’s Reservation extends to the thread around its islands.  

 By contrast, the State’s opening brief confines itself to the text of the MIA’s Reservation 

definition.  This cramped reading cannot account for the structure and design of the Settlement 

Acts.  Instead of an in-depth statutory analysis, the State grasps at defenses seeking to foreclose 

the possibility of summary judgment in favor of the Nation and the United States.  The State asks 

the Court to address whether, under Fed. R. Civ. P. 19, the Court can properly address the merits 

of this controversy without joining all landowners along the Main Stem – although the State asks 

that the Court only consider the rights of absent parties after it addresses the State’s merits 

arguments.  Besides expressing a qualified concern for absent parties’ alleged interests, the State 

also argues that provisions in the Settlement Acts designed to ratify specific unlawful 

acquisitions of tribal lands must have effected a transfer of the Main Stem in its entirety to the 

State and landowners along the River.  Along similar lines, the State notes that it has long 

exercised regulatory and legislative authority over both the Penobscot River and the Nation, and 

argues that the long history of unauthorized regulation now bars any claims related to the Main 

Stem under vague equitable doctrines like laches.  Finally, the State articulates a host of 

counterclaims against the Nation that in many instances are entirely extraneous to the 

Reservation boundary question.  Through these counterclaims, the State hopes to secure 

sweeping declaratory relief limiting the Nation’s rights in various ways, even if it cannot prevail 

on the issue that lies at the heart of the present case and controversy.    

 The United States opposes the State’s Motion.  This case does not involve private 

landowners along the Main Stem.  It concerns two sovereigns, the State and the Nation, who are 

both currently asserting conflicting regulatory authority over the Main Stem – a conflict that 

- 3 - 
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derives from their differing interpretations of a federal statue and its implications for the  

boundaries of the Nation’s Reservation.  By determining whether the Nation’s Reservation 

includes some or all of the Main Stem, this Court will fully resolve the jurisdictional dispute by 

providing clarity to both sovereigns with regard to their respective rights and responsibilities 

over the Main Stem.   

 The State seeks to transform this case into a massive quiet title action in order to forestall 

a potential ruling against itself on the present motions.  The property interests of these riparian 

owners are not implicated in the present case.  To the extent any such owner claims an interest in 

the River adverse to the Nation’s, that individual’s interests are represented by the State in the 

current litigation.  Moreover, such owners will not be bound by the result of this litigation and 

they will be free to fully assert their rights should it ever come to pass that the Nation’s use of the 

River comes into conflict with their own use.  Based on the specific circumstances of their use of 

the River, such owners may have a defense that title was validly transferred to them.  However, 

the present litigation does not provide an occasion to summon every riparian landowner into 

court to adjudicate, one-by-one, the specifics regarding individual title claims in the River.  

Moreover, such an occasion will likely never arise as the Nation’s use of the River for 

sustenance fishing and hunting can co-exist with most private uses.  And where they conflict, 

Congress’s enactment of broad transfer provisions in the Settlement Acts may well protect 

established private uses of the Main Stem.   

 Just as there is no live case or controversy between the Nation and riparian owners along 

the Main Stem, there is no case or controversy to support the various counterclaims with which 

the State seeks to obfuscate the real issue.  The State seeks a declaration regarding the scope of 

tribal court jurisdiction over non-Indians, but fails to point to any tribal court proceeding 

- 4 - 
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underway that purportedly violates the terms of the Settlement Acts or presents a live case or 

controversy.  Similarly, the State seeks a ruling on whether the Nation can require permits for 

water sampling, but the State can show no interference on the Nation’s part with any water 

sampling efforts.  And the State wants a ruling on the Nation’s authority over salvage logging, 

even though it does not identify any salvage logging operation in the Main Stem, let alone one 

that is the subject of a dispute between the Nation and the State.  These and the State’s other 

counterclaims are just distractions, unsupported by standing, lacking in ripeness, and over which 

the Court lacks jurisdiction.   

In short the majority of the State’s brief is focused on obfuscating the issue at hand, 

rather than seeking its resolution.  These efforts, however, are unavailing.  The State started this 

case by formally opining that the Nation has no rights in the Main Stem, altering its longstanding 

position, and warning the Nation that should it disagree, it must seek resolution of the matter in 

the proper forum or else risk conflict on the Main Stem.  The Nation has done so, and the time 

has come to resolve the issue at the heart of this case. 

II.  ARGUMENT 

A. Summary of Argument.   

 Although the State’s brief leaps to merits, the Court must consider the State’s Rule 19 

argument first, since that query determines whether it is proper to reach the merits in the absence 

of riparian landowners along the Main Stem.  The State cannot raise and reserve a Rule 19 

defense, asking the Court to consider Rule 19 only if it fails on the merits.  As courts have noted, 

the State’s approach to Rule 19 undermines the equitable concerns that drive Rule 19.  

Moreover, since joinder is feasible, the Rule 19 defense is really a motion to join parties, and the 

- 5 - 
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First Circuit has made clear that under circumstances like this, such a motion should denied as 

untimely.   

 But even if the Court considers the merits of the Rule 19 argument, there is no basis for 

either dismissing this action for lack of indispensable parties or considerably delaying 

proceedings to join property owners on the Main Stem.  To the extent any owner along the River 

claims an interest in the Main Stem (something that is far from clear), such interests are 

adequately represented by the State.  Moreover, provisions in the Settlement Acts relating to title 

transfer likely operate to protect long-established uses of the River such that those who have 

erected docks, dams or other structures in the River have an additional defense that the State 

cannot raise.  Such a transfer defense is fact specific, dependent on the circumstances of each 

riparian landowner, resulting in hundreds of separate title adjudications should the State succeed 

in requiring the rights of all riparian owners be determined in the present proceeding.  Given that 

the Nation has no conflict with these riparian owners and probably never will, there is no reason 

to hail them into Court at this juncture. Instead, the Court can fashion a final decree protecting 

the potential interests of absent riparian owners.  Such a decree would clarify the Nation’s 

Reservation boundary in the Main Stem, while making clear that it is subject to modification if a 

live dispute arises involving a riparian owner who asserts an interest in the River that conflicts 

with the Nation’s sustenance fishing and other rights in the Main Stem.  

 The State also argues that the Court need not reach the merits because (1) the transfer 

provisions of the Settlement Acts effectually transferred the Main Stem from the Nation’s 

Reservation into State hands; and (2) equitable doctrines like laches require such a transfer, even 

if the Settlement Acts do not.  In both cases, the State relies on its history of legislation 

regulating the Penobscot River, the Penobscot Nation, and the Penobscot Nation’s Reservation.  

- 6 - 
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However, the State’s argument would lead to absurd results: if the long history of the State’s 

assertion of jurisdiction over the Nation and its lands sufficed to work a valid transfer, the 

Nation’s entire Reservation would have been transferred to the State by virtue of the land claim 

settlement.  Something more concrete is required to establish a transfer within the meaning of the 

Settlement Acts.  The State’s laches argument fails as well because whatever course of dealings 

the State had with the Nation prior to the Settlement Acts, in 1980 it arrived at a compromise 

with the Nation whereby it acknowledged the Nation’s existing Reservation lands in exchange 

for the extinguishment of the Nation’s broader land claims.  The State cannot now resort to 

equity to alter the terms of the settlement to which it agreed and from which it benefitted and 

continues to benefit.   

 As to the merits, the State’s argument boils down to an assertion that because the Main 

Stem is never expressly mentioned, either in the statutory provision defining the Nation’s 

Reservation, or in the legislative history of the Settlement Acts, the Nation’s Reservation must be 

limited to the uplands of its one hundred plus islands in the Main Stem.  As demonstrated in the 

United States’ opening brief and briefly reiterated here, this argument cannot survive a proper 

statutory analysis which takes account not only of the ambiguity inherent in defining a 

reservation in terms of islands but also the broader structure and design of the Settlement Acts.  

The State invokes an interpretive canon that presumes that Congress transfers the beds of 

navigable rivers within a territory to a State at the moment of its admission to the Union.  

Because Maine was formed from Massachusetts, one of the original colonies, and the United 

States neither transferred nor reserved the lands at issue here, the presumption is inapplicable.  

Further, the State cannot have it both ways.  With regard to its citizens, it does not claim title to 

navigable waters, so why would the presumption only apply to displace the Nation?  The 
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relevant interpretive canon, the Indian canon, defeats the State’s narrow reading because it 

requires that ambiguities in the Settlement Acts be construed in favor of the Nation, not the State. 

 Outside the central issue of this case, the State raises a host of counterclaims seeking 

advisory opinions from this Court on various issues like the scope of tribal court jurisdiction, the 

Nation’s authority to regulate navigation, the Nation’s authority to regulate water and fish 

sampling, and the Nation’s authority to regulate salvage logging within its Reservation.  These 

claims, to the extent they are not resolved along with the question of the boundary of the 

Nation’s Reservation, lack a live case or controversy.  In each case, the State both lacks standing 

and cannot show ripeness sufficient to warrant declaratory or injunctive relief from this Court.  

Moreover, the State cannot demonstrate any waiver of the United States’ sovereign immunity for 

these hypothetical questions posing as counterclaims. 

Finally, the NPDES Intervenors’ Motion for Judgment on the pleadings makes similar 

arguments to those raised by the State with regard to the merits and should be denied for the 

same reasons. 

B. Standard for Summary Judgment.   

Summary judgment is appropriate “when there is no genuine issue as to any material fact 

and the moving party is entitled to judgment as a matter of law.”  Atwater v. Chester, 730 F.3d 

58, 63 (1st Cir. 2013) (internal quotations omitted).  Where parties cross-move for summary 

judgment, “the standard does not change; [the Court] view[s] each motion separately and draw[s] 

all reasonable inferences in favor of the respective non-moving party.”  Bonneau v. Plumbers 

and Pipefitters Local Union 51 Pension Trust Fund ex. rel., 736 F.3d 33, 36 (1st Cir. 2013).  

With regard to the NPDES Intervenors’ motion for judgment on the pleadings, the Court 

must take “as true the well-pleaded facts in the complaint and draw[] all reasonable inferences in 
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favor of the plaintiff.”  Frappier v. Countrywide Home Loans, Inc., 750 F.3d 91, 96 (1st Cir. 

2014).  

 C.  The State’s Rule 19 Argument should be rejected. 

 The State conditionally raises a defense of failure to join indispensable parties pursuant to 

Fed. R. Civ. P. 19.  Such a defense would require this Court to decide whether there are 

necessary parties who should be joined to this litigation.  If there are, then the present motions by 

all parties must be set aside or denied while the requisite parties are joined.  The State could have 

raised the matter of joinder at any time in the litigation, but for tactical reasons has chosen to 

reserve the issue and, in fact, continues to reserve it.  The State asks the Court to consider its 

joinder defense only in the event that the Court concludes that it will not prevail on the merits.  

Otherwise, it sees no joinder problem.  Such a position is both untenable and inequitable.  If 

joinder of absent parties is required, as the State argues, then they must be joined before the 

Court addresses the merits at all.  In short, the State’s Rule 19 defense, if successful, precludes 

relief at this juncture for all parties, not just Plaintiffs.   

 The Court, however, should not reach the joinder defense.  Courts have found the defense 

waived when raised in an untimely fashion.  The State’s novel posture of raising the matter of 

allegedly necessary parties to this litigation while simultaneously asking the Court not to address 

it to the extent it prejudices the State’s own chance of prevailing on the merits should be 

construed as a de facto waiver of the defense.  To the extent the Court decides to consider the 

Rule 19 defense, it should conclude that this action may proceed in the absence of riparian 

owners along the River.  That is because it is not clear that such private riparian owners claim an 
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interest in River itself.2  Further, to the extent that they do and have acted upon that interest, the 

Settlement Act transfer provisions may provide them fact-specific defenses that are dependent 

upon their individual circumstances.  Pragmatically speaking, it is the State, not absent parties, 

that presently seeks to curtail the Nation’s exercise of any on-reservation rights within the Main 

Stem and in all likelihood there will never be a case or controversy between the Nation and  

absent parties.  Any declaratory relief fashioned by this Court regarding the Nation’s rights to the 

Main Stem could reserve potential transfers of portions of the Main Stem that might be claimed 

by persons and entities not involved in the litigation.   

 “Rule 19 is designed to protect the interests of parties who are not yet involved in 

ongoing litigation.”  Jimenez v. Rodriguez-Pagan, 597 F.3d 18, 25 (1st Cir. 2010).  The Rule 

requires first that the Court determine whether absent parties are necessary to the litigation, 

something that involves “pragmatic judgments” as well as “considerations of efficiency and 

fairness, growing out of the particular circumstances of the case.”  Picciotto v. Continental Cas. 

Co., 512 F.3d 9, 14 (1st Cir. 2008) (internal quotations omitted).  A person is necessary (or 

“required” under the language of the Rule) if either (a) “in that person’s absence, the court 

cannot accord complete relief among existing parties” or (b) the “person claims an interest 

relating to the subject of the action” and resolving the action in their absence would either 

“impair or impede the person’s ability to protect the interest” or “leave an existing party subject 

to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because 

of the interest.”  Fed. R. Civ. P. 19(a)(1)(A)-(B); see also Picciotto, 512 F.3d at 16 & n.10.  If the 

2 The State also raises the interests of local government entities along the Main Stem, but at the 
same time notes that “joinder of all State riverside owners has occurred because the United 
States has joined the State of Maine.”  ECF No. 117 at 47.  In any event, their joinder is not 
necessary for the same reasons that private landowners need not be joined. 
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Court concludes an absent party is necessary, they must be joined if feasible.  Fed. R. Civ. P. 

19(a)(1). 

 1. If the Court is going to address the State’s Rule 19 defense, it must address it prior to 

deciding whether the State is entitled to summary judgment on the merits.  The State attempts to 

stake out a novel and patently self-serving position: it believes absent parties are necessary to a 

proper resolution of this case but does not want that fact to hinder the Court from ruling 

favorably on its own motion for summary judgment.  If, however, it appears that the Court 

cannot grant the State summary judgment, it asks that the Court set the merits aside and instead 

address whether in “equity and good conscience, the action should proceed among the existing 

parties.”  Fed. R. Civ. P. 19(b).  See ECF No. 117 at 49 (requesting Court to address Rule 19 in 

the event it cannot grant the State summary judgment on the merits).  The State’s purpose is not 

so much to protect the interests of absent parties as to provide itself a second opportunity to 

address the merits.  As the Fifth Circuit has noted, the attempt to use Rule 19 in this fashion 

“disregards the compelling equitable considerations” behind the Rule and “would make of it a 

delusion and a snare.”  Young v. Powell, 179 F.2d 147, 151-52 (5th Cir. 1950). 

 Young rejected the notion that Rule 19 equitable concerns can be evaluated based on the 

“relief granted, rather than that asked,” holding that an action that should have been dismissed 

for failure to join indispensable parties could not be affirmed on appeal just because the relief 

actually granted did not prejudice absent parties. Id. at 152 (“[T]here has never been any basis 

for the view that where the want of indispensable parties has been timely called to the attention 

of the trial judge . . . such want can be regarded as cured by the fact relied on here, that a 

judgment has been granted . . . in favor of the absent parties[.]”); see also Pioche Mines Consol., 

Inc. v. Fidelity-Philadelphia Trust Co., 202 F.2d 944, 948 (9th Cir. 1953) (“We think it more 
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than doubtful whether the form of the relief granted is of any consequence, even though it is 

favorable to the absent party.”).3  

 The State here, however, is not asking a court of appeals to sustain a favorable judgment.  

Rather, it is asking for judgment on the merits only if such judgment will be rendered in its favor.  

While Young has been criticized on the ground that an appellate court should address Rule 19 

from the standpoint of the holding it is reviewing, see 7 Wright, Miller, & Kane, Federal 

Practice and Procedure § 1609 (3d ed. 2001), p. 143, that criticism does not extend to the 

present situation where a party invokes Rule 19 conditionally, about which the same authority 

comments: “there is danger in encouraging the district court to proceed to and try on the merits a 

suit that is maintainable only if a particular result is ultimately reached on the merits.”  Id.  If this 

Court is going to address the State’s Rule 19 concerns, it must do so before it turns to the merits. 

 The State’s proposed course of action, besides making a mockery of the purpose of the 

Rule, see Young, 179 F.2d at 151-52, is unworkable in any event.  Were the Court only to turn to 

Rule 19 after concluding it could not rule for the State, that would already be a partial decision 

on the merits potentially prejudicing the interests of absent parties, assuming for the sake of 

argument that the State’s Rule 19 concerns are valid. 

 2. The State’s Rule 19 conditional motion is untimely.  Motions under Rule 19 can be 

denied where a litigant knows about absent but potentially necessary parties and delays bringing 

the motion without good cause.  See Nat’l Ass’n of Chain Drug Stores v. New England 

3 However, where a court has not reached the merits, but rather dismissed for failure to state a 
claim, the failure to join indispensable parties is cured because such a dismissal disposes of no 
claims and therefore can prejudice nobody.  See Bourdieu v. Pacific Western Oil Co., 299 U.S. 
65, 71 (1936) (where there is “no cause of action,” there can be no indispensable party “since 
[such a party] cannot be prejudiced by, and has no interest in requiring protection in, a 
proceeding which at the threshold is seen to be without substance”).  The present case is well 
past the threshold of ascertaining whether Plaintiffs state a substantive claim. 
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Carpenters Health Benefits Fund, 582 F.3d 30, 43 (1st Cir. 2009) (“Rule 19 dismissals are rarely 

appropriate when the objection is first made at the end of the case.”); Northeast Drilling, Inc. v. 

Inner Space Servs., Inc., 243 F.3d 25, 37 (1st Cir. 2001) (affirming denial of Rule 19 motion 

brought after scheduling order deadline for joining parties); Stevens v. Loomis, 334 F.2d 775, 778 

(1st Cir. 1964) (“If an absent beneficiary is merely a necessary party, the fact that no complaint  

as to her absence was made for two years may be a reason for exercising discretion in favor of 

not dismissing”).4   

 The State argues that joinder is feasible, ECF No. 117 at 46-47, so its “defense” is really 

an untimely motion to join necessary parties.  The scheduling order in this case required joinder 

of parties by May 7, 2013.  ECF No. 14 (Order of February 19, 2013) at 2.  Although the 

schedule was subsequently amended several times, no party ever sought to extend the date for 

joinder of parties.  See e.g., ECF No. 15 (March 7, 2013 Joint Motion to Amend Scheduling 

Order).  The First Circuit has held that a Rule 19 motion brought after the time to join parties has 

closed, without a showing of good cause for the delay, can be denied as untimely.  See Northeast 

Drilling, 243 F.3d at 37 (“the failure to meet this [scheduling order] deadline constituted an 

independent ground for denying the [Rule 19] motion”).  In that case the First Circuit noted that 

the party raising Rule 19 was obliged both to “ask the court for leave to modify the scheduling 

order” to allow joinder to be raised untimely and to “articulate . . . ‘good cause’ to excuse the 

belated filing” if it wished “to join a necessary party beyond the specified deadline.” Id. at 36. 

4 See also Gil Enterprises, Inc. v. Delvy, 79 F.3d 241, 247 (2d Cir. 1996) (affirming district court 
refusal to join pursuant to Rule 19 given “the late date at which [plaintiff] raised this procedural 
defect” and that plaintiff could have simply joined the party); Arnold v. BLaST Intermediate Unit 
17, 843 F.2d 122, 125 n.6 (3d Cir. 1988) (“BLaST’s Rule 19 claim is nonetheless barred by the 
equitable principle of laches here, where BLaST itself failed to join the Commonwealth despite 
ample opportunity.”). 
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 In this case, the State does not attempt to – and cannot – show good cause for its delay in 

raising Rule 19.  As early as August 26, 2013, it sought to amend its Answer to the Nation’s 

Complaint to state a Rule 19 defense.  ECF No. 36-1 (proposed amended answer).  Instead of 

raising the defense then, it waited two years, choosing to let discovery play out and summary 

judgment briefing to begin, knowing full well that if absent parties were to be joined, they would 

likely have an interest in participating in discovery and pursuing their own motions for summary 

judgment – circumstances which warrant enforcing the scheduling order against the State.  

Moreover, the State, even at this late juncture, continues to delay in raising Rule 19 because it 

does not want Rule 19 to prejudice its own chances of success on the merits.  However, as 

discussed above, the State’s request that the Court only consider Rule 19 in the event it will not 

grant the State summary judgment is untenable.  Because even at this juncture the State declines 

to actually raise its Rule 19 defense, it can show no good cause for delay and the defense should 

be considered waived as untimely. 

 3. Private riparian landowners along the Main Stem are not necessary parties and thus 

need not be joined.  A party is “required” or “necessary”5 within the meaning of Rule 19(a)(1) if 

(A) complete relief cannot be granted in the party’s absence or (B) the party claims an interest in 

the subject of the litigation that (i) may be impaired or impeded in their absence or (ii) may leave 

an existing party subject to inconsistent obligations.  Fed. R. Civ. P. 19(a)(1).  Riparian owners 

on the Main Stem are not needed for Maine and the Nation to resolve their jurisdictional dispute 

over the Main Stem; indeed, landowners have no stake in the dispute regarding sustenance 

5 Rule 19(a) presently refers to “required” parties although previously such parties were termed 
“necessary.”  Bacardi Intern. Ltd. v. Suarez & Co., Inc., 719 F.3d 1, 10 n.12 (1st Cir. 2013).   
Sometimes courts use “required,” id., and sometimes courts still use the term “necessary,” 
Watchtower Bible and Tract Soc. of New York, Inc. v. Municipality of San Juan, 773 F.3d 1, 13 
(1st Cir. 2014), but it all means the same.   
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fishing.  Further, a required party must claim an interest in the subject of the litigation – here the 

Main Stem.  The specific factors of Rule 19 are considered immediately below. 

 4. This Court can accord complete relief without joining riparian landowners.  With 

regard to Rule 19(a)(1)(a), the requirement that a court be able to fashion complete relief without 

joining absent individuals as parties, the First Circuit has made clear that “[r]elief is complete 

when it meaningfully resolves the contested matter as between the affected parties.”  Watchtower 

Bible and Tract Soc’y v. San Juan, 773 F.3d 1, 13 (1st Cir. 2014).  The purpose of this litigation 

is to resolve a jurisdictional dispute between the State and the Nation with regard to what 

portions of the Main Stem fall within the Nation’s Reservation based on a federal statute.  To be 

specific, the scope of the Nation’s right to engage in sustenance fishing without molestation by 

the State is before the Court.  Both the State and the Nation seek clarity with regard to their 

respective law enforcement responsibilities within the Main Stem and the Court can provide that 

clarity by fashioning appropriate declaratory and equitable relief.   

 Both the MICSA and the MIA have provisions designed to validate transfers of Indian 

lands under certain circumstances, see 25 U.S.C. § 1723(a)(1); Me. Rev. Stat. Ann. tit. 30, § 

6213.  Portions of the Main Stem may have been transferred to riparian landowners under the 

terms of those statutes.  However, the Court need not engage in the fact-specific, parcel-by-

parcel inquiry required to determine this now.  Indeed, such a lengthy and cumbersome process 

would disserve both the State and the Nation’s pressing need for clarification of the Nation’s 

Reservation boundary.  It would suffice for present purposes for the Court to note that any 

declaratory relief is limited to the parties at bar and does not preclude the potential for future 

modification based on possible facts and circumstances giving rise to claims of absent third 

parties.  In other words, all parties before the Court would be bound by the decree as regards the 
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entirety of the Main Stem unless and until some absent party in subsequent litigation establishes 

through a judgment that some portion of the Main Stem ought be treated under different 

jurisdictional terms.  Framing a decree in this fashion would afford complete relief, enabling the 

State and the Nation to exercise their respective rights and responsibilities in the Main Stem 

immediately.   

 5. It is not clear who “claims” an interest in this litigation and, in any event, their 

interest is adequately represented by the State and the NPDES Intervenors.  The State presumes 

that riparian owners claim an interest in the Main Stem.  However, unlike deeds where the 

ownership interest is described in metes and bounds, riparian interests generally are not spelled 

out.  Rather, whether such an ownership interest exists is typically inferred by analyzing the 

language describing the property’s boundary along the waterbody, where the intent of the grantor 

is not made clear by other means.  See e.g., Charles C. Wilson & Son v. Harrisburg, 107 Me. 

207, 77 A. 787, 789-90 (Me. 1910).  Without analyzing the deed of each riparian owner, no one 

can conclude that such an owner might fairly presume an ownership interest in the River itself.  

Moreover, one cannot simply presume that all riparian owners on the River are, like the State, 

willing to ignore the long and overt history of the Nation’s attachment to the River and that 

therefore they believe themselves to have ownership rights in the Nation’s historic Reservation.  

Without more, the State provides no basis for rounding up and dragging potentially disinterested 

private owners up and down the River into Court.  This case has been on-going for several years 

and has been well publicized.  Entities asserting an interest in the Main Stem have had ample 

opportunity to intervene and many have done so.  As for the balance, the State must establish 

which owners actually “claim[] an interest relating to the subject of the action,”  Fed. R. Civ. P. 
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19(a)(1)(B) (emphasis added), before the Court can determine if they are necessary or required 

parties. 

 Furthermore, as to these unjoined parties, whatever interest they do claim in the subject 

of this action is adequately represented by the State and the NPDES Intervenors, making joinder 

unnecessary.  Rule 19(a)(1)(B) “is concerned with protecting the interests of the absent party.”  

Bacardi Int’l Ltd. v. V. Suarez & Co., Inc., 719 F.3d 1, 10 (1st Cir. 2013).  Accordingly, a party 

is not necessary where the parties already involved in the litigation can adequately represent their 

interests.  Id. at 11 (“an absent party’s interests cannot be harmed or impaired if they are 

identical to those of a present party”); Pujol v. Shearson Am. Exp., Inc., 877 F.2d 132, 135 (1st 

Cir. 1989) (where absent party’s “interests in this case are virtually identical to [defendant’s]” . . 

. . “we fail to see how proceeding without the [absent party] would ‘as a practical matter impair 

or impede’ [that party’s] interests.”) (quoting Rule 19(a)(1)(B)(i)); CP Solutions PTE, Ltd. v. 

General Electric Co., 553 F.3d 156, 160 (2d Cir. 2009) (absent party not prejudiced under Rule 

19(b) analysis where present party “could champion its interest” and there is no “evidence that 

suggests [their] interests are adverse”).   

 In the present case, whatever interests private landowners may have in contending for 

ownership of that portion of the Main Stem appurtenant to their property would be co-extensive 

with the State’s current goal of ousting the Nation entirely from the River.  In service of that end, 

the State is raising arguments that the plain language of the Settlement Acts was meant to 

exclude the Nation from any interest in the Penobscot River.  In the alternative, the State is also 

contending that even if the Nation did have an interest in the Penobscot River, that interest was 

lost pursuant to the transfer provision in MICSA and, finally, the State contends that some form 

of laches operates to bar the Nation from asserting its rights under the Settlement Acts.  If private 
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owners were joined, they would presumably utilize comparable arguments in seeking to protect 

their interests.    

 The only difference between the private landowners and the State is that the former 

potentially might be able to raise a more specific transfer defense.  The State essentially argues 

the Main Stem was transferred by virtue of the State’s historical exercise of jurisdiction over it.  

That argument leads to the absurd result that the entire Penobscot Reservation, islands and all, 

will have been transferred to the State since all of it has traditionally been subject to State 

jurisdiction.  Private landowners, by contrast, who have asserted a property interest in the River 

appurtenant to their land and have acted on that interest – by perhaps constructing docks or other 

fixtures in the River – may be able to establish a valid transfer, depending on how the Court 

construes the transfer provisions in the Settlement Acts.6  But such a fact specific defense, 

limited to a small portion of the Main Stem appurtenant to an individual landowner, need never 

arise because the Nation’s sustenance fishing and other uses of the Main Stem will not conflict 

with a private landowner’s interest.  Moreover, should such future litigation arise, the absent 

party would not be bound by res judicata.  See Provident Tradesmens Bank & Trust Co. v. 

Patterson, 390 U.S. 102, 114 (1968) (absent party “may still claim that as a nonparty he is not 

estopped by that judgment from relitigating the issue”).  Because (as discussed above) the Court 

6 The State also notes that it has public boat launches along the Main Stem, ECF No. 117 at 47, 
but does not argue that the construction of such a launch establishes the requisite control of the 
Main Stem where the launch was constructed to establish “control” or “dominion” over the Main 
Stem within the meaning of 25 U.S.C. § 1722(n) over that limited and specific portion of the 
River.  Plaintiffs, both the United States and the Nation, seek injunctive and declaratory relief in 
this case, not ejectment.  Even if the Court rules that the Nation’s Reservation extends bank to 
bank, the State will continue to have authorities in the Main Stem, including a navigational 
servitude, and no one is seeking to deprive the State of its boat launches or other structures on or 
in the Main Stem.  This case is simply about clarifying the respective governmental rights and 
authorities of the Nation and the State over the Main Stem. 
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can fashion relief to make sure that such hypothetical conflicts remain hypothetical, the absent 

landowners are not necessary parties and their broader interests in the Main Stem are adequately 

represented by the State.  

 6. Not joining private riparian landowners will not subject any party to inconsistent 

obligations such that the absent parties are necessary.  Rule 19(a)(1)(B)(ii) requires the Court to 

consider whether not joining absent parties leaves any “existing party” at risk of incurring 

“double, multiple, or otherwise inconsistent obligations.”  The First Circuit has made clear that 

that risk of “inconsistent obligations” should not be confused with the risk of “inconsistent 

adjudications or results.”  Bacardi Int’l, 719 F.3d at 12.  The fact that a party may be subject to 

multiple proceedings related to the same subject matter and that those proceedings may arrive at 

different results is of no concern unless they can result in inconsistent obligations: the situation 

where “a party is unable to comply with one court’s order without breaching another court’s 

order concerning the same incident.”  Delgado v. Plaza Las Americas, Inc., 139 F.3d 1, 3 (1st 

Cir. 1998).  Here there is no risk of inconsistent obligations.  The Court can fashion a decree that 

reserves the question of the rights of riparian landowners not party to the litigation.  Should the 

Court rule that the Main Stem falls within the Nation’s Reservation and then subsequently in a 

different proceeding decide, for example, that portions of the Main Stem were subject to a 

transfer to certain private riparian owners, both the State and the Nation could abide by both 

orders and modify their jurisdictional responsibilities to account for the subsequent ruling.   

 Moreover, in this context, the interest in judicial efficiency counsels against joinder. 

Joining everyone who conceivably could have an interest in the Main Stem and forcing them to 

litigate their rights is grossly inefficient.  It is speculative that the Nation, in the exercise of its 

rights under the Settlement Acts in the Main Stem, will find itself in a concrete case or 
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controversy with a private riparian landowner.  “Rule 19(a)(1) focuses on relief between the 

parties and not on the speculative possibility of further litigation between a party and an absent 

person.”  Sales v. Marshall, 873 F.2d 115, 121 (6th Cir. 1989) (internal quotations omitted). 

 The present case and controversy concerns two sovereigns, the State and the Nation, 

trying to achieve clarity as to their respective rights and obligations in the Main Stem and in 

particular regarding the scope of the sustenance fishing right.  Because the Court can fashion 

relief that provides such needed clarity without foreclosing the rights of absent parties who may 

claim an interest in the Main Stem, those absent parties are not necessary or required within the 

meaning of Rule 19.  Joinder of such parties, although feasible, would be cumbersome and 

expensive, so cumbersome that arguably “most could not practically be joined in this or any 

other lawsuit because of their numerosity.”  Nat’l Ass’n of Chain Drug Stores, 582 F.3d at 43.  

Because the absent parties do not fall within the scope of Rule 19(a), they are not “necessary” or 

“required” and the joinder inquiry should end.  Looking to Rule 19(b) only reinforces this 

conclusion.  

 7. Rule 19(b)’s concerns make clear that the absent parties do not belong in this case.  

The First Circuit has explained that Rule 19(b) serves four interests: (1) “plaintiff’s interest in 

having a forum”; (2) “defendant’s interest in avoiding multiple litigation, inconsistent relief, or 

sole responsibility for a liability he shares with another”; (3) the absent party’s interest in 

“prevent[ing] proceedings before the court from impairing its rights”; and (4) the interest of 

“courts and the public in ‘complete, consistent, and efficient settlement of controversies.’”  

Travelers Indem. Co. v. Dingwell, 884 F.2d 629, 635 (1st Cir. 1989) (quoting Provident 

Tradesmens, 390 U.S. at 111).   
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 Plaintiffs’ interest here is shared by the State which has just as much stake in seeing the 

question of jurisdiction over the Main Stem resolved.  The parties are before the Court because 

Maine’s Attorney General decided in 2012 to formally take a new position on the Nation’s 

Reservation boundaries, asserting that the Nation’s Reservation excludes the Main Stem in its 

entirety.  Exh. 278, ECF No. 105-78 at 3569-70.  In the letter transmitting the new Opinion to the 

Nation, the Attorney General, knowing full-well the Nation’s long-standing position to the 

contrary (not to mention the State’s prior Opinion on sustenance fishing in the River), explained 

the urgency of finding a forum in which to amicably but timely resolve their differences: 

  To the extent there is disagreement, I believe it is important that the matter be  
  resolved in an appropriate forum, and not be a source of unnecessary conflict  
  between state and tribal wardens and others who are on the River.  Our   
  responsibilities to ensure safe use of the River demand no less. 
 
Id. at 3568.  In this case, the Nation’s interest in a forum converges with the State’s – and the 

general public’s – interest in having this dispute resolved as between the present litigants. 

 As to Defendants’ interest in avoiding multiple litigation, the possibility of future 

litigation remains wholly speculative at this juncture and will likely involve the Nation, not the 

State.  And, as discussed above, the rights of absent parties will not be impaired by this litigation.  

They will not be bound by this case and will remain free to assert a transfer defense based on the 

specific facts and circumstances of their ownership of riparian property.   

 Finally, the interest of the Court and the public in the complete and efficient resolution of 

this controversy argues against joinder.  Joinder will unnecessarily and unduly prolong the 

present litigation and will be needlessly inefficient because the majority of those joined will  

have no interest in the present controversy.  This is why the State tries – untenably – to wield 

what is really a double-edged sword as if it only cut against the Nation’s interest in resolution of 
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this controversy.7  And if the Court decided that the absent parties were indispensable and 

dismissed the case, the present controversy would simply emerge in different circumstances – 

most likely involving a conflict between either (1) the State’s wardens and tribal members 

exercising their rights under the Settlement Act; (2) tribal wardens and persons interfering with 

or defying tribal regulatory authority over its Reservation; or (3) State wardens and tribal 

wardens.  The reality is that there is a fundamental disagreement between the State and the Tribe 

over their respective rights and responsibilities on the River.  Riparian landowners, who the State 

proposes might want to play a role in this case, most likely desire a decision that provides clear 

rules and responsible stewardship of the River.  

 For all these reasons, absent parties are neither required nor indispensable under Rule 19, 

and the State’s conditional Rule 19 defense is meritless. 

 D.  The Settlement Acts did not transfer the Main Stem out of the Nation’s 
 Reservation. 
 
 The State relies on the transfer provisions of the MIA and the MICSA to argue that the 

Main Stem has been transferred out of the Nation’s Reservation.  The transfer provisions were 

the means by which the unlawful acquisitions of Indian land by Maine and Massachusetts were 

ratified and the claims they gave rise to extinguished.  The State now seeks to mobilize those 

provisions to work a diminishment of the Reservation guaranteed to the Nation in those same 

statutes.  The State gestures to its long history of enacting laws regulating conduct on the 

Penobscot River to argue the River’s cession by the Nation.  Because the State also has a long 

7 The State’s invocation of Rule 19 to delay or foreclose relief for the Nation is ironic given that 
the State initially urged the Nation to bring this suit to resolve jurisdictional uncertainty.  Indeed, 
when it suits its ends, the State becomes worried about achieving a speedy resolution of this 
litigation.  See ECF No. 75-1 (Transcript of March 11, 2013 hearing) at 18 (State arguing for 
peremptory summary judgment motions and justifying them because “there’s a real-world 
situation up there [on the Main Stem] which is being affected while this is sort of dragging on”). 
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history of regulating the Nation’s land and the Nation itself, this argument proves too much.  If 

valid, it would result in the transfer of the entire Nation Reservation.  None of the Settlement 

parties could seriously be said to have contemplated such a low bar to find a transfer.  In the 

alternative, the State argues that the deeds of riparian owners along the River might support a 

legal claim to those portions of the Main Stem appurtenant to their property.  Again, the State’s 

theory is insupportable because the transfer provisions require more than a simple theoretical 

claim of ownership to diminish the Reservation.  They require establishment of a transaction 

between the Nation and another party, lawful or not, or, at a minimum, some evidence of 

concrete dominion or control over the property prior to the enactment of the Settlement Acts.  

Compare 25 U.S.C. §1722(n) (broad definition of “transfer”) and §1723 (transactions amounting 

to transfers).  Certain riparian owners on the Main Stem may be able to establish acquisition of 

some portions of the River appurtenant to their property.  That, however, would require an actual 

controversy to crystalize the facts and circumstances of that riparian owner against which to 

apply the transfer provisions, which is outside the scope of this case.   

 The MICSA extinguished the Maine land claims by providing: 

  Any transfer of land or natural resources located anywhere within the United  
  States from, by, or on behalf of . . . the Penobscot Nation . . . and any transfer of  
  land or natural resources located anywhere within the State of Maine, from, by, or 
  on behalf of any Indian, Indian nation, or tribe or band of Indians, including but  
  without limitation any transfer pursuant to any treaty, compact, or statute of any  
  State, shall be deemed to have been made in accordance with the Constitution and 
  all laws of the United States . . . and Congress hereby does approve and ratify any  
  such transfer effective as of the date of said transfer. 
 
25 U.S.C. § 1723(a)(1).  The MIA similarly provided for transfer of the land at issue in the land 

claims: 

  Any transfer of land or other natural resources located anywhere within the State,  
  from, by, or on behalf of any Indian nation, or tribe or band of Indians including  
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  but without limitation any transfer pursuant to any treaty, compact or statute of  
  any state, which transfer occurred prior to the effective date of this Act, shall be  
  deemed to have been made in accordance with the laws of the State. 
 
Me. Rev. Stat. Ann. tit. 30 § 6213(1).  Both statutes define transfer similarly:  

  “transfer” includes but is not limited to any voluntary or involuntary sale, grant,  
  lease allotment, partition, or other conveyance; any transaction the purpose of  
  which was to effect a sale, grant, lease, allotment, partition, or conveyance; and  
  any act, event, or circumstance that resulted in a change in title to, possession of,  
  dominion over, or control of land or natural resources. 
 
25 U.S.C. § 1722(n).  Compare Me. Rev. Stat. Ann. tit. 30 § 6203(13). 

 1. The fact that the Main Stem falls within the jurisdiction of the State of Maine does not 

effect its transfer outside the Nation’s Reservation.  The transfer provisions in the Settlement Act 

are broad but not as broad as the State would read them.  They are meant to cover all forms of 

transfers to which the Nation was a party and, in certain circumstances, they could arguably 

encompass situations not necessarily involving the Nation’s participation: “any act, event, or 

circumstance that resulted in a change in title to, possession of, dominion over, or control of land 

or natural resources.”  25 U.S.C. § 1722(n).  The State argues that it has “dominion over” the 

Main Stem because it presently (in accord with the Settlement Acts) and in the past has passed 

laws addressed to activities along the Penobscot River, including laws regulating the conduct of 

the Nation itself.  No one disputes that the Nation’s Reservation falls within the boundaries of 

the State of Maine and that Maine presently has and always has had some degree of regulatory 

authority over Indian lands within its borders – that is true in all States.  See Nevada v. Hicks, 

533 U.S. 353, 361 (2001) (“Our cases make clear that the Indians’ right to make their own laws 

and be governed by them does not exclude all state regulatory authority on the reservation.  State 

sovereignty does not end at a reservation’s border.”).  
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 No one disputes that Maine has a long history of purporting to act as the Nation’s 

guardian by assigning Indian agents to “manage” Nation affairs and passing legislation addressed 

to Nation lands and members.  That is why the United States shouldered the fiscal burden of 

providing funds for the tribes wronged by Maine’s unlawful acquisitions of Indian land.  See 25 

U.S.C. § 1721(a)(9).  None of this, however, can be construed as establishing “dominion over” 

or “control of land or natural resources” within the meaning of the Settlement Act transfer 

provisions without turning the Settlement Acts into an absurdity.  The State offers no limiting 

principle for its argument – because there is none – which, if accepted, would render null Section 

6203(8) of the MIA which defines the Nation’s Reservation.  Further, the State’s reading of the 

transfer provisions would also render null the MIA’s Section 6203(5) which defines the extent of 

the Passamaquoddy Reservation.  No Indian interest in land or natural resources could survive 

the State’s proposed construction of the transfer provisions and that is why this Court must reject 

such an over-reaching interpretation. 

 Moreover, the laws the State points to as working a transfer of title actually confirmed the 

Nation’s ownership interest in the River.  The State notes that it legislated the terms on which the 

Nation could lease the shores of its islands, ECF No. 117 at 36, and as noted in the United States’ 

opening brief, those leases were valuable for the water privileges they conferred on the lessee.  

See ECF No. 120 at 38-41.  The State laws typically required that the shorelands “valuable for 

mills, booms, and fisheries” be reserved for the benefit of the Nation.  Me. Rev. Stat. Ann. Tit. I, 

Ch. 15 §§ 14 (1840); P.D. 60; ECF No. 120 at 40 (discussing typical provisions in Maine statutes 

addressed to the Nation).  The State is, in effect, arguing that laws which confirmed and 

protected the Nation’s rights in the Main Stem served also to deprive the Nation of the interests 

they purported to protect. 
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 The State at points in its argument appears to refine its transfer theory, asserting that 

specific rights or authorities over the Main Stem have been transferred by virtue of the State’s 

exercise of those authorities.  For example, the State asserts that it has constantly regulated 

navigation on the Main Stem and that therefore the Nation has “transferred” any right to control 

navigation, regardless of whether the Main Stem falls within its Reservation.8  ECF No. 117 at 

36.  It is worth noting at the outset with regard to this point that no one is alleging the Nation has 

a right to control public navigation on the Main Stem.  Indeed, the public right to navigate the 

River was a concession granted by the Nation in the 1818 Treaty.  P.D. 8 at 46.  But more to the 

point, the transfer provisions do not allow for the State to chip away sovereign rights the Nation 

might otherwise have over its Reservation territory.  The MICSA states that “the Penobscot 

Nation and [its] members, and the land and natural resources owned by, or held in trust for the 

benefit of the . . . nation, or [its] members, shall be subject to the jurisdiction of the State of 

Maine to the extent and in the manner provided in the [MIA].”  25 U.S.C. § 1725(b)(1).  The 

MIA spells out what things on the Nation’s Reservation fall within its regulatory authority and 

what things fall within the State’s regulatory authority.  As a party to the land claim settlement, 

the State agreed to the MIA’s jurisdictional framework and cannot now seek to alter that 

framework by asserting that it has seized “control” within the meaning of the transfer definition 

of sovereign authorities guaranteed to the Nation by the Settlement Acts.   Any reading of the 

transfer provisions that serves to effectively nullify other provisions in the Settlement Acts must 

be rejected. 

8 The United States possesses a navigational servitude on the Penobscot River superior to the 
State’s, United States v. Rands, 389 U.S. 121 (1967), but it would be absurd to argue, like the 
State, that its exercise deprives the State of any authority over the River.  
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 2. The transfer provisions do not allow one to simply presume a transfer of portions of 

the Main Stem appurtenant to riparian property owners.  In the alternative, the State asks the 

Court to find that those areas of the Main Stem appurtenant to riparian owners on either side of 

the River should be deemed transferred by the Settlement Acts.  ECF No. 117 at 38-39.  The 

State relies on the Maine common law presumption that a grant of riparian lands conveys with it 

an interest in the water body to which it is contiguous.  See Charles Wilson & Son v. Harrisburg, 

107 Me. 207, 77 A. 787, 790 (Me. 1910) (“The general rule is that lands bounded upon rivers or 

streams of water extend to the thread of [the] stream unless the description be such as clearly to 

show a different intention.”) (internal quotations omitted).  The State has collected a sampling of 

deeds transferring land along the River from Massachusetts and Maine to private parties and 

argues, based on the Maine common law, that such deeds could be fairly read to convey not just 

land alongside the River but portions of the River itself.   

 This, however, begs the question at bar: whether the Nation intended to convey some or 

all of its interest in the River in the Treaties of 1796 and 1818.  Where the grantor of riparian 

land has no interest in the waterbody to convey, the common law rules for construing deeds to 

ascertain the grantor’s intent do not apply because a grantor cannot convey an interest not held in 

the first place.  See Tarason v. Wesson Realty, LLC, 40 A.3d 1005, 1007 n.1 (Me. 2012) 

(“Regardless of how the property is described in a deed, one cannot convey more than he or she 

has.”); Wells v. Powers, 873 A.2d 361, 363 (Me. 2005) (“Finally, no matter how property in a 

deed is described, a deed may convey only property that was owned by the grantor.”); Calthorpe 

v. Abrahamson, 441 A.2d 284, 287 (Me. 1982) (same).  Only if Massachusetts or Maine validly 
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acquired an interest in the Main Stem to convey in the first place would an inquiry into the 

grantor’s intent be relevant.9  

 The State’s position appears to be that a transfer could be effected by any deed in the 

chain of deeds linking present day riparian owners back to the original purchase from the Nation, 

so long as such a deed, read in isolation, could not defeat the presumption that a grantor conveys 

a riparian interest along with riparian lands.  The transfer provisions do not support such an 

interpretation.  The transfer of an interest in land or natural resources must be “from, by, or on 

behalf of the . . . the Penobscot Nation” or “from, by, or on behalf of any Indian, Indian nation, 

or tribe or band of Indians.”  25 U.S.C. § 1723(a)(1); see also Me. Rev. Stat. Ann. tit. 30 § 

6213(13)(1) (transfers “from, by, or on behalf of any Indian nation, or tribe or band of Indians”).  

Purported transfers of Nation land in which the Nation had no role are not ratified by either the 

MICSA or the MIA so evidence of such transfers by Maine to private parties or transfers by one 

private party to a successor cannot work a transfer of Nation land or natural resources, 

particularly where no party to the transaction acquired that interest in the first place.  Moreover, 

such deeds read in isolation cannot constitute such evidence:  

  To decide that [a grantor] intended by the use of such language to convey or  
  attempt to convey land, which he did not own, would be to declare, that his  
  intention was to do wrong by an attempt to disseize the real owner.  And to  
  suppose also that one of the grantees . . . intended to become a party to an attempt  
  to take so much of the land . . . . Such an intention cannot be admitted without  
  proof.    
 

9 The State’s readiness to presume riparian rights on the part of non-Indians along the Main Stem 
is in glaring contrast to its unwillingness to concede that the Nation has the same.  If owners of 
riparian lands should be presumed to have an ownership interest out to the thread of the River, 
then the Nation, as a riparian island owner, must own to the thread on each side of its islands, 
such that the Nation’s Reservation extends past the uplands of each island, like a halo, into the 
Main Stem, at a minimum.  See ECF No. 120 at 54-60. 
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Derby v. Jones, 27 Me. 357, 361 (Me. 1847).  In other words, a deed cannot be read as intending 

to convey what a grantor never had without extrinsic evidence to establish such a wrongful 

intent.10 

 Finally, none of this is to say that there were no transfers along the Main Stem, just that 

the State has not established such a transfer.  The transfer provisions define transfer as including 

“any act, event, or circumstance that resulted in . . . possession of, dominion over, or control of 

land or natural resources.”  25 U.S.C. § 1722(n); Me. Rev. Stat. Ann. tit. 30 § 6203(13) (same).  

The State’s attempted gloss of this language, as discussed above, is unreasonably broad.  There 

may be circumstances where a riparian owner has acted upon an assumed property interest in the 

Main Stem either because of the language of a deed or for other reasons.  To the extent such an 

owner has taken concrete action on the basis of that assumption – say by constructing docks or 

other fixtures in the River – such riparian owner may have exerted the kind of “control of land or 

natural resources” sufficient to establish a transfer.   As discussed above in the context of Rule 

19, the present case does not require a factual inquiry into the circumstances of private owners 

up and down the Main Stem and they should not be forced into this litigation.  But to the extent 

that someday a case or controversy were to arise concerning such a riparian owner, depending on 

the history of their use of the Main Stem, they would likely have a much stronger argument for 

transfer than that which is mustered presently by the State.  The State’s transfer argument, in 

contrast, is overreaching, premised on presumptions rather than facts, and should be rejected.   

 

10 This is to leave aside the point made above that a deed is legally incapable of effectuating such 
a grant in the first place.  Though closely related, the points are not the same.  The State is here 
asking the Court to presume an intent to transfer what the grantor never owned as sufficient to 
effect a transfer – but under Maine law you cannot presume such an intent on the basis of a deed 
alone.   
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 E.  Laches do not bar Plaintiffs’ claims.   

 Based on a 2005 Supreme Court decision that barred relief premised upon an Indian right 

of possession to land last in Indian hands in 1805, the State asks this Court to bar claims 

concerning tribal sovereignty over the Main Stem.  ECF No. 117 at 39.  That case, City of 

Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), is inapplicable here because 

this case does not involve recovery of long lost Indian lands.  This case concerns an 

interpretation of the boundaries of the Nation’s Reservation as set forth in the 1980 MIA and 

agreed to by the parties to the Maine land claim settlement.  The doctrines of laches, 

acquiescence and impossibility provide no basis to deprive the Nation of any portion of the 

Reservation – or its sovereign rights within that Reservation – confirmed by the Settlement Acts.    

 In Sherrill, the Oneida Indian Nation of New York purchased on the open market parcels 

of land that were also the subject of a land claim, alleging that New York had unlawfully 

acquired them from the Oneidas’ reservation in 1805 and therefore had never extinguished the 

Oneidas’ aboriginal title to re-acquired lands. Id. at 213-14.  The Court held that the equitable 

doctrines of laches, impossibility, and acquiescence prevented the Oneidas from asserting tax 

immunity over newly re-acquired land that they had not possessed for almost two hundred years. 

Id. at 214; 221.  Sherrill might be relevant if the Nation sought to re-assert sovereign authority 

over lands it had lost as a result of the congressionally-unratified Treaties of 1796 and 1818, but 

the Maine land claims are over and this Court is now only being asked to interpret a provision of 

the Settlement Acts resolving those claims.    

 The State points to its pre-settlement governance of the Main Stem to support its laches 

argument.  But that only highlights the difference between this case and Sherrill.  Unlike in 

Sherrill, the Nation here is not asserting rights over an area from which it has been absent for 
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centuries.  While the re-acquired land in Sherrill had been out of Indian hands for almost two 

hundred years, the Penobscots have maintained a constant presence on the Main Stem, as the 

State concedes by noting that it received appeals from the Nation for assistance in protecting the 

Nation’s fishery in the Main Stem and by noting that it legislated the terms under which the 

shores and water privileges of the Penobscot islands in the Main Stem could be leased to third 

parties.  ECF No. 117 at 40.  More to the point, however, the course of events preceding the 1980 

land claim settlement was rendered irrelevant by the State’s decision to settle the land claims.  In 

that settlement, the State confirmed the Nation’s present Reservation and agreed to be bound by 

the jurisdictional framework that defines the parameters of the Nation’s sovereign authority over 

its Reservation, including the sustenance fishing provision.  The State cannot now appeal to 

equity to deprive the Nation of the rights the State agreed the Nation should have under the 

Settlement Acts. 

 For the same reason, the State’s pre-settlement examples of federal “acquiescence” are 

also irrelevant.  Moreover they tell us nothing about whether the United States regarded the 

Penobscot Reservation as encompassing the Main Stem.  The Federal Power Commission 

(“FPC”) decisions of 1970 and earlier that the State cites as failing to mention the Penobscot 

Nation Reservation, ECF No. 117 at 42, would have no occasion to do so because the FPC’s 

focus was on federal lands.  During that time the Nation was regarded as under State jurisdiction 

and their Reservation was considered a State, not federal, Reservation.11  And the State’s quote 

11 Thus it would fall to the State, in its purported pre-settlement role as trustee for the Nation, to 
protect the Nation’s interests in the River, which it did, although half-heartedly.  See In re: 
Penobscot Chemical Fibre Co. – Project No. 2312, 30 F.P.C. 1465 1963 WL 4030 (Federal 
Power Commission) (Dec. 9, 1963) at *1 (noting an informal protest “filed by the State of 
Maine, Department of Health and Welfare on behalf of the Penobscot Indians, which was 
subsequently withdrawn”). 
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from the 1977 Interior land claim litigation report is taken out of context because that report does 

not address the status of the Main Stem at all.  ECF 117 at 42 (out of context quote); Exh. 8, ECF 

No. 102-8 at 1238 (Interior report discussing loss of aboriginal territory).   The sentence the State 

relies upon observed that the Nation Reservation had lost all aboriginal lands except its islands 

and that, even taken out of context, does not support an inference that the Main Stem was 

regarded as lost because, as the Supreme Court has noted, a reference to islands is often 

shorthand for “the intervening and surrounding waters as well as the upland [of the islands].”  

Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89 (1918).   

 The State also musters post-settlement examples of federal and tribal “acquiescence” in 

the State’s governance of the Main Stem, and these also fail to support resort to equity to modify 

the terms of a 1980 Congressional Act.  First, the Supreme Court in Sherrill looked to equity 

because it was unwilling to upset centuries of settled governance at the “unilateral” behest of a 

tribe.  544 U.S. at 221.  Here the State contends that it was not until 1995 that the United States 

first claimed the Main Stem falls within the Reservation, ECF No. 117 at 43, but even assuming 

that were correct, a fifteen year lag between enactment of the Settlement Acts and an occasion 

requiring the United States to take a position on the Main Stem is hardly comparable to the 200 

year absence that gave rise to Sherrill.  This is all the more so since the State cannot demonstrate 

any reliance upon the position it attempts to foist on the United States prior to 1995.12  To the 

contrary, as of 1988 the State Attorney General was on record with a formal legal Opinion 

12 The State’s contention that as of 1994 the United States viewed the Main Stem as outside the 
Reservation is simply wrong.  ECF No. 117 at 42-43.  Nothing it cites involved an analysis of the 
status of the Main Stem and, as noted above, a reference to the islands alone is often shorthand 
for the surrounding waters as well. 
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acknowledging that the Nation’s on-Reservation sustenance fishing right was operative in the 

Main Stem.  Exh. 80, ECF No. 103-30 at 1652.   

 Finally, the State cites a 1995 letter filed by Great Northern Paper’s lawyer in a FERC 

proceeding professing to be stunned at the notion that the Nation has rights in the Main Stem.  

Exh. 643, ECF No. 109-43 (5866-73).  Great Northern Paper was alone in expressing that 

sentiment.  The State went on record in that same proceeding to disavow any notion that it shared 

the view that the Nation’s Reservation entirely excluded the Main Stem.  See Jt. Exh. 179, ECF 

No. 104-79 (2267-87) at 2286 (Aug. 16, 1996 State FERC filing stating that the Nation’s 

Reservation encompasses a “portion” of the Penobscot River and that “[t]o the extent it has been 

argued that the Penobscots have no sustenance fishing rights in the Penobscot River, we 

disagree”).  Further, as an indicator of public expectations, Great Northern Paper’s pleading’s 

value is limited and contradicted by other public expressions supporting Nation claims to the 

Main Stem as both obvious and integral to the expectations of the parties to the land claim 

settlement.  See Exh. 161, ECF No. 104-61 at 2200 (November 1, 1995 letter of Bennett Katz, 

head of the MITSC and “Majority Leader of the Maine Senate at the time of the enactment of the 

[MICSA]”).13  Accordingly, equity does not favor the State in the present dispute and their 

equitable defenses are meritless.    

 

13 Katz explained that Great Northern’s position – now belatedly the State’s – that the 
Reservation excludes the entirety of the Main Stem was unimaginable: “I cannot imagine that 
this meaning was intended by my colleagues in the Legislature who voted in support of the 
Settlement.  Furthermore, I am certain the Penobscots would never have agreed to the Settlement 
had it been understood that their fishing right extended only to the tops of their islands.  It simply 
does not make sense to me that the Settlement would have provided the Penobscot Indian Nation 
with the right to sustenance fishing, had it not been assumed that the right would be exercised in 
the waters of the Penobscot River.”  Id. 
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 F.  The plain language reading of the Settlement Acts does not limit the Nation’s 
 Reservation to the uplands of its islands.   
 
 Turning to the merits, the State asserts a “plain language” argument that hangs upon the 

following three points: (1) the use of the word “solely” in the statutory definition of the 

Penobscot Reservation must have been meant to reflect the parties’ understanding that the Main 

Stem was excluded from the Penobscot Reservation; (2) an acreage estimate of the area 

comprised by the Nation’s islands appear to only reflect the area of the islands themselves; and 

(3) the fact that the legislative history nowhere expressly states that the Penobscot Nation 

Reservation includes some or all of the Main Stem.  ECF No. 117 at 10, 14-16.  Finally, the State 

invokes an interpretive rule requiring a clear expression on the part of Congress before a court 

can construe the United States as not conveying a navigable river to a state upon statehood, id. at 

12, a rule that has no application to Maine.   

 By contrast, the State ignores the most relevant interpretive canon, the Indian canon of 

construction.  That canon requires that “statutes are to be construed liberally in favor of the 

Indians, with ambiguous provisions interpreted to their benefit.”  Montana v. Blackfeet Tribe of 

Indians, 471 U.S. 759, 766 (1985).  The State seeks a reading of the MIA that diminishes the 

Nation’s Reservation, and the Indian canon requires that the Court must find that the “Settlement 

Act . . . unequivocally articulate[s] an intent to deprive the Tribe” of the Main Stem before it can 

affirm the State’s interpretation.  Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 702 

(1st Cir. 1994).  The plain language of the MIA does not support such an unequivocal 

interpretation.  The MIA’s Reservation definition is ambiguous with regard to the Main Stem, 

but consideration of the underlying congressional purpose in enacting the Settlement Acts, as 

well as the structure and design of their various provisions makes clear that Congress presumed, 
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and therefore intended, that the Nation Reservation would not be confined to the uplands of its 

islands.  See ECF No. 120 (United States’ opening brief in support of summary judgment) at 15-

25.  Rather than restate arguments raised in the United States’ opening brief, the present section 

is limited to demonstrating why the State’s “plain language” reading of the MIA fails. 

 1. The word “solely” limits which islands in the Penobscot River comprise the Nation’s 

Reservation but does not exclude the River itself from the Reservation.  The MIA defines the 

Penobscot Indian Reservation as comprising  

  the islands in the Penobscot River reserved to the Penobscot Nation by agreement  
  with the States of Massachusetts and Maine consisting solely of Indian Island,  
  also known as Old Town island, and all islands in that river northward thereof that 
  existed on June 29, 1818, excepting any island transferred to a person or entity  
  other than a member of the Penobscot Nation subsequent to June 29, 1818, and  
  prior to the effective date of this Act.   
 
Me. Rev. Stat. Ann. tit. 30 §6203(8) (emphasis added).  The State seizes upon the word “solely” 

as the hook for an unambiguous limitation of the Penobscot Reservation to its islands.  But 

nothing in the context in which “solely” is used suggests an intent to exclude the River from the 

Reservation.  More plausibly, “solely” is meant to exclude other islands in the River from being 

considered part of the Reservation – for example, Marsh Island which lies just to the side of 

Indian Island.  The definition of the Reservation begins by identifying the Reservation as “the 

islands in the River,” not “solely the islands in the River,” as one might expect if the purpose of 

“solely” were to exclude everything that was not an island.  The remainder of the definition is 

devoted to identifying which islands comprise the Reservation.  The definition explains that (1) 

the islands at issue are the ones reserved by the Nation in its treaties with Massachusetts and 

Maine; (2) the Reservation consists of all islands north of a starting point in the River – and it is 

here that the drafters used “solely” in the context of which island is to mark the southernmost 
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extent of the Reservation: Indian Island; (3) that only islands existing as of June 29, 1818 fall 

within the Reservation; and (4) islands transferred subsequent to June 29, 1818 no longer fall 

within the Reservation.  All of this allows precision in determining which islands fall within the 

Nation’s Reservation and none of this provides a basis for concluding the Reservation is limited 

to the uplands of the islands.   

 As explained in the United States’ opening brief, when faced with comparable language, 

the Supreme Court has recognized that referring to an Indian reservation as consisting of a 

collection of islands leaves open the question of whether the reservation includes the waters 

surrounding the islands – an inquiry that requires looking to a statute’s design and purpose in 

order to resolve the ambiguity inherent in a geographical reference to islands.  See Alaska Pacific 

Fisheries v. United States, 248 U.S. 78 (1918); ECF No. 120 at 16-17.   And Congress itself 

understood the effect of this language as not just “solely” reserving island uplands but as 

confirming that “the Passamaquoddy tribe and the Penobscot Nation will retain as reservations 

those lands and natural resources which were reserved to them in  their treaties with 

Massachusetts and not subsequently transferred by them.”  H.R. Rep. 96-1353 at 18; P.D. 283 at 

6008; S. Rep. 96-957 at 18; P.D. 282 at 5946; see also ECF No. 120 at 20-21.  At a minimum, 

Congress intended that the Nation, as an island owner, have riparian rights comparable to any 

other landowner in the State.  Maine has long recognized ownership rights in the beds of rivers 

and that ownership of an island carries with it riparian rights.  See, e.g., Pearson v. Rolfe, 76 Me. 

380, 385 (1884); Warren v. Westbrook Mfg. Co., 86 Me. 32, 40 (1893); ECF No. 120 (United 

States opening brief) at 54-60 (discussing the minimal riparian rights the Nation must have as a 

result of owning islands in the River).  See Penobscot Nation v. Fellencer, 164 F.3d 706, 712 (1st 
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Cir. 1999) (“We have long presumed that Congress acts against the background of prior law.”) 

(internal quotations omitted). 

 2. Calculations of the total surface acreage of the Penobscots’ islands do not tell us 

whether Congress understood the Main Stem to be part of the Nation’s Reservation.  The State 

relies upon the following sentence which appears in materials submitted by the Department of 

the Interior to Congress after an August 25, 1980 House hearing on MICSA: “The Penobscot 

have a 4,000 acre reservation on a hundred islands in the Penobscot River north of Bangor and 

are now represented by the Penobscot Nation’s Governor and Council.”  Hearing before the 

Committee on Interior and Insular Affairs, House of Representatives on H.R. 7919 (96th Cong., 

2d Sess.) August 25, 1980 at 159; P.D. 281 at 5800.  Because the Main Stem, bank to bank, 

exceeds 4,000 acres, the State argues that Congress must have gleaned from this sentence that 

the Penobscot Reservation excludes the Main Stem, with the result that it enacted the Settlement 

Acts with the intent to limit the Nation’s Reservation to the uplands of its islands.  This is too 

slim a reed to support such an intent on the part of Congress.  Moreover, it is just another 

instance of referencing an island reservation in terms of the islands alone, which leaves open the 

question of the status of the surrounding waters.  See Alaska Pacific, 248 U.S. at 89.  The State 

notes that the Nation did not object to this acreage, ECF No. 117 at 16, but the Nation probably 

found the reference unremarkable, if it noted it all, buried as it was in supplemental materials 

submitted after the hearing. Given that the sentence purports to offer no more than general 

background information on the Nation, there is no reason why the Nation, as well as Congress, 
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would have scrutinized it, compared the stated acreage to the Main Stem’s acreage, and then 

drawn a conclusion about whether the Nation has any rights in the Penobscot River.14 

 To try to give this argument substance, the State resorts to Idaho v. United States, where 

the Supreme Court held that the submerged lands under Lake Coeur d’Alene had not been 

conveyed by the United States to Idaho. 533 U.S. 262 (2001).  That case, however, only points 

out how weak the State’s argument is.  In Idaho an 1883 survey of the Coeur d’Alene reservation 

resulted in an acreage total which the district court calculated as having “necessarily included 

submerged lands within the reservation boundaries.” Id. at 267 (internal quotations omitted).  But 

that alone was not what caused the Supreme Court to conclude Congress understood and 

intended, in ratifying the boundaries of the reservation (which had been established by Executive 

actions) in 1891, that the Reservation included portions of Lake Coeur d’Alene.  In spite of that 

1883 survey, the Senate expressly asked Interior in 1888 if the tribe had rights to the submerged 

lands of the Lake, and “the Secretary answered in the affirmative, consistently with the survey 

indicating that the submerged lands were within the reservation.” Id. at 276 (internal citations 

omitted).   By contrast, as the State points out, “[n]ot once in the 2,000 pages of legislative 

history” is there any discussion of “sovereign authority or proprietary control over the Main 

Stem.”  ECF No. 117 at 10.  In such circumstances, a bare acreage figure cannot support an 

inference about congressional intent.15  

14 For all these same reasons, a map in the legislative record identifying which islands in the 
Main Stem belong to the Nation fails to say anything about the status of the Main Stem.  See 
ECF No. 117 at 15. 
15 This is particularly so given that it is not even clear that Interior was doing anything more than 
providing a rough estimate of the entire land mass occupied by the one hundred islands it 
identified without regard to rights to the surrounding waters. 
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 3. The legislative history makes clear that Congress intended the Nation to have a 

sovereign right to sustenance fish and such right is meaningless if it cannot be exercised in the 

Penobscot River.  As the State also notes, the legislative history of the Settlement Acts 

repeatedly refers to the Penobscot Reservation as “an island reservation” located in the 

Penobscot River.  ECF No. 117 at 15.  While there is no evidence in that legislative history of 

any express understanding of the status of the Main Stem, it is clear that Congress understood 

that the Nation possessed an island reservation and that Congress also understood the Settlement 

Acts guaranteed to the Nation the right to sustenance fish within the bounds of its Reservation.  

Congress acknowledged concerns that the Settlement Acts effectually destroyed the tribal 

sovereignty of the Passamaquoddy Tribe and the Nation.  S. Rep. 96-957 at 14; P.D. 282 at 5942.  

In response, Congress considered various ways the settlement “protects the sovereignty” of the 

Nation and Tribe, including, most prominently, by confirming “expressly retained sovereign 

activities [like] hunting and fishing.”  Id. at 15; 5943.  Under the MIA, Congress explained, “the 

Passamaquoddy Tribe and the Penobscot Nation have the permanent right to control hunting and 

fishing not only within their reservations, but insofar as hunting and fishing in certain ponds is 

concerned, in the newly-acquired Indian territory as well.”  Id. at 16-17; 5944-45.  Thus, 

indisputably Congress understood that (1) the Nation Reservation consists of islands and (2) the 

Nation retained a sovereign right to sustenance fish within its Reservation as part of its 

consideration for extinguishing the land claims.  To argue, as the State does, that Congress 

further knew and intended that the sustenance fishing right could not be exercised in the 

Penobscot River waters surrounding the Nation islands amounts to saying Congress ratified a 

swindle.  The legislative history and the Settlement Acts themselves may be silent on the status 

of the Main Stem but it is clear that Congress (and the parties to the settlement) expected and 
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intended the Nation to be able to exercise on-Reservation rights in the Main Stem.  See United 

Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assoc., Ltd., 484 U.S. 365, 371 (1988) (a 

“provision that may seem ambiguous in isolation is often clarified by the remainder of the 

statutory scheme”). 

 4. The presumption that the United States conveys title to submerged lands under 

navigable waters is inapplicable to this case.  Ignoring the Indian canon, the State instead 

contends, based on Idaho and similar cases, that the Court must presume the State acquired title 

to the bed of the Penobscot River.  ECF No. 117 at 12-13.  The canon invoked by the State is 

addressed to states outside the original thirteen colonies that were formed out of territory once 

owned by the United States but conveyed to the new State upon its admission the Union.  It 

derives from the “equal footing” doctrine which holds that “new States enter the Union on an 

‘equal footing’ with the original 13 Colonies and succeed to the United States’ title to the beds of 

navigable waters within their boundaries.” Alaska v. United States, 545 U.S. 75, 79 (2005) 

(internal quotations omitted).  While Congress can choose not to convey the beds underlying 

navigable water, a “court deciding a question of title to the bed of navigable water must begin 

with a strong presumption against defeat of a State’s title.” Idaho, 533 U.S. at 272-73 (internal 

quotations and ellipses omitted).  Because (1) Maine was originally part of Massachusetts, one of 

the thirteen original colonies and (2) this is not an action to decide whether the United States 

conveyed title to the bed of the Penobscot River to Massachusetts or Maine upon Statehood, the 

presumption of conveyance does not apply here. 

 The presumption does not apply to this Court’s interpretation of the Treaties of 1796 and 

1818 to determine whether the Nation intended to cede the Main Stem in those treaties, with 

such a cession being ratified – and the Nation’s aboriginal title being legally extinguished – with 
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the enactment of the MICSA.  As noted in Idaho, the question of whether aboriginal title to 

submerged land has been validly extinguished is different from the question of whether the 

United States intended to reserve such submerged lands for federal purposes at the time of 

Statehood.  Id. at 274 n.5 (distinguishing question of whether Congress intended to defeat State 

title to submerged lands from question of whether aboriginal title to such lands had ever been 

validly extinguished in the first place).  Nor does the presumption apply to this Court’s 

interpretation of the Settlement Acts because Congress, in confirming the Nation’s existing 

Reservation, was not conveying lands.  Rather, Congress was simply confirming – and 

subjecting to federal protection, 25 U.S.C. § 1724(g)(2) – the Nation’s aboriginal title to lands it 

had never transferred to the State.16  

 Finally, the State cites Seneca Nation of Indians v. New York, a case that involved the 

question of whether, after aboriginal title has been extinguished and the land conveyed to a State, 

Congress then divested the State and re-conveyed the land back to Indians. 382 F.3d 245 (2d Cir. 

16 To the extent the State is arguing that the presumption requires that this Court impute to 
Congress an intent to transfer to Maine, sub silentio, any Nation interest in the Main Stem, this 
Court should reject such a forced and inequitable reading.  Such an interpretation would mean 
that Congress, in the MICSA both expressly established federal protections over the Nation’s 
Reservation and at the same time handed portions of it over to the State.  Other interpretive 
canons preclude such a reading, both the rule that courts must “construe acts diminishing the 
sovereign rights of Indian tribes strictly, with ambiguous provisions interpreted to the Indians’ 
benefit,” Penobscot Nation v. Fellencer, 164 F.3d 706, 709 (1st Cir. 1999), and the rule that 
before finding a diminishment of an Indian reservation, “the statutory language must establish an 
express congressional purpose to diminish.”  Hagen v. Utah, 510 U.S. 399, 411 (1994) (internal 
quotations omitted).   Moreover a 1989 decision of the Maine Supreme Court finds that the equal 
footing doctrine does not defeat private claims to ownership of shore land in Maine, unlike in 
some other States, because “Massachusetts and Maine had much earlier exercised their statehood 
powers . . . and had adopted rules of real property law very different from those prevailing in 
many other states.”  Bell v. Wells, 557 A.2d 168, 172-73 (Me. 1989).  Wells is consistent with the 
State’s alternate theory that riparian owners along the Penobscot River could own out to the 
thread; the State cannot reconcile its invocation of the equal footing doctrine with its assertion 
that these landowners might have a property interest in the bed of the river.   
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2004).  The Second Circuit noted that the Indian canons do not apply where the effect would be 

to “divest a state of land that it has acquired.” Id. at 259 (internal quotations omitted).  That is 

because there is serious doubt about whether “a treaty could appropriate and cede state land to 

another sovereign.” Id. at 271.  However, this Court need not resolve such doubt because the 

present case does not involve an attempt to convey State land to a tribe.  Congress’s clear intent 

in the Settlement Acts was simply to confirm to the Nation its Reservation lands that had never 

been transferred to the State, rendering Seneca inapplicable. 

 Because the State’s plain language arguments fail, this Court must interpret the definition 

of the Penobscot Reservation from a “holistic” perspective, Timbers of Inwood, 484 U.S. at 371, 

that takes account of the structure and design of the Settlement Acts as well as the Congressional 

purpose in enacting the MICSA and ratifying the MIA.  Cablevision of Boston, Inc. v. Public 

Improvement Com’n of City of Boston, 184 F.3d 88, 101 (1st Cir. 1999).  As discussed in the 

United States’ opening brief, bringing such an analysis to bear on the Settlement Acts results in 

the conclusion that Congress understood and intended that the Nation’s Reservation would 

include that part of the Main Stem that has never been transferred from the Nation to the State.  

See ECF No. 120 at 15-25. 

 5. The State recognizes that its position conflicts with congressional intent in enacting the 

MICSA and ratifying the MIA because its position nullifies the Nation’s sustenance fishing right. 

Until 2012, the State had always agreed with the Nation that the Nation had a right to sustenance 

fish in the Penobscot River.  See Exh. 80, ECF No. 103-30 (1652-53) (Feb. 16, 1988 Maine 

Attorney General Opinion concluding Nation can sustenance fish in the Penobscot River).  In the 

1990s, when the State began arguing the Nation’s right could not be exercised bank-to-bank in 

the Main Stem, it nevertheless took pains to make clear that its position was not so drastic as to 
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foreclose exercise of the right in the River altogether.  Exh. 179, ECF No. 104-79 (2267-87) 

(Aug. 16, 1996 State FERC filing arguing Nation rights may be exercised only out to the thread 

of the River on each side of its islands and clarifying that “[t]o the extent it has been argued that 

the Penobscots have no sustenance fishing rights in the Penobscot River, we disagree.”). 

 Because the State now seeks to oust the Nation entirely from the Main Stem, it no longer 

can argue that its position on the bounds of the Nation’s Reservation is consistent with an 

understanding that the Nation’s sustenance fishing right would be exercised in the Main Stem.  

Nevertheless, it tries.  The State offers this non-sequitur: the Nation’s on-reservation fishing right 

may be exercised off-reservation provided the feet of the fisher remain on a Nation island.  ECF 

No. 117 at 28.  The State offers no legal authority for this creative understanding of the right, and 

cites no comparable statutes that might, for example, allow an individual to shoot deer in 

someone’s front yard provided the hunter’s feet are on land open for hunting at the time of the 

kill.  In fact the State undercuts its own position on the same page as it attempts to dispose of 

Attorney General Tierney’s 1988 Opinion in a footnote.  Id. at 28 n.33.  There the State asserts 

that the 1988 Opinion focused only on whether the fishing gear used in sustenance fishing had to 

conform with State regulations, and that the Attorney General had no occasion to consider 

whether the Penobscot River falls within the Nation’s Reservation.  Id.  But the Attorney General 

understood full well that the Nation’s right is an on-reservation right and did not analyze whether 

the Main Stem falls within the Nation’s Reservation because that was understood as obvious.  He 

stated:  

 we have verified with representatives of the Penobscot Indian Nation [that]  
  members of the Nation intend, during the Atlantic Salmon run this coming  
  summer, to place gill nets in the Penobscot River within the boundaries of the  
  Penobscot Reservation . . . . you ask whether this activity would be legal.  

  In the opinion of this Department, it would be. 
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 Exh. 78, ECF No. 103-28 at 1652 (emphasis added).   

 The State is correct, however, in presently emphasizing that the MIA’s “Section 6207(4) 

[which guarantees the Nation an on-reservation fishing right] and Section 6203(8) [which defines 

the Nation’s Reservation] should be interpreted together.”  ECF 117 at 28 n.33.  Doing so, 

however, does not support the State’s position but leaves it instead offering the Court non-

sequiturs about on-reservation fishing rights that can only be exercised off-reservation.  A proper 

analysis of the Settlement Acts that considers their overall structure and design requires rejection 

of the State’s absurd interpretation.  See Summit Inv. and Development Corp. v. Leroux, 69 F.3d 

608, 610 (1st Cir. 1995) (“‘Literal’ interpretations which lead to absurd results are to be 

avoided.”). 

 G.  The State’s remaining arguments are not justiciable for lack of standing, 
 ripeness, and no waiver of the United States’ sovereign immunity. 
 
 This case raises the question of whether the Nation’s Reservation extends past the 

uplands of its islands such that the Nation may engage in sustenance fishing in the Main Stem.  

Resolving the boundary question resolves whether the Nation can exercise its on-reservation 

sustenance fishing right in the Main Stem as well as exercise the other authorities guaranteed it 

by the MIA over its Reservation land.  The State, however, seeks to use this controversy as an 

opportunity to seek advisory opinions from the Court on a variety of jurisdictional questions, 

some of which turn on whether the Main Stem falls within the Nation’s Reservation and others 

that do not.  Specifically, the State seeks general pronouncements regarding whether (1) the 

Nation’s tribal court has jurisdiction over non-members; (2) whether the Nation can exclude 

persons from the Main Stem or regulate navigation there; (3) whether the Nation has authority to 

regulate water quality monitoring and fish sampling in the Main Stem; (4) whether the Nation 
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has authority to regulate salvage logging in the Main Stem; (5) whether the Nation has authority 

to regulate fishing in the Main Stem; and (6) whether the Nation has authority to regulate 

hunting, trapping, and taking of wildlife in the Main Stem. 

 To the extent these claims turn on the question of whether some or all of the Main Stem 

falls within the Nation’s Reservation, they are redundant.  And to the extent that they do not turn 

on the Reservation question, they are not supported by a live case or controversy leaving them 

not justiciable for lack of standing, unripe, and without any waiver of the United States’ 

sovereign immunity.  Accordingly, these claims should be dismissed.  

 1. The State lacks standing to seek judicial declarations on the questions it raises because 

there is no live case or controversy supporting this Court’s jurisdiction over those questions.  

“Injury in fact” is one of the three elements of the doctrine of standing, the “irreducible 

constitutional minimum” for jurisdiction.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992).  To establish injury in fact, a plaintiff must allege “an invasion of a legally protected 

interest which is (a) concrete and particularized . . . and (b) actual or imminent, not conjectural or 

hypothetical.”  Id. (internal quotation marks and citations omitted).  “Allegations of abstract 

injury” will not suffice; the party “‘must show that he has sustained or is immediately in danger 

of sustaining some direct injury.’”  Ramirez v. Sanchez Ramos, 438 F.3d 92, 97 (1st Cir. 2006) 

(quoting City of Los Angeles v. Lyons, 461 U.S. 95, 101-02 (1983)).  On summary judgment, a 

claimant “can no longer rest on . . . ‘mere allegations’” of injury but “must ‘set forth’ by affidavit 

or other evidence ‘specific facts.’”  Lujan, 504 U.S. at 561.  The State “bears the burden of 

showing . . . standing for each type of relief sought.”  Summers v. Earth Island Institute, 555 U.S. 

488, 493 (2009).   
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 The Supreme Court has made clear that “past wrongs do not in themselves amount to that 

real and immediate threat of injury necessary to make out a case or controversy.”  Lyons, 461 

U.S. at 103.  Moreover, a “relatively few instances of violations by individual police officers, 

without any showing of a deliberate policy on behalf of the named defendants” does not establish 

a case or controversy sufficing to warrant equitable relief.  Id. at 104.  Likewise, Lyons makes 

clear that speculative concerns about potential future events are insufficient.  Id. at 108.  See also 

Steir v. Girl Scouts of the USA, 383 F.3d 7, 16 (1st Cir. 2004) (“It is not enough for a plaintiff to 

assert that she ‘could be’ subjected in the future to the effects of an unlawful policy or illegal 

conduct by a defendant – the prospect of harm must have an immediacy and reality.”) (internal 

quotations and citations omitted).  State of Maine v. U.S. Dept. of Labor, 770 F.2d 236, 240 (1st 

Cir. 1985) (“Insofar as Maine Labor wants this court to issue an injunction or declaration 

prohibiting DOL from acting unlawfully in the future, it must show some reasonable likelihood 

of unlawful future behavior.”) (emphasis in original).  

 The State alleges no imminent threats of harm, let alone any current “concrete and 

particularized” injuries.  Lujan, 504 U.S. at 560.   Taking the State’s six issues in order, and 

accepting the State’s factual allegations as true for purposes of standing at summary judgment, 

none of the issues derive from a live case or controversy.  (1) The request for declaratory relief 

regarding the scope of tribal court jurisdiction is not grounded in any current tribal court 

proceeding.  See Laird v. Tatum, 408 U.S. 1, 13-14 (1972) (a “present” controversy must exist).  

Instead, the State relies upon three past instances where the Nation’s court appears to have 

exercised or attempted to exercise jurisdiction over non-Indians: a 2003 salvage logging dispute; 

a 2008 child support dispute, and a 2009 summons issued to non-Indians with regard to a tribal 

hunting violation.  ECF No. 117 at 17; ECF No. 118 at ¶¶ 43, 45, 49.  The lack of any incidents 
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between 2009 and the present shows that this “issue” is neither widespread nor ongoing.  

Moreover, it goes without saying that anyone subject to tribal court jurisdiction has the option of 

asserting in federal court the lack of tribal court jurisdiction.  Strate v. A-1 Contractors, 520 U.S. 

438 (1997).  As a result, it cannot be said that non-Indian individuals subjected to an attempted 

assertion of tribal court jurisdiction are without recourse.  And of course, as with most of the 

incidents used by the State to show standing to bring these claims, none of the incidents actually 

involve the State itself, leaving the State with the burden of establishing third party standing.  See 

United States v. Sayer, 748 F.3d 425, 434-35 (1st Cir. 2014) (“The traditional rule is that a 

person . . . may not challenge [a] statute on the ground that it may conceivably be applied to 

others in situations not before the court.”) (internal quotations and citations omitted).17 

 (2) The State’s request for a declaration regarding the Nation’s right to exclude people 

from the Main Stem is not founded upon any concrete instance where the Nation has actually 

excluded an individual.  The State relies upon an the affidavit of a Jennifer Dykstra who alleges 

that in 2011 she was informed by a tribal warden that she needs a tribal access permit to hunt on 

the Main Stem or for access for any reason.”  ECF No. 52-2 at ¶ 6.  In that same affidavit, 

Dykstra also affirms that in spite of this comment, she has continued to access the Main Stem 

without obtaining such permits and has “not been bothered by Tribal Wardens since that 

incident.”  Id. at ¶ 12.  Thus, Dykstra has suffered no injury and her encounter with a Tribal 

17 A “litigant asserting third-party standing must show the following: first, that the litigant 
personally has suffered an injury in fact that gives rise to a sufficiently concrete interest in the 
adjudication of the third party’s rights; second, that the litigant has a close relationship to the 
third party; and third, that some hindrance exists that prevents the third party from protecting its 
own interests.”  Council of Ins. Agents & Brokers v. Juarbe-Jimenez, 443 F.3d 103, 108 (1st Cir. 
2006) (quotations and citations omitted; emphasis added).  See also Kowalski v. Tesmer, 543 
U.S. 125, 129 (2004) (“[A] party generally must assert his own legal rights and interests, and 
cannot rest his claim to relief on the legal rights or interests of third parties.”).   
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Warden provides neither her nor the State any basis to seek declaratory relief with regard to the 

Nation’s right to exclude people from its Reservation.   

 The State’s request for a declaration about the Nation’s right to regulate navigation is 

similarly not supported by any live controversy.  The State musters: (a) a 1996 letter from a 

Nation lawyer requesting that a State court proceeding concerning Maine’s headway speed laws 

be transferred to tribal court, ECF No. 118 at ¶ 34; (b) a 1996 Nation letter to the State asserting 

Tribal Wardens will enforce headway speed laws, id. at  ¶ 35; (c) more recent encounters 

between Nation and State Wardens in which they expressed disagreements over the relative 

scope of authority the State and the Nation have over the Main Stem, id. at ¶¶ 76, 83-99.  The 

latter is not a controversy about whether the Nation can enforce navigation laws, either on or off 

Reservation, but a dispute about whether the Main Stem falls within the Nation’s Reservation.18  

That leaves a twenty year old Nation letter asserting the Nation will enforce headway speed laws, 

and that does not suffice to establish an on-going or imminent controversy about whether the 

Nation can enact and enforce tribal ordinances directed to watercraft navigation.19    

 (3) The request for declaratory relief regarding whether the Nation may regulate or 

prevent water quality sampling on the Main Stem is premised upon the allegation that in 2008 

the Nation “began demanding sampling permits from the State of Maine.”  ECF No. 118 at ¶ 

18 This goes as well for the hearsay offered by the State’s warden affidavits about unspecified 
encounters with unnamed individuals who express concern about going on the Main Stem until 
regulatory authorities are clarified by a court.  ECF No. 118 at ¶ 99.  To the extent this hearsay 
supports standing to litigate any controversy, it is the controversy over whether the Main Stem is 
part of the Nation’s Reservation, not whether tribal or State wardens will enforce headway speed 
laws. 
19 The State also references a 1995 tribal court case concerning an individual operating a boat 
under the influence, id. at ¶ 33, but even if that can somehow be construed as raising the question 
of whether the Nation can regulate navigation, the event is, like the rest of the State’s evidence, 
stale and any case or controversy that it would support has long since become moot.   
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115.  The State does not allege that it has been deterred in engaging in such activities or that 

there is a live dispute at present concerning any such effort on the State’s part to sample water or 

fish in the Main Stem.  Accordingly, there is no case or controversy and the State is simply 

requesting an advisory opinion. 

 (4) The request for declaratory relief with regard to whether the Nation can regulate 

salvage logging occurring within the bounds of its Reservation rests on a stale 1996 incident 

where the Nation issued a permit for salvage logging in the River, id. at ¶ 163, and a comment 

(date unclear) by a Nation officer to an individual to the effect that a State permit was not needed 

for salvage logging on Nation lands, id. at ¶ 164.  There is no allegation that salvage logging 

without State permits is occurring anywhere or that the Nation is either aiding and abetting such 

logging or interfering with salvage loggers.  Accordingly, the State’s request for declaratory 

relief really seeks an advisory opinion. 

 (5) The State’s request for declaratory relief with regard to the Nation’s authority to 

regulate fishing on the Main Stem rests upon the above-referenced affidavit of Jennifer Dykstra 

which does not address fishing and which, in any case, concludes with her affirming that she has 

not been bothered by Tribal Wardens while on the Main Stem.  ECF No. 52-2 at ¶ 12.  The State 

also cites an affidavit from 2000 by a Nation official who asserted the Nation regulates access to 

fishing by non-members within its land.  ECF 118 at ¶ 144A.  The State notes further that the 

Nation has issued eel permits.  ECF No. 117 at 25.  These allegations are odd, given the State 

itself has consistently recognized the Nation’s right to regulate access to “fishing” on its lands in 

its own issued eel permits which through the 1990s typically stated: 

  This permit does not give the permittee permission to place fishing gear on   
  private property against the wishes of the property owner.  The portions of the  
  Penobscot River and submerged lands surrounding the islands in the river are part 
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  of the Penobscot Indian Reservation and [gear] should not be placed on these  
  lands without permission from the Penobscot Nation. 
 
ECF No. 119 (U.S. & Nation Joint Statement of Facts) at ¶ 190 (quoting language and collecting 

instances of such State permits in the record).  Leaving aside that the “injurious” conduct the 

State presently complains of was supported by the State in the decades following the enactment 

of the Settlement Acts, a statement by a Nation official dating back fifteen years and a more 

recent attestation by a non-Indian that she accesses the Main Stem without hindrance from the 

Nation do not support standing for the State to seek an advisory opinion about the terms on 

which the Nation might regulate fishing on its Reservation. 

 (6) The State’s claim that the Nation has no authority to regulate hunting, trapping, and 

the taking of wildlife in the Main Stem appears to turn entirely upon the real question before this 

Court: whether the Nation’s Reservation encompasses some or all of the Main Stem.  See ECF 

No. 117 at 31 (State arguing the Nation lacks regulatory authority over hunting and trapping 

because the Main Stem is not part of the Nation’s territory).20  To the extent this claim is 

somehow separable from the question of the boundary of the Nation’s Reservation, the State 

once again fails to establish any present or imminent case or controversy.  The State collects a 

20 In the context of arguing this claim, which the State apparently perceives as different from the 
Reservation boundary issue, the State cites a representation made by the State Attorney General 
to the Joint Select Committee that under the MIA “Tribes will not own the bed of any Great 
Pond or any waters of a Great Pond or river or stream, all of which are owned by the State in 
trust for all citizens.”  ECF No. 117 at 31 (quoting P.D. Exh. 263 at 3965).  The quotation 
(assuming its validity since it only reflects the view of one party to the settlement) does not 
support the State’s position: it says that with regard to Great Ponds, the tribes will own neither 
the bed nor the waters.  But with regard to rivers and streams, only the waters are claimed to be 
outside ownership of the tribes – not the beds.  In short, the statement merely suggests that rivers 
and streams can fall within tribal reservations under the MIA, with the bed but not the waters 
subject to tribal ownership.  See In re Opinions of the Justices, 118 Me. 503, 507; 106 A. 865 
(Me 1919) (a "riparian proprietor has the right to take fish from the water over his own land, to 
the exclusion of the public.  He does not own the water itself....") (citation omitted). 
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handful of “assertions of authority” allegedly made by Nation officers to non-Indians, ECF No. 

117 at 29-30, but none of the declarants it relies upon indicate that they have actually ever been 

cited for violating a Nation hunting or trapping ordinance or that they have in any way been 

deterred from engaging in activities on the Main Stem.  Indeed, the State further alleges in its 

Statement of Facts that “non-tribal members have hunted and trapped on the Main Stem without 

seeking or receiving PN permission.”  ECF No. 118 at ¶ 175A.  That being the case, there is no 

case or controversy to support State standing to bring this claim. 

 2. The States’ counterclaims should also be dismissed because they are not ripe.  

Standing and ripeness overlap in that both inquiries address whether there is a real case or 

controversy to justify an exercise of a Court’s jurisdiction: “Ripeness, however, can be thought 

of as focusing on the ‘when’ of litigation, as opposed to the ‘who.’”  McInnis-Misenor v. Maine 

Medical Center, 319 F.3d 63, 69 (1st Cir. 2003).   However, the ripeness inquiry is “particularly 

relevant in the context of actions for preenforcement review of statutes,” Gun Owners’ Action 

League, Inc. v. Swift, 284 F.3d 198, 205 (1st Cir. 2002) (quotations and citations omitted), 

because it “prevent[s] the courts, through avoidance of premature adjudication, from entangling 

themselves in abstract disagreements.”  Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967).  The 

ripeness inquiry is two-fold: the Court considers both the fitness of the issue for judicial 

resolution and the hardship imposed by postponing resolution.  McInnis-Misenor, 319 F.3d at 70. 

 a. The State’s claims are not fit for resolution at this time.  A case is fit for resolution 

when the factual and legal issues are fully developed and unfit when “the claim involves 

uncertain and contingent events that may or may not occur as anticipated or may not occur at 

all.”  Ernst & Young v. Depositors Econ. Prot. Corp., 45 F.3d 530, 536 (1st Cir. 1995).  The 

concern with fitness is “pragmatic”: “issuing opinions based on speculative facts or a 
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hypothetical record is at best difficult and often impossible.” Id.  For all of the State’s 

counterclaims, there are no facts regarding the circumstances under which a Nation ordinance or 

regulation was applied because there are no Nation ordinances or regulations that have been 

identified as offending either the MIA’s limits on Nation governmental authority or some other 

legislative authority.  The State is seeking declarations on purely hypothetical questions because 

all the facts supporting these claims relate to events that happened years ago and are now moot 

or relate to alleged stray comments and assertions by Nation officers to various individuals that 

have, as yet, resulted in no Nation prosecutions or other law enforcement actions.  Instead of 

challenging a specific Nation ordinance or regulation, the State is asking the Court to provide 

more general and sweeping declaratory relief with regard to the Nation’s legislative capacity to 

enact regulations addressed to such open-ended issues as: navigation, trespass, scientific 

monitoring activities, the collection of logs lying on Nation property, and fishing within and 

placing eel pots on Nation lands.   

 Such declaratory pronouncements would be wholly advisory in nature and all the more 

deleterious because, rendered outside the context of a specific dispute, the Court would, at the 

State’s behest, be interfering with the Nation’s right to govern itself.   The Supreme Court has 

cautioned that a court, in such circumstances, should stay its hand because it is ill positioned to 

adequately consider both the stakes and the impacts on the relevant governmental bodies subject 

to its decision: “This Court, in the absence of a concrete fact situation in which competing 

governmental interests can be weighed, is simply not in a position to determine [the issue at 

hand].”  Calif. Bankers Ass’n v. Schulz, 416 U.S. 21, 56 (1974); see also Summers v. Earth 

Island Institute, 555 U.S. at 492-93 (noting that outside the limiting context of an actual case or 

controversy “courts have no charter to review and revise legislative and executive action . . . . [in 
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accord with] “the proper – and properly limited – role of the courts in a democratic society.”) 

(internal quotations and citations omitted).21  

 b. There is no hardship to any party in awaiting a proper case and controversy.  “The 

hardship analysis focuses on direct and immediate harm,” not “wholly contingent harm.”  

McInnis-Misenor, 319 F.3d at 73 (internal quotations and citations omitted).  To be sure, unless 

the State succeeds in confining the Nation to the uplands of its islands, it is possible that there 

will be future disputes about what the MIA and other relevant legal authorities permit the Nation 

to do within that portion of the River falling within its Reservation.  But it is impossible at this 

juncture to say whether any dispute will arise and, if it does, whether it will concern navigation, 

tribal court jurisdiction, fishing, or trapping or something else altogether.  That state of affairs 

demonstrates that there is no “direct and immediate harm” facing the State in postponing 

resolution of its counterclaims until they are supported by a live dispute.  Moreover, the fact that 

the State is reaching back to events that are years old – sometimes decades old – to establish a 

controversy shows that conflicts on the River are actually quite infrequent.   

 Furthermore, there may still be disputes down the road even if this Court accepts the 

State’s invitation to offer advisory opinions on whether and when the Nation may regulate things 

21 These claims are also not fit for resolution because, depending on how the Court resolves the 
one live issue before it – the controversy over whether the Main Stem is entirely excluded from 
the Nation’s Reservation and not subject to any tribal regulatory authority – these issues may 
simply go away.  These claims are the result of the State combing the record and itemizing the 
various grievances it has accumulated over the last two decades with the Nation, grievances 
which even at the time of their occurrence either did not amount to a live case or controversy or 
were not deemed worth the trouble of litigating.  Whatever “controversy” exists because Nation 
Wardens and State Wardens exchange words on the River about how they intend to carry out 
their duties will probably resolve on its own once there is clarity with regard to the status of the 
Main Stem.  The fact that some or all of these claims may resolve of their own accord after this 
Court resolves the real controversy shows that they “involve[] uncertain and contingent events 
that may or may not occur as anticipated or may not occur at all.”  McInnis-Misenor, 319 F.3d at 
70 (internal quotations and citations omitted). 
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like navigation, water sampling, log salvaging, the placement of eel pots on Nation land, etc.   

That is because inevitably when it comes time to apply the Court’s abstract advisory opinion to 

live disputes, the parties will disagree about its application to a set of particular circumstances.  

For example, what the State views as a tribal ordinance attempting to regulate public navigation 

of the River, the Nation may regard as a regulation designed to protect public safety within the 

Reservation which is not precluded by an advisory opinion on the limits of tribal authority to 

regulate navigation.   

 In short the only issue that is ripe is the Reservation boundary dispute which the State 

brought to a head by formally opining that the Nation Reservation is limited to its islands and 

informing the Nation that if it disagreed, in order to avoid imminent conflict on the River, the 

Nation should bring the matter to “an appropriate forum.”  Exh. 278, ECF No. 105-78 at 3568.  

Everything else is either resolved along with resolution of the Reservation question or is  

extraneous to the question and can await resolution on another day, should such a day come in 

which there is a live dispute warranting such decision. 

 3. To the extent the Court considers the State’s counterclaims, the State is barred by the 

United States’ sovereign immunity from raising them against the United States.  “It is axiomatic 

that the United States may not be sued without its consent and that the existence of consent is a 

prerequisite for jurisdiction.” United States v. Navajo Nation, 537 U.S. 488, 502 (2003).  The 

conditions of the waiver must be read narrowly in favor of the United States.  U.S. v. Nordic 

Village, Inc., 503 U.S. 30, 34 (1992).  In the absence of clear congressional consent, then, “there 

is no jurisdiction….” U. S. v. Mitchell, 445 U.S. 535, 538 (1980).  The United States’ sovereign 

immunity bars counterclaims as well as claims brought in an original action against the United 

States.  Waylyn Corp. v. United States, 231 F.2d 544, 547 (1st Cir. 1956) (“The filing of a suit in 

- 54 - 

 

Case 1:12-cv-00254-GZS   Document 143   Filed 06/22/15   Page 62 of 68    PageID #: 8640



the name of the United States does not in itself amount to a waiver of sovereign immunity, 

subjecting the United States to an affirmative adverse judgment on a counterclaim filed by the 

defendant in such suit.”); Rhode Island Resource Recovery Corp. v. Rhode Island Dept. of Envtl. 

Mgmt., 2006 WL 561892 at *4 (D.R.I. March 7, 2006) (“The mere fact that EPA filed suit in the 

1996 action does not clear the hurdle of sovereign immunity for Plaintiff.”).   

 Counterclaims against the United States have been permitted where they sound in 

recoupment.  See Bull v. United States, 295 U.S. 247, 262 (1935) (in suit by United States to 

recover money from defendant, defendant’s counterclaim for money mistakenly collected in 

taxes “can properly be set up by way of defense, to a suit by the United States”).  “Claims in 

recoupment arise out of the same transaction or occurrence, seek the same kind of relief as the 

plaintiff, and do not seek an amount in excess of that sought by plaintiff.”  Berrey v. Asarco Inc., 

439 F.3d 636, 643 (10th Cir. 2006).  In other words, courts permitting counterclaims sounding in 

recoupment allow such claims to reduce an award sought by the United States as plaintiff but do 

“not permit any affirmative recovery against the United States on a counterclaim that lacks an 

independent jurisdictional basis.”  United States v. Forma, 42 F.3d 759, 765 (2d Cir. 1994).   

 In this case, the United States claims that some or all of the Main Stem falls within the 

Nation’s Reservation and is subject to the Nation’s on-reservation sustenance fishing right.  To 

the extent the State seeks declaratory relief beyond the question of whether the Main Stem falls 

within the Nation’s Reservation, it is seeking an “affirmative recovery” beyond the scope of the 

claims brought by the United States and therefore must establish an independent jurisdictional 

ground for such claim.  Oneida Indian Nation of New York v. New York, 194 F. Supp.2d 104, 137 

(N.D.N.Y. 2002) (where United States brings claims asserting tribal possessory rights to land, 

claim sounds in recoupment where “Defendants do not seek any monetary or other relief beyond 
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a finding that the land at issue does not belong to Plaintiffs and is not under federal jurisdiction”) 

(emphasis added).  Accordingly, any State counterclaim extraneous to the question of whether 

the Nation’s boundary includes some or all of the Main Stem cannot be raised against the United 

States, and the United States cannot be bound by any ruling on such claim as between the State 

and the Nation.    

 H.  The NPDES Motion for Summary judgment should be denied. 

 The NPDES Intervenors’ motion for summary judgment offers variations on the States’ 

arguments, although in a more confused form.  NPDES asserts that Congress intended to 

extinguish the Nation’s aboriginal title to its entire Reservation as consideration for the Nation 

agreeing to extinguish its claim to the lands unlawfully lost to Maine and Massachusetts in 1796 

and 1818.  ECF No. 116 at 6-8.  Undeterred by their inability to ground their argument on 

anything in the text of the Settlement Acts, NPDES concludes that the Nation’s islands are 

owned by Maine, although held in trust for the Nation’s benefit, with the outcome being that the 

Nation is entirely excluded from the Main Stem.  Id. at 9.  The NPDES Intervenor’s arguments 

are meritless and their motion for judgment on the pleadings should be denied. 

  The NPDES Intervenor’s view that aboriginal title must be extinguished and the State 

must hold the Reservation in trust for the Nation appears premised on the fact that the State holds 

the rights to the underlying fee of the Nation’s land.  This view reflects a fundamental 

misunderstanding of Indian law.  As the Supreme Court explained, aboriginal title of the Indians 

– a right of possession that is “considered as sacred as the fee simple of the whites,” Mitchel v. 

United States, 34 U.S. 711, 746 (1835) – co-exists with, rather than is supplanted by, the rights to 

the underlying fee of Indian lands which is held by the “discovering” sovereign:  
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It very early became accepted doctrine in this Court that although fee title to the 
lands occupied by Indians when the colonists arrived became vested in the 
sovereign – first the discovering European nation and later the original States and 
the United States – a right of occupancy in the Indians tribes was nevertheless 
recognized.  
 

Oneida Indian Nation of New York State v. County of Oneida, 414 U.S. 661, 667 (1974).  While 

the States of Massachusetts and then Maine succeeded to England’s rights to the fee underlying 

Indian lands in Maine, once the Constitution was adopted, “these tribal rights to Indian lands 

became the exclusive province of the federal law” and were “extinguishable only by the United 

States.” Id.  Thus, even if Maine holds the rights to the fee underlying the Nation’s surviving 

aboriginal lands – its current Reservation – that gives the State neither the right to extinguish the 

Nation’s title nor to exercise any of the rights it will have in the land once aboriginal title is 

extinguished.  Id. at 672 (noting that New York’s effort to tax Indian lands to which it holds the 

underlying fee “was invalidated as an interference with Indian possessory rights guaranteed by 

the Federal Government”). 

 Accordingly, unless the Main Stem was transferred out of the Nation’s possession in the 

Treaties of 1796 and 1818 (with aboriginal title being extinguished with the enactment of the 

MICSA which ratified the transfers effected by those State treaties) or unless some other 

“transfer” within the meaning of the Settlement Acts can be demonstrated, the Nation’s 

aboriginal title to some or all of the Main Stem survives.  Moreover, because the Settlement Acts 

define the respective governmental authorities of the Nation and the State over the Nation’s 

Reservation, the NPDES’ arguments about whether the Reservation is held in trust and by whom 

are simply irrelevant: if the Main Stem falls within the Reservation, the Nation has rights over it 

spelled out by the MIA and the MICSA and those rights remain regardless of whether the Nation 

holds aboriginal title or beneficial title to its lands.    

- 57 - 

 

Case 1:12-cv-00254-GZS   Document 143   Filed 06/22/15   Page 65 of 68    PageID #: 8643



 NPDES also argues that if the MIA had intended to give the Nation any rights or 

authorities over the Main Stem, it would have had provisions specifically addressed to the 

Penobscot River.  ECF No. 116 at 12.  But the MIA does not purport to itemize the water bodies 

subject to Nation regulatory authorities or, for that matter, Passamaquoddy Tribal authority.  

Rather it avoids such a cumbersome process of identifying every stream, river and pond, by 

providing generally when and in what respects streams, ponds and rivers are subject to tribal 

jurisdiction, State jurisdiction, and MITSC jurisdiction.  See Me. Rev. Stat. 30 § 6207(1), (3).  

With regard to the tribal sustenance fishing right, it is limited to “the boundaries of [the Nation 

and Passamaquoddy Tribe’s] respective Indian reservations,” Me. Rev. Stat. 30 § 6207(4), a 

clear general definition of the geographic scope of the right that sensibly obviates NPDES’ 

demand for a list of watercourses subject to the right.  Put differently, NPDES is correct that the 

MIA does not expressly discuss the Penobscot River.  But it does not discuss any other river 

either so an argument limiting the Nation’s (and the Passamaquoddy Tribe’s) sustenance fishing 

right to only those rivers mentioned in the MIA effectively nullifies the right altogether. 

NPDES appears to understand that its arguments excluding the Nation from the Main 

Stem renders the Nation’s sustenance fishing right a nullity so they join the State in suggesting 

that the Nation may engage in “fishing in the Penobscot River from the banks of the Reservation 

islands, but the boundaries of the Reservation do not extend into the Penobscot River itself.”  

ECF No. 116 at 13.  They do not bother to explain how an on-reservation right can be exercised 

off-reservation so long as one’s feet stay on the right side of the boundary line.   

Because the NPDES motion for judgment on the pleadings lacks merit, it should be 

denied. 
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III.  CONCLUSION 

For the foregoing reasons, the State’s motion for summary judgment and the NPDES 

Intervenors’ motion for judgment on the pleadings should be denied and summary judgment 

granted in favor of the United States and the Nation. 
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