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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA

GREAT FALLS DIVISION

TOWN OF BROWNING, a Montana
municipal corporation,

Plaintiff,
-vs-

WILLIE A. SHARP, JR.;
FORRESTINA CALF BOSS RIBS;
PAUL McEVERS; WILLIAM OLD
CHIEF; CHERYL LITTLE DOG;
SHAWN LAHR; ALVIN YELLOW
OWL; DEREK KLINE; HARRY
BARNES; ILIFF KIPP; TYSON
RUNNING WOLF; JOE McKAY,
EARL OLD PERSON; and NELSE ST.
GODDARD.

 Defendants.

CAUSE NO. 
CV-14-24-GF-BMM-RKS 

PLAINTIFF’S BRIEF IN
SUPPORT OF ITS MOTION FOR
PRELIMINARY INJUNCTION
AND TEMPORARY
RESTRAINING ORDER
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INTRODUCTION

The day after this Court’s Order (Dkt. 123) denying the Defendants’ Motion

to Dismiss (Dkt. 70), the Defendants, through their agent Two Medicine Water

Company, began shutting-off water to utility customers who continued to pay the

Town of Browning (hereinafter the “Town”) for utility services.  As a result, the

Town has lost a substantial number of its customers and a substantial amount of its

utility revenue.  The Defendants’ conduct has fundamentally shifted the status quo

of the parties, such that – if continued to its logical conclusion – the Town will be

left without any utility customers, any utility revenue, or any means by which to

remedy its losses.  As discussed below, the Town is entitled to a preliminary

injunction, pursuant to Rule 65(a), F.R.Civ.P., to maintain the status quo of the

parties through the following relief:

1. That the Defendants or anyone acting in concert with them be

prevented from interfering with the Town’s ownership and operation of its utility

systems and services;

2. That the Defendants or anyone acting in concert with them be

prevented from shutting-off utility services to the Town’s utility customers;

3. That the Defendants and anyone acting in concert with them be

required to restore utility services to the Town’s customers who have lost utility

service on account of the recent utility shut-offs;
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4. That the Defendants or anyone acting in concert with them be

prevented from sending the Town’s customers bills or notices demanding payment

for utility services be made to Two Medicine Water Company, instead of the

Town;

5. That the status quo of the parties be restored by requiring that all of

the Town’s customers who have been forced to pay Two Medicine Water

Company should revert back to paying the Town for the services it provides.

Prior to entry of a preliminary injunction, the Court should issue a

temporary restraining order, pursuant to Rule 65(b), F.R.Civ.P., to maintain the

status quo before the hearing for a preliminary injunction by granting the above-

requested relief. 

BACKGROUND FACTS  

The Town is a Montana municipal corporation which has owned, operated,

maintained and improved utility systems and infrastructure located both inside and

outside the Town’s geographical boundaries (hereinafter the “Browning

community”) since at least 1934.  Affidavit of Willie Morris, ¶ 3; see also Exhibit

A to Morris Affidavit.  The Town utilizes its own utility infrastructure and systems

to provide utility services to customers in the Browning community.  Morris

Affidavit, ¶ 4.  Until recently, the Town’s ownership over these utility systems and

infrastructure has never been challenged.  Id.
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From August 1, 1995, to October 1, 2013, the Town and the Blackfeet Tribe

(“Tribe”) provided utility services to customers in the Browning community

pursuant to the terms of a Memorandum of Agreement (“MOA”).  Id., ¶ 5; see also

Exhibit B to Morris Affidavit.  Under the terms of the MOA, the Town was

designated the manager and operator of a unified utility service provider.  Morris

Affidavit, ¶ 6.  Just as it had for decades prior, the Town utilized its own utility

infrastructure and systems to provide utility services to its customers in the

Browning community under the MOA and amendments.  Id.

The MOA was amended in 2009 and 2011, by agreement between the Town

and Tribe, whereby the Town, the Blackfeet Tribal Business Council (“BTBC”),

and the East Glacier Water and Sewer District (“EGWSD”) agreed to fund the

Blackfeet Community Water Project (“BCWP”).  Id., ¶ 7; see also Exhibit C to

Morris Affidavit.  Under the MOA as amended, the Town was designated the

operator and manager of all utility systems, which included the new BCWP

treatment and delivery system.  Id.  The rates for the Town’s utility services were

to be set by the Tribe pursuant to Ordinance 98.  Id.

The BCWP is a water treatment and delivery system which draws water

from Lower Two Medicine Lake and delivers it to the Parsons Connection – which

is a connection point running east from the BCWP into the Town’s water

distribution pipes.  Morris Affidavit, ¶ 8.  With the construction of the BCWP, the
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Town’s water utility customers would no longer need to receive water drawn from

Town-owned wells.  Id.  Instead, the Town’s water utility customers would receive

water drawn out of Lower Two Medicine Lake.  Id.  Water from Lower Two

Medicine Lake would be delivered to a water treatment facility near East Glacier,

Montana.  Id.  This treated water would then flow east through a recently

constructed pipeline where it would be delivered to the Town’s water pipeline

located at the Parsons Connection.  Id.  From the Parsons Connection, water

originally drawn from Lower Two Medicine Lake would be delivered to the

Town’s customers through the Town-owned water distribution pipes.  Id.  Thus,

all water pumped east of the Parsons Connection flows through the Town’s water

distribution pipes and infrastructure.  Id. 

The Town has never disclaimed, transferred, or conveyed the water and

sewer distribution pipes, infrastructure, and systems located east of the Parsons

Connection.  Id., ¶ 9.  The Town continues to both own and utilize these systems

to provide utility services to its customers in the Browning community.  Id.

On August 27, 2013, Defendant Willie Sharp, Chairman of the BTBC,

notified the Town that the MOA would be terminated effective October 1, 2013,

and further that the Tribe’s newly created Two Medicine Water Company

(“TMWC”) would assume control over all water and sewer utility services

pursuant to the Tribe’s purported “sovereign powers, including Ordinance 98.” 
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Id., ¶ 10; see also Exhibit D to Morris Affidavit.  For TMWC to provide utility

services to customers east of the Parsons Connection required the unauthorized

use of the Town’s utility systems and infrastructure.  Morris Affidavit, ¶ 10.

Since October 1, 2013, the Town has continued to provide water and sewer

utility services to its customers.  Id., ¶ 11.  The Town bills its customers at the

rates set by the Tribe pursuant to Ordinance 98.  Id.  

On July 16, 2014, the BCWP was not pumping enough water to supply the

Browning community, so under the direction of the Environmental Protection

Agency, the Town turned on its own wells to supplement the water supply to the

Browning community.  Id., ¶ 12.  To date, the Town continues to supply the

Browning community with water from its own wells, which is pumped through the

Town-owned water distribution system and infrastructure.  Id.  

TMWC bills the Town’s customers each month for the utility services that

the Town is providing.  Id., ¶ 13.  The Town’s customers are receiving two bills

for the same services, one of which is from an entity, TMWC, that does not

provide water or sewer services to these customers.  Id.  Also included with

TMWC’s bills to the Town’s customers are notices which threaten to shut-off

water services to those customers who refuse to pay TMWC, instead of the Town. 

See Exhibit E to Morris Affidavit; Affidavit of Lockley Bremner, ¶¶ 4-7; Affidavit

of Gary Gobert, ¶¶ 4-7; Affidavit of Julene Kennerly, ¶¶ 4-7; Affidavit of Brenda
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Carlson, ¶¶ 4-7; Affidavit of Terry Bremner, ¶¶ 4-7; Affidavit of Leo Kennerly III,

¶¶ 4-7; Affidavit of Steve Barcus, ¶¶ 4-7.  Until recently, TMWC had never

carried out its threats to shut-off utility services to the Town’s customers.  Morris

Affidavit, ¶ 14.

Although TMWC had not carried out its threat to shut-off water to the

Town’s customers, many customers began to pay TMWC for fear of losing their

utility services.  Morris Affidavit, ¶ 15.  The customers that remain loyal to the

Town are fearful that their water services will be shut-off if they refuse to pay

TMWC, instead of the Town.  Affidavit of Lockley Bremner, ¶¶ 4-7; Affidavit of

Gary Gobert, ¶¶ 4-7; Affidavit of Julene Kennerly, ¶¶ 4-7; Affidavit of Brenda

Carlson, ¶¶ 4-7; Affidavit of Terry Bremner, ¶¶ 4-7; Affidavit of Leo Kennerly III,

¶¶ 4-7; Affidavit of Steve Barcus, ¶¶ 4-7.  Meanwhile, the Town has continued to

provide utility services to these customers who pay TMWC.  Morris Affidavit, ¶

15.

On November 19, 2014, the Town received complaints from some of its

utility customers that TMWC had shut-off water to those customers who had

refused to pay TMWC for utility services.  Morris Affidavit, ¶ 16.  The Town

verified that water services to these customers had in fact been shut-off by

TMWC.  Id.  The Town has been unable to restore water services to these

customers because TMWC has effected the shut-offs by a mechanism which
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cannot be reversed or controlled by the Town.  Id.

Since TMWC began to shut-off water to the Town’s customers, the Town

has lost a substantial number of utility customers. Morris Affidavit, ¶ 17.

LEGAL STANDARD 

The purpose of a preliminary injunction is to preserve the relative positions

of the parties – the status quo – until a trial on the merits can be conducted.  LGS

Architects, Inc. v. Concordia Homes of Nev., 434 F.3d 1150, 1158 (9th Cir. 2006)

(quoting Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981)).  To obtain a

preliminary injunction, the Town must establish: 1) that it is likely to succeed on

the merits; 2) that it is likely to suffer irreparable harm in the absence of

preliminary relief; 3) that the balance of equities tip in its favor; and 4) that an

injunction is in the public interest. Winter v. Natural Res. Def. Council, Inc., 555

U.S. 7, 20 (2008); Herb Reed Enters., LLC v. Fla. Entm’t Mgmt., 736 F.3d 1239,

1247 (9th Cir. 2013).  A party can also satisfy the first and third elements of the test

by raising serious questions going to the merits of its case and a balance of

hardships that tips sharply in its favor.  Alliance for the Wild Rockies v. Cottrell,

632 F.3d 1127, 1134-35 (9th Cir. 2011).  The standard for issuing a temporary

restraining order is identical to the standard for issuing a preliminary injunction. 

Arcamuzi v. Continental Air Lines, Inc., 819 F.2d 935, 937 (9th Cir. 1987).  A

district court’s decision regarding a preliminary injunction or temporary
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restraining order is reviewed for an abuse of discretion, and will not be reversed

unless “the district court based its decision on an erroneous legal standard or

clearly erroneous findings of fact.”  Walczak v. EPL Prolong, Inc., 198 F.3d 725,

730 (9th Cir. 1999).

The Defendants’ filing of a Notice of Appeal has not divested this Court of

jurisdiction to “suspend, modify, restore, or grant an injunction during the

pendency of the appeal . . . as it considers proper for the security of the rights of

the adverse party.”  Mayweathers v. Newland, 258 F.3d 930, 935 (9th Cir. 2001);

citing Fed.R.Civ.P., 62(c).  This Court retains jurisdiction during the pendency of

an appeal “to act to preserve the status quo.”  Mayweathers at 935, citing Natural

Resource Defense Council Inc., v. Southwest Marine Inc., 242 F.3d 1163, 1166 (9th

Cir. 2001).

ARGUMENT

As shown below, the Town’s Application meets the requirements of the

Winter test, entitling it to a preliminary injunction and temporary restraining order

against the Defendants and anyone acting in concert with them.  

I. The Town is likely to prevail on the merits.

The Town is likely to prevail on the merits of its argument that this Court

has jurisdiction over this action based on Ex Parte Young, 209 U.S. 123 (1908).

The Town seeks prospective injunctive relief against the Defendants, who are or
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were members of the BTBC acting beyond the scope of their authority by

interfering with the Town’s ownership and operation of utility systems and

infrastructure in the Browning Community. The Town seeks to prevent the

Defendants and those acting in concert with them from continuing to interfere with

the Town’s ownership and operation of its utility systems and infrastructure, and

further to prevent the Defendants from unlawfully taking both the Town’s utility

customers and the Town’s utility revenue.  This is the same relief sought by the

Town in this pending Application for Preliminary Injunction.  

The Ninth Circuit has recognized that a party may bring an Ex Parte Young

action against tribal members or officials for prospective injunctive relief. 

Burlington Northern R. Co. v. Blackfeet Tribe of Blackfeet Indian Reservation,

924 F.2d 899 (9th Cir. 1991), see also Dawavendewa v. Salt River Project Agr.

Imp. and Power Dist., 276 F.3d 1150 (9th Cir. 2002).  Thus, the Town is likely to

prevail on the merits of its argument that this Court has jurisdiction to decide the

merits of this case.  That being said, if the Town no longer has utility customers by

virtue of TMWC’s threatening bills and notices, along the fact that TMWC has

shut-off water to those customers who remain loyal to the Town, any

determination on the merits of the underlying action will be rendered moot.

II. The Town is likely to suffer irreparable harm absent preliminary relief.

The Town is suffering injury as the Defendants and their agents have
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continued to siphon utility revenue and utility customers from the Town.  This has

been accomplished through dissemination of threats and disinformation

transparently designed to strong-arm the Town’s customers to switch utility

providers.  The message is clear: give TMWC your business or give up your water. 

Exhibit E to Morris Affidavit. Such a coercive message has contributed to the

Town’s substantial decrease in utility revenue, and also to the Town’s loss of

established customers.

On more than one occasion, the Ninth Circuit has found that such damage is

sufficient to demonstrate the likelihood of irreparable injury.  See Stuhlbarg Int’l

Sales Co. v. John D. Brush and Co., Inc., 240 F.3d 832, 841 (9th Cir. 2001)

(“Evidence of threatened loss of prospective customers or goodwill . . . supports a

finding of the possibility of irreparable harm.”); Rent-A-Center, Inc. v. Canyon

Tele. & Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991) (harm to business

goodwill and reputation is unquantifiable and considered irreparable); see also

Lillge v. Verity, 2007 WL 2900568 at *7 (N.D. Cal. Oct. 2, 2007) (recognizing that

the “risk of losing established customers to defendants’ . . . due to defendants’

improper use of plaintiff’s proprietary information would obviously create a

lasting, irreparable harm”).

Furthermore, pecuniary injury that cannot practically be remedied is

irreparable harm.  T-Mobile USA, Inc. v. Chong, 2014 U.S. Dist. LEXIS 47215 at
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*13 (W.D. Wash. Apr. 4, 2014).  While the Town does not concede that its

damage claims in this action are barred, if the Town is in fact limited to seeking

only prospective injunctive relief, then it will be left without a remedy if its

customers are stolen through TMWC’s threats and coercion.  In situations where a

money judgment is rendered worthless or invalid, the Ninth Circuit has held that a

preliminary injunction is appropriate.  Hilao v. Estate of Marcos, 25 F.3d 1467,

1479 (9th Cir. 1994) (even where the ultimate relief sought is money damages,

federal courts have found preliminary injunctions appropriate where it has been

shown that the defendant intended to frustrate any judgment on the merits by

transferring assets out of the jurisdiction); Tri-State Generation and Transmission

Ass’n, Inc. v. Shoshone River Power, Inc., 805 F.2d 351, 355 (10th Cir. 1986)

(preliminary injunction was warranted where irreparable harm would result from

the inability to collect a money judgment).  The Town will be irreparably harmed

if the Defendants and those acting in concert with them – including TMWC – are

not enjoined from their coercive efforts to deprive the Town of its utility revenue

and utility customers.

III. The balance of hardships favors the Town.

Since October 1, 2013, the Town has witnessed substantial decreases in

both its utility customer base and utility revenue.  Morris Affidavit, ¶ 17.  Without

injunctive relief, the Town will continue to lose utility revenue and utility
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customers on account of the Defendants’ threats.  The hardship on the Town is

evident.  If the bleeding is not stopped now, the status quo of the parties will not

be preserved for a trial on the merits of the Town’s claims – or during the

pendency of the Defendants’ appeal.  Furthermore, if the Town is limited to

pursuing only prospective injunctive relief, such prospective relief will be

inadequate if the Town no longer has customers to serve.  

On the other hand, the Defendants and their representatives, including

TMWC, will hardly be burdened if they are enjoined from interfering with the

Town’s utility operations.  This is especially true, since TMWC’s bills seek

payment for services that are being provided by the Town.  Likewise, the

Defendants and their representatives will suffer no hardship if they are enjoined

from threatening the Town’s customers with disinformation, exorbitant bills, and

the discontinuation of services.  The balance of hardships clearly favors the Town.

IV. An injunction is in the public interest.

An injunction to prevent the Defendants from interfering with the Town’s

utility systems and infrastructure, and further from threatening the Town’s

customers is in the public interest.  The public has no interest in utility customers

being forced to switch utility providers based on threats.  Nor does the public have

interest in tribal officials or tribal companies extinguishing their business

competition by “strong-arming” a community under the guise of sovereign
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authority.  Allowing the Defendants and TMWC to continue to do so would

undermine the Town’s claims and drastically alter the status quo.

CONCLUSION 

For these reasons, the Town requests that the Court enter a preliminary

injunction against the Defendants, and those acting in concert with them for the

following relief:

1. To prevent the Defendants or anyone acting in concert with them

from interfering with the Town’s ownership and operation of its

utility infrastructure, systems and services;

2. To prevent the Defendants or anyone acting in concert with them

from shutting-off utility services to the Town’s utility customers;

3. To require the Defendants and anyone acting in concert with them to

restore utility services to the Town’s customers who have lost utility

service on account of the recent utility shut-offs;

4. To prevent the Defendants or anyone acting in concert with them

from sending the Town’s customers bills or notices demanding that

payment for utility services be made to Two Medicine Water

Company, instead of the Town;

5. To restore the status quo of the parties by requiring that all of the

Town’s customers who from and after October 1, 2013, have been
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required to pay Two Medicine Water Company for the utility services

provided by the Town, should revert back to paying only the Town

for the services it provides to them.

  Additionally, the Town requests that the Court enter a temporary restraining

order to prevent the same, until such time as a hearing can be conducted to address

the Town’s application for preliminary injunction.             

DATED this 26th day of November, 2014.

/s/ Derek J. Oestreicher                                
DEREK J. OESTREICHER
P.O. Box 2103

 Great Falls, MT 59403-2103
Attorneys for the Town of Browning 
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