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NOW COME State Defendants, by and through their attorneys, and move, pursuant to 

Fed. R. Civ. P. 56, for summary judgment in their favor declaring as follows: 

(1) The Penobscot Indian Reservation consists “solely” of the islands within the 

Penobscot River from Indian Island northward to the confluence of the East and 

West Branches (“the Main Stem”), as set forth in 30 M.R.S.A. § 6203(8), and 

does not include the natural resources or bed of the river; 

 

(2) The Penobscot Nation (“PN”) Tribal Court has no authority or jurisdiction over 

non-tribal members;  

 

(3) The State of Maine, and not PN, has the authority to regulate activities occurring 

on the Main Stem including, but not limited to, navigation, sampling, fishing, 

hunting, trapping and salvage logging by any person. 

 

In the alternative, to the extent the Court finds that State Defendants are not entitled to summary 

judgment due to PN‟s claim to the bed of the Main Stem, State Defendants move for dismissal 

for failure to join indispensable parties, namely the owners of riverside lots along the Main Stem, 

and riverside municipalities whose boundaries extend into the Main Stem.
1
 

                                                 
1
 With reference to the pleadings, State Defendants specifically seek: 

 

A) Summary judgment in favor of State Defendants and against PN on all claims in State 

Defendants‟ First Amended Answer and Counterclaim to PN Second Amended Complaint (Doc‟t 59), 

with the exception of State Defendants‟ claim that PN‟s ordinances unlawfully discriminate against non-

tribal members, which is not being pursued; 

B) Summary judgment in favor of State Defendants and against PN on paragraph 60(a) of 

Penobscot Nation‟s Second Amended Complaint (Doc‟t 8); 

C) Summary judgment in favor of State Defendants and against PN on paragraphs 60(d) 

and 60(e) of Penobscot Nation‟s Second Amended Complaint (Doc‟t 8); 

D) Summary judgment in favor of State Defendants and against the United States on the 

counterclaims and prayer for relief in State Defendants‟ Amended Answer and Counterclaims to United 

States‟ Complaint-in-Intervention (Doc‟t 87);  

E) Summary judgment in favor of State Defendants and against the United States on 

paragraph 38 of the United States‟ Complaint-in-Intervention (Doc‟t 58); and 

F) Summary judgment in favor of State Defendants and against PN and the United States 

based on State Defendants‟ Third, Fourth and Fifth Affirmative Defenses in State Defendants‟ Amended 

Answer and Counterclaims to the United States‟ Complaint-in-Intervention (Doc‟t 87); and 

G) In the alternative, dismissal of PN‟s Second Amended Complaint based on Defendants‟ 

First Affirmative Defense in State Defendants‟ Amended Answer and Counterclaims (Doc‟t 59); and 

State Defendants‟ First Affirmative Defense in State Defendants‟ Amended Answer and Counterclaims to 

United States‟ Complaint-in-Intervention (Doc‟t 87). 
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INTRODUCTION 

In 2007, the First Circuit Court of Appeals held that the Maine Indian Land Claims 

Settlement Act, 25 U.S.C. §§ 1721-35, and the Maine Implementing Act, 30 M.R.S.A. §§ 6201-

6214 (together the “1980 Acts”), were “about as explicit … as is possible” in confirming the 

State‟s environmental regulatory jurisdiction over Indian territory.  Maine v. Johnson, 498 F.3d 

37, 43 (1st Cir. 2007).  Immediately following that decision, PN officials took a series of 

provocative actions against non-tribal members and State employees that set in motion a chain of 

events that led to this litigation.  In a variety of contexts, PN officials began to assert that the 

Main Stem was their exclusive domain.  PN wardens confronted non-tribal members at public 

boat launches and demanded payment of $40.00 to PN for “access permits” to be on the Main 

Stem for any reason.  State Defendants‟ Statements of Material Fact (“SDSMF”) ¶¶ 63, 77, 78, 

176-80.  The Director of PN‟s Department of Natural Resources wrote to State agency 

commissioners demanding that Maine regulators obtain permits from PN before monitoring 

water quality on the river.  SDSMF ¶¶ 8, 101, 115.  PN began summonsing non-tribal members 

to its Tribal Court for alleged violations of tribal hunting ordinances.  SDSMF ¶¶ 45-46.  And 

while the Johnson case was pending, PN and its Tribal Court claimed the unbridled authority to 

banish any non-tribal member from the reservation, which it contends includes the Main Stem 

from bank-to-bank.  SDSMF ¶ 38.  All of these actions are unlawful. 

 Although the Maine Warden Service enjoyed a strong working relationship with PN‟s 

wardens in the years following passage of the 1980 Acts, tensions increased as PN began 

asserting jurisdiction over the River.  SDSMF ¶¶ 76-79.  In 2011, PN directed its wardens to 

cease cooperative patrols with Maine wardens and announced that PN had exclusive jurisdiction 

over the Main Stem.  SDSMF ¶¶ 76, 90, 93.  To diffuse tensions, the Maine Warden Service 
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temporarily stood down and requested a written opinion from Maine‟s Attorney General 

regarding state and tribal jurisdiction over the river.  SDSMF ¶¶ 96-97.  In 2012, Attorney 

General William Schneider issued a formal Opinion confirming that PN‟s reservation consists of 

the islands but not the waters of the Main Stem, and that the State retained regulatory jurisdiction 

over fishing, hunting and other recreational activities occurring on the river.  Doc‟t 8-2.  

Attorney General Schneider invited PN to meet with him to discuss areas of conflict.  Id. 

 Eight days later, PN filed this lawsuit against the Maine Attorney General, the 

Commissioner of the Department of Inland Fisheries and Wildlife (“MDIFW”), and the Colonel 

of the Warden Service (collectively “State Defendants”).  Doc‟t 1.  PN did not bring to the 

Court‟s attention its actions against non-tribal members on the river, and indeed PN omits from 

its complaint any reference to those actions.  Doc‟t 1, 3, 8.  Instead, PN‟s first amended 

complaint accused the State Defendants of threatening PN members‟ rights to take fish from the 

river for individual sustenance.  Doc‟ts 3, 8.  This is a contrived dispute.  The State has not 

interfered with any PN member engaging in sustenance fishing in the Main Stem, and has no 

intention of doing so.  SDSMF ¶¶  143A & B.
2
 

 PN‟s theory seems to go like this: the statute provides PN members with a right to take 

fish for individual sustenance within reservation boundaries; this right must apply in the Main 

Stem where PN members historically fished, and therefore the reservation itself must include the 

entirety of the Main Stem.  Doc‟ts 3, 8 ¶¶ 34-42.  This leap of logic, if upheld by the Court, 

would have far-reaching implications neither contemplated nor agreed to by the parties to the 

1980 Acts.  And this bootstrapping theory runs directly counter to painstakingly drafted statutes 

                                                 
2
 The statute reserves to the Commissioner of MDIFW certain authority over sustenance fishing for the 

purpose of protecting fish stocks from depletion.  30 M.R.S.A. § 6207(6).  The Commissioner has never 

exercised that authority, but reserves the right to do so should it ever become necessary. 
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that explicitly address each issue this litigation presents, including both the allocation of 

jurisdiction as between the State and PN and the territorial scope of the reservation.  The Court 

should resolve this case based solely on those statutory provisions and decline PN‟s invitation to 

re-open issues, including the meaning of ancient treaty language, which the 1980 Acts have 

made legally immaterial.   

 In bringing this lawsuit the Penobscot Nation seeks to turn on its head the historic, unique 

and nationally recognized settlement between the State of Maine and the Indian Tribes within the 

State‟s borders, an agreement adhered to by five Governors, seven Attorneys General, 18 

Legislatures for almost 35 years, an agreement which has withstood the test of time.  This 

agreement accorded the Tribes long sought Federal recognition and a substantial and continuing 

stream of funds, and millions of dollars in a lump sum intended to provide economic 

independence and facilitating the purchase of nearly 300,000 acres of land.  Having received, 

and continuing to receive, the benefit of the bargain, PN now asks this Court to withdraw one of 

the basic underpinnings of the settlement – State jurisdiction over the natural resources 

surrounding its reservation.  State Defendants ask this Court to reject PN‟s claims to the 

exclusive use of and authority over a 60-mile stretch of one of Maine‟s largest rivers and rule 

instead, as Defendants insist, that the river belongs to all the people.  

SUMMARY OF THE ARGUMENT 

The Maine Implementing Act, 30 M.R.S.A. § 6203(8), defines the PN reservation as “the 

islands in the Penobscot River reserved to the Penobscot Nation by agreement with the States of 

Massachusetts and Maine consisting solely of Indian Island … and all islands northward 

thereof….”  Id.  (emphasis added).  On its face, and quite unambiguously, this language says the 
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reservation consists of “solely” of islands in the river.  The argument that PN‟s reservation 

includes the waters and bed of the Main Stem therefore fails.   

Giving effect to the plain meaning of this statutory provision resolves every issue this 

case presents.  Because the reservation does not include the river, it follows that any authority 

PN has to control activities within its reservation does not apply to the river.  Furthermore, even 

if the reservation included the Main Stem – a suggestion that flies in the face of the language and 

history of the 1980 Acts – the State‟s civil and criminal jurisdiction would apply “except as 

otherwise provided” in the Maine Implementing Act.  30 M.R.S.A. § 6204.  Section 6204 creates 

no exceptions from the State‟s plenary jurisdiction for any of the activities in dispute on the 

river. 

The 1980 Acts ratified all prior transfers of, and extinguished all aboriginal claims to, 

land or natural resources.  25 U.S.C. § 1723(a)-(c).  “Transfer” is broadly defined to include not 

only property transactions, but also any change in dominion or control over land or natural 

resources.  25 U.S.C. § 1722(n); 30 M.R.S.A. § 6203(13).  Since 1796 Maine, and Massachusetts 

before it, have exercised complete and exclusive dominion and control over the river.  Therefore, 

even if PN could demonstrate that at one time it had an aboriginal right to the river itself, and 

that it did not explicitly convey the river surrounding its island reservation, the river has been 

transferred to the State by operation of law.  Additionally, under circumstances similar to those 

present here, the Supreme Court has held that equitable considerations of laches, acquiescence 

and impossibility bar an attempt to expand tribal sovereignty over an area long-governed by a 

state. 

In 1841 the Maine Supreme Judicial Court wrote, “The waters of the Penobscot are, of 

common right, a public highway, for the use of all the citizens.”  French v. Camp, 18 Me. 433, 
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434 (1841).  PN seems intent on claiming the Main Stem as its exclusive domain.  There is no 

support in law, history or public policy for this unprecedented claim, and the Court should reject 

it. 

UNDISPUTED MATERIAL FACTS 

This motion relies upon two categories of facts included within the State Defendants‟ 

Statement of Undisputed Material Facts.  The first consists of facts demonstrating whether a case 

or controversy exists as to each claim for relief that is presented.  Those facts are reviewed in the 

discussion of the individual claims to which they correspond.  The second category consists of 

facts supporting the conclusions that state governmental “dominion and control” over the Main 

Stem has effected a statutory “transfer” of any rights that PN may have had to any land or natural 

resources within the Main Stem, other than the islands of the reservation,  25 U.S.C. 

§ 1723(a)(1); 30 M.R.S.A. § 6213(1); and that equitable principles of laches, acquiescence and 

impossibility bar the claims of PN and the United States that the reservation includes the Main 

Stem.  Those facts are discussed in Parts VIII and IX of the Argument, to which they are 

material. 

STATUTORY FRAMEWORK OF THE 1980 ACTS 

The purposes of the 1980 Acts were twofold: to resolve completely and finally the land 

claims brought by the Maine Tribes; and to establish in statute a clear jurisdictional relationship 

between the State and the Tribes.  25 U.S.C.A. § 1721(b); 30 M.R.S.A. § 6202.  In ascertaining 

the meaning of the 1980 Acts, courts have looked to their language and structure and, where 

appropriate, to their legislative history.  Johnson, 498 F.3d at 41-48; Akins v. Penobscot Nation, 

130 F.3d 482, 488 (1st Cir. 1997); Passamaquoddy Tribe v. Maine, 75 F.3d 784, 793 (1st Cir. 

1996); Penobscot Nation v. Stilphen, 461 A.2d 478, 489 (Me. 1983).  This analysis comports 
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with the original understanding of the 1980 Acts: “[S]hould questions arise in the future over the 

legal status of Indians and Indian lands in Maine, those questions can be answered in the context 

of the [1980 Acts] rather than using general principles of Indian law.” Proposed Settlement of 

Maine Indian Land Claims: Hearing on S. 2829 Before the S. Select Committee on Indian 

Affairs, 96
th

 Cong. 145, 149 (1980) (“Senate Hearing”) (letter of Richard S. Cohen, Att‟y 

General of Maine, to Senator John Melcher), PD Exh. 278, 4433, 4437. 

Resolution of Indian Land Claims.  Three features of the 1980 Acts operate to resolve 

finally and unequivocally all of PN‟s actual or theoretical claims to lands and natural resources.  

First, the statutes carefully defined the lands that would comprise the PN reservation and PN 

territory, in particular specifying that the reservation consisted “solely” of the islands in the Main 

Stem.  30 M.R.S.A. §§ 6203(8)-(9), 6205(2).
3
  Second, the Acts approved all prior transfers of 

land or natural resources by PN or on PN‟s behalf as of the date of the transfer.  25 U.S.C. 

§ 1723(a)(1); 30 M.R.S.A. § 6213.  And third, the Acts extinguished PN‟s aboriginal title to, and 

all claims regarding, land or natural resources transferred effective as of the date of the transfer.  

25 U.S.C. § 1723(b)-(c).  In this way, the 1980 Acts “effectively and completely extinguish the 

Maine Indian land claims and all related claims in Maine.”  S. Rep. No. 96-957 at 22 (1980) 

(“Senate Report”), PD Exh. 282, 5929, 5950.   

                                                 
3
 Penobscot Indian territory is defined as: 

 

A. The Penobscot Indian Reservation; and 

B. The first 150,000 acres of land acquired by the secretary for the benefit of the Penobscot 

Nation from the following areas or lands to the extent that those lands are acquired by the 

secretary prior to January 31, 2021, are not held in common with any other person or entity and 

are certified by the secretary by January 31, 2021, as held for the Penobscot Nation: [list of 

specific parcels omitted]. 

 

30 M.R.S.A. § 6205(2).   
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The comprehensive “transfer” provision covers far more than just land transactions.  

“Transfer” is broadly defined to include  

but is not limited to any voluntary or involuntary sale, grant, lease, 

allotment, partition, or other conveyance; any transaction the purpose of 

which was to effect a sale, grant, lease, allotment, partition, or 

conveyance; and any act, event, or circumstance that resulted in a change 

in title to, possession of, dominion over, or control of land or natural 

resources. 

 

25 U.S.C. § 1722(n) (emphasis added); 30 M.R.S.A. § 6203(13).  The legislative history 

confirms that the sweeping nature of this language was quite intentional: “Transfer” “cover[s] all 

conceivable events and circumstances under which title, possession, dominion or control of land 

or natural resources can pass.”  Senate Report at 21, PD Exh. 282, 5949; see also Settlement of 

Indian Land Claims in the State of Maine: Hearing on H.R. 7919 Before the H. Committee on 

Interior and Insular Affairs, 96
th

 Cong. 165-66 (1980) (“House Hearings”) (section-by-section 

analysis), PD Exh. 281, 5806-07).  The United States Department of the Interior (“U.S. DOI”) 

explained at the Congressional hearings, and again in 1993, that “all aboriginal claims to any 

lands or natural resources . . . over which the tribe lost dominion or control” were extinguished 

under this provision.
4
  “Land or natural resources” is likewise defined broadly to include 

any real property or natural resources, or any interest in or right involving 

any real property or natural resources, including but without limitation 

minerals and mineral rights, timber and timber rights, water and water 

rights, and hunting and fishing rights. 

 

25 U.S.C. § 1722(b); 30 M.R.S.A. § 6203(3).   

 The 1980 Acts afforded to the Maine Tribes 300,000 acres of land, $27 million, and 

federal recognition that brought with it access to millions of dollars in annual federal funding.  

Specifically, PN became the beneficiary of two federal trust funds: (1) the Penobscot Land 

                                                 
4
 House Hearings at 41 (“claims against the State would be extinguished”), 184 (the Act would 

“extinguish all aboriginal title”), PD 281, 5682, 5825; SDSMF ¶ 19A.   
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Acquisition Fund ($26,800,00), enabling PN to buy land, and (2) the Penobscots‟ Maine Indian 

Land Claims Settlement Fund ($13,500,000) from which income is paid quarterly to PN.  25 

U.S.C. § 1724(a)-(d).
5
 The Native American Rights Fund, whose lawyers represented PN in the 

land claims case, celebrated this landmark legislation by declaring, “The Maine Settlement is far 

and away the greatest Indian victory of its kind in the history of the United States.”  SDSMF 

¶ 14. 

Defining the Jurisdictional Relationship.  Defining the jurisdictional relationship 

between the State and the Maine Tribes was one of the most significant considerations in the 

negotiations that led up to the Acts.  The 1980 Acts “quite precisely la[y] out the relationship 

thenceforth to obtain between the Penobscot Nation and the State of Maine.”  Stilphen, 461 A.2d 

at 487; accord 25 U.S.C. § 1721(a)(8), (b)(3) (one of the Federal Act‟s specific purposes was “to 

ratify the Maine Implementing Act, which defines the relationship between the State of Maine … 

and the Penobscot Nation.”)  The relationship between PN and the State is unique and unlike 

state authority over most other Native American Tribes.
6
  Penobscot Nation v. Georgia-Pac. 

Corp., 254 F.3d 317, 320 (1st Cir. 2001).  With limited exceptions, PN members and PN land are 

                                                 
5
 PN‟s priorities in the legislation are revealed in a colloquy between Senator Cohen and Andrew Akins 

of PN, in which the former noted that the State of Maine viewed its “bottom line” as including “the 

retention by the State of civil and criminal jurisdiction over the tribes.”  Senate Hearings at 178-79, PD 

Exh. 278, 4466-67.  In response to Senator Cohen‟s inquiry regarding the “bottom line” for the Tribes, 

Mr. Akins responded: “Senator, our bottom line is 300,000 acres and $27 million.  That is the bottom 

line.”  Id. at 179, 4467.   

 
6
 Senate Hearing at 136, 139 (statement of Governor Brennan) (“We could never have a nation within a 

nation within Maine.”), PD Exh. 278, 4424, 4427; House Hearing at 48 (statement of Governor‟s Counsel 

Flanagan), (same), PD Exh. 281, 5689; House Hearing at 78 (statement of Maine Joint Select Committee 

Co-Chair Bonnie Post) (“one issue that meant a great deal to me, and I think was fairly persuasive with 

other legislators.  That we would not have a nation within a nation idea, but that, in fact, we would be able 

to continue the relationship, generally speaking, we have had for many years.”)  PD Exh. 281, 5719; 

Senate Hearing at 338 (statement of Maine Joint Select Committee Co-Chair Sam Collins) (Both parties 

agree that … a „nation within a nation‟ would be divisive and destructive if applied in Maine …. [B]oth 

the Indians and the State prefer the continuation of the historical relationship.”), PD Exh. 278, 4426. 
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subject to the laws and jurisdiction of the State.  Akins, 130 F.3d at 485.  The Maine Act 

expressly establishes: 

Except as otherwise provided in this Act, all Indians, Indian nations, and 

tribes and bands of Indians in the State and any lands or other natural 

resources owned by them, held in trust for them by the United States or by 

any other person or entity shall be subject to the laws of the State and to 

the civil and criminal jurisdiction of the courts of the State to the same 

extent as any other person or lands or other natural resources therein. 

 

30 M.R.S.A. § 6204.
7
  The Federal Act confirms the same:   

The . . . Penobscot Nation, and [its] members, and the land and natural 

resources owned by, or held in trust for the benefit of the tribe, nation, or 

[its] members, shall be subject to the jurisdiction of the State of Maine to 

the extent and in the manner provided in the Maine Implementing Act and 

that Act is hereby approved, ratified, and confirmed. 

 

25 U.S.C. § 1725(b)(1).
8
  Not once in the 2,000 pages of legislative history is there any 

suggestion that PN would have sovereign authority or proprietary control over the Main Stem 

following passage of the 1980 Acts.   

Section 6206(1) of the Maine Act confers upon PN the status of a municipality, except 

for internal tribal matters: 

Except as otherwise provided in this Act, the Passamaquoddy Tribe and 

the Penobscot Nation, within their respective Indian territories, shall have, 

exercise and enjoy all the rights, privileges, powers and immunities, 

including, but without limitation, the power to enact ordinances and 

collect taxes, and shall be subject to all the duties, obligations, liabilities 

and limitations of a municipality of and subject to the laws of the State, 

                                                 
7
 This provision is to be “broadly construed,” and “the word „jurisdiction‟ is not to be narrowly 

interpreted….”  Senate Report at 30-31, PD Exh. 282, 5958-5959.  Indeed, U.S. DOI declared that the 

language was intended “to effectuate the broad assumption of jurisdiction over Indian lands by the State 

of Maine.”  Senate Hearing at 95, 101 (letter of Secretary Andrus, U.S. DOI, to Senate Chairman 

Melcher, Select Committee on Indian Affairs, August 8, 1980), PD Exh. 278, 4383, 4389; see also House 

Hearing at 125, 132 (same), PD Exh. 281, 5766, 5772. 

 
8
 PN‟s counsel “acknowledged the expansion of the State‟s jurisdiction over the Maine Indian tribes … to 

be part of the quid pro quo for the State‟s going along with the settlement, which was necessary for [PN] 

to get the monetary benefits….”  Stilphen, 461 A.2d at 483. 
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provided, however, that internal tribal matters . . . shall not be subject to 

regulation by the State.  

 

30 M.R.S.A. § 6206(1).  This municipal status both assured a level of autonomy and enabled the 

Tribes to take advantage of state programs that provide benefits and services to towns and cities.  

The sum of these provisions confirms the State‟s primary jurisdiction as codified in the 1980 

Acts.
9
  PN possesses only that authority that the Maine Act expressly provides to it.  

30 M.R.S.A. § 6204; Johnson, 498 F.3d at 42.  Any claims of tribal authority must be grounded 

in the language of the statute.  

STANDARD OF REVIEW 

“To succeed on a motion for summary judgment, a party must establish „that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.‟”  Fed. R. Civ. P. 56(a).  “Cross-motions for summary judgment do not alter the basic 

Rule 56 standard, but rather simply require [the Court] to determine whether either of the parties 

deserves judgment as a matter of law on facts that are not disputed.”  Friends of Boundary 

Mountains v. U.S. Army Corps of Engineers, 24 F.Supp.3d 105, 111 (D. Ct. Me. 2014) (quoting 

Adria Int’l Grp., Inc. v. Ferre Dev., Inc., 241 F.3d 103, 107 (1st Cir. 2001)).  “Broad conclusory 

statements offered by experts are not evidence and are not sufficient to establish a genuine issue 

of material fact.”  Telemac Cellular Corp. v. Topp Telecom, Inc., 247 F.3d 1316, 1329 (Fed. Cir. 

2001).   

Determining the meaning of a statute is a purely legal question, Rhode Island v. 

Narragansett Indian Tribe, 19 F.3d 685, 691 (1st Cir. 1994), “[t]he chief objective of [which] is 

                                                 
9
 The fact that the 1980 Acts would subject PN, its members, lands and natural resources to the 

jurisdiction of the State was well understood by PN‟s members at the time the legislation was being 

considered.  Some PN members testified in opposition during the hearings for this very reason.  Maine 

Indian Land Claims Settlement:  Hearing Before the Joint Select Committee on Indian Land Claims, 109
th
 

Legis. (State Hearing) 64-89, 140-144, 146-148 (1980), PD Exh. 258 at 3802-3827, 3878-3882, 3884-

3886.   
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to give effect to the legislative will,” Passamaquoddy Tribe, 75 F.3d at 788.  “When a court 

interprets statutes that touch on Indian sovereignty, general rules of construction apply.”  

Narragansett Indian Tribe, 19 F.3d at 691.  The first rule of statutory interpretation is the 

primacy afforded the plain language of the statute: “[w]hen . . . Congress has unambiguously 

expressed its intent through its choice of statutory language, courts must read the relevant laws 

according to their unvarnished meaning.”  Passamaquoddy Tribe, 75 F.3d at 793; accord South 

Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986); see also Palmieri v. Nynex 

Long Distance Co., 437 F.3d 111, 116 (1st Cir. 2006) (“Maine‟s basic rules of statutory 

interpretation require that words in a statute be given their plain, common, and ordinary 

meaning.” (internal quotation marks omitted)). 

In addition to these familiar principles, the Supreme Court has cautioned that removal of 

navigable waters from a state‟s jurisdiction is not to be lightly inferred,
10

 whether in favor of a 

tribal claim or otherwise, and “should not be regarded as intended unless the intention is 

definitely declared or otherwise made very plain.”  Idaho v. Coeur d'Alene Tribe, 521 U.S. 261, 

283-84 (emphasis added).  Plaintiffs here must overcome the presumption against the sovereign's 

conveyance of the riverbed.  Montana v. United States, 450 U.S. 544, 551-54 (1981) (emphasis 

added).  In order to achieve the result that Plaintiffs urge upon the Court, the 1980 Acts would 

have to “expressly refer[] to the riverbed,” express the “intention to convey the riverbed … in 

„clear and special words,‟” or “definitely declare[] or otherwise ma[k]e very plain” such a 

conveyance.  Id. (citations omitted); see also Seneca Nation of Indians v. New York, 382 F.3d 

                                                 
10

 “[F]or the 13 original States, the people of each State, based on principles of sovereignty, „hold the 

absolute right to all their navigable waters and the soils under them,‟ subject only to the rights surrendered 

and powers granted by the Constitution to the Federal Government.”  PPL Montana, LLC v. Montana, 

132 S.Ct. 1215, 1227 (2012), citing Martin v. Lessee of Waddell, 16 Pet. 367, 410 (1842).  “Upon 

statehood, the State gains title within its borders to the beds of waters then navigable …. It may allocate 

and govern those lands according to state law….”  Id. at 1228. 
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245, 259 (2d Cir. 2004) (the intention to divest a state must be “shown in the treaty with such 

certainty as to put it beyond reasonable question.” (Emphasis added; citations omitted)). 

The Supreme Court, additionally, has made clear that a tribe‟s effort to expand a 

reservation‟s boundaries and tribal sovereignty “must be evaluated in light of the long history of 

state sovereign control over the territory.”  See City of Sherrill v. Oneida Nation of New York, 

544 U.S. 197, 214-21 (2005) (equitable considerations of laches, acquiescence and impossibility 

barred tribe‟s attempt to exert sovereign control over territory continuously governed by State for 

two centuries).  This concept is incorporated into the 1980 Acts through their confirmation of 

any previous “transfers” by dominion and control over all areas and natural resources that PN 

might have claimed, as well as a corresponding express confirmation of property titles.  

25 U.S.C. § 1723(a)&(b); 30 M.R.S.A. § 6213.  See discussion infra at 33-39. 

ARGUMENT 

The two basic principles of the 1980 Acts are clear: “the Settlement Act[s] rid the State of 

all Indian land claims and submitted … the Penobscots[] and their tribal lands to the State's 

jurisdiction.”  Passamaquoddy Tribe, 75 F.3d at 787.  Those principles are borne out by the plain 

language and legislative history of the 1980 Acts, which together resolve each issue this 

litigation presents.  As to both issues of jurisdiction and territorial rights, the statutes take the 

same approach: that which is controlled by the Tribes is carved out and described with great 

precision; while everything else, by express statutory language, goes to or remains with the State.  

What follows is an issue-by-issue discussion of the State Defendants‟ claims.  In each instance 

the plain language of the 1980 Acts, together with confirming legislative history, is dispositive. 
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I. THE PN RESERVATION CONSISTS “SOLELY” OF THE ISLANDS IN 

THE MAIN STEM.
11

 

 

Most of PN‟s assertions of authority in this case are based on the premise that its 

reservation consists of the entirety of the 60-mile Main Stem, from Indian Island northward to 

Medway, including the riverbed and the water.  This proposition has no support in the text of the 

statutes or in their 2,000 pages of legislative history.  Furthermore, even if it were so inclined, 

the Court could not rule that the reservation includes the bed of the river in the absence of the 

numerous riverside owners whose property, both under Maine‟s common law and by the terms 

of their deeds, extends to the thread of the river.  See infra at 44-49.  There is no such 

impediment to the Court ruling that the reservation consists solely of the islands, as the statute 

states, since such a ruling would in no way compromise the interests of the riverside owners. 

A. The 1980 Acts’ Definition of PN Reservation 

The 1980 Acts carefully define PN‟s reservation as follows: 

"Penobscot Indian Reservation" means the islands in the Penobscot River 

reserved to the Penobscot Nation by agreement with the States of 

Massachusetts and Maine consisting solely of Indian Island, also known as 

Old Town Island, and all islands in that river northward thereof that 

existed on June 29, 1818, excepting any island transferred to a person or 

entity other than a member of the Penobscot Nation subsequent to June 29, 

1818, and prior to the effective date of this Act. If any land within 

Nicatow Island is hereafter acquired by the Penobscot Nation, or the 

secretary on its behalf, that land must be included within the Penobscot 

Indian Reservation. 

 

30 M.R.S.A. § 6203(8).  This language is determinative on the question of whether the 

reservation includes the river.  The core statement of the definition is set forth in the opening 

clause: the reservation “means the islands in the Penobscot River….”  Id.  PN‟s argument 

                                                 
11

 This argument responds, in whole or in part, to paragraphs 60(a) & (d)-(e) of PN‟s Second Amended 

Complaint (Doc‟t 8), paragraphs 38(i)-(ii) of the United States‟ Complaint in Intervention (Doc‟t 58),  

and supports the counterclaims and prayer for relief in State Defendants‟ Amended Answers and 

Counterclaims (Doc‟t 59 & 87). 
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requires re-writing this clause to read “the islands and the Penobscot River surrounding them….”  

That change is dramatic – linguistically, legally and in its real world implications. 

The statute then describes the reservation as those islands “reserved to the Penobscot 

Nation by agreement with the States of Massachusetts and Maine….”  This clause is a reference 

to the Treaties of 1796, 1818 and 1820, for the limited purpose of identifying the islands that are 

included in the reservation; it does not incorporate by reference the Treaties themselves, as such 

a reading would nullify the extinguishment clause of the Federal Act.  25 U.S.C. § 1723(a)-(c).  

The definition then eliminates any potential confusion regarding the identity of the islands by 

conclusively describing the reservation as “consisting solely of Indian Island, also known as Old 

Town Island, and all islands in that river northward thereof that existed on June 29, 1818….”
12

  

(emphasis added).  The use of the term “solely” confirms that the scope of the reservation is 

limited to the islands themselves, and forecloses any argument that the references to “islands” 

implicitly brought with them the surrounding riverbed and waters. 

B. Legislative History 

The legislative history fully supports the plain language of the statutory text.  All 

references to the Penobscot reservation are to an island reservation, and there is no evidence that 

the drafters intended to include the river itself.  In fact, the opposite is true.  For example, the 

map prepared in 1980 by and for the U.S. Senate Committee, which is included as part of the 

Federal legislative history, depicts the reservation as only the islands in the Main Stem.  Senate 

Hearing at 283, P.D. Exh. 278, 4571; Jt. Exh. 732, Doc‟t 110-32, PageID #: 6384, Map 30.  

Since the 18th century non-tribal members have heavily relied upon the Main Stem for fishing, 

driving logs, navigation and power generation, among other uses.  SDSMF ¶¶ 8, 64, 66, 67, 118, 

                                                 
12

 June 29, 1818 is the date of the 1818 Treaty.  PD Exh. 8, 44. 
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127-33.  Given the extensive history of non-tribal usage, it would have been a dramatic departure 

if the State and the Federal governments had agreed in 1980, without any discussion, that this 

60-mile river segment would suddenly become PN‟s exclusive domain.  The statute means what 

it says: the Penobscot Indian Reservation “means the islands in the Penobscot River” and 

“solely” the islands.  30 M.R.S.A. § 6203(8).   

Acreage estimates for the reservation provided to Congress in 1980 also support this 

conclusion.  The Main Stem from bank-to-bank is approximately 14,000 acres, while the islands 

in the Main Stem are between 4,000 and 5,000 acres.  SDSMF ¶ 4.  Congress was informed, 

without a word of disagreement from PN, that “[t]he Penobscot[s] have a 4,000 acre reservation 

on a hundred islands in the Penobscot River north of Bangor….”  House Hearing at 159 

(“Background on H.R. 7919), PD Exh. 281, 5800.  The record shows that PN and the State 

understood before and after the 1980 Acts that the islands, and no more, comprised the 

reservation.  SDSMF ¶ 5.  See Idaho v. U.S., 533 U.S. 262, 267 (2001) (previously published 

acreage calculations for a reservation showed the mutual understanding of both the government 

and tribe as to whether submerged lands were intended to be included).   

II. PN’S TRIBAL COURT HAS NO JURISDICTION OVER NON-TRIBAL 

MEMBERS.
13

   

 

One of the benefits the tribes obtained through the 1980 Acts was acquiring jurisdiction 

within Indian territories over violations of tribal ordinances committed by members of the tribe.  

30 M.R.S.A. § 6206(3).  The basic, pre-existing relationship between the State and the tribes, 

however, was unchanged.
14

  In addition to ordinance violations the jurisdiction of the tribal 

                                                 
13

 This argument supports in part the counterclaims and prayer for relief in State Defendants‟ Amended 

Answers and Counterclaims (Doc‟t 59 & 87). 

 
14

 H.R. Report No. 96-1353 at 14 (hereinafter House Report), (“Maine Tribes were considered by the 

State of Maine, the United States and by Maine courts to have no inherent sovereignty.”), PD Exh. 283, 
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courts extends to certain other matters, such as misdemeanor criminal offenses, but in every 

instance tribal court jurisdiction is limited to tribal members.  30 M.R.S.A. § 6209-B; see also 

State v. Chambers, 648 A.2d 681, 681 (Me. 1994) (non-tribal member alleged to have violated 

tribal hunting ordinance must be prosecuted in state court).  PN adhered to this framework in the 

years immediately following the 1980 Acts.  SDSMF ¶ 28. 

Beginning in 2009, PN‟s wardens began summonsing non-tribal members to the 

Penobscot Tribal Court for alleged violations of tribal hunting ordinances that occurred on 

reservation islands and on the waters of the Main Stem.  SDSMF ¶¶ 45, 47-48.  This practice is 

in direct contravention of the law.  See 30 M.R.S.A. § 6206(3) (“The State shall have exclusive 

jurisdiction over violations of tribal ordinances by persons not members of either tribe or 

nation.”)
15

  PN‟s Tribal Court has also asserted jurisdiction over non-tribal members in disputes 

over salvage logging on the Main Stem and in child support matters.  SDSMF ¶¶ 36-44, 49.  This 

too is unlawful.  Id. § 6209-B.   

If the plain language of the statutes were not clear enough, the legislative history leaves 

no doubt that tribal courts have no jurisdiction over non-tribal members.   

 In 1980 Secretary Andrus of the U.S. DOI explained to the Senate that the State‟s 

civil and criminal jurisdiction would apply generally to Indian lands and that 

“[e]xceptions to such jurisdiction would include … jurisdiction over minor crimes by 

Indians, Indian child custody proceedings, and domestic relations matters of tribal 

members.”  Senate Hearings at 130, 132, PD Exh. 278, 4418, 4420.   

 

                                                                                                                                                             
6004.   The 1980 Acts generally kept in place that traditional civil and criminal jurisdictional relationship 

between the State and the tribes, with only specific and limited exceptions.  30 M.R.S.A. §§ 6204, 

6206(2); House Hearing at 228-29 (prepared testimony of State Senator Collins and Representative Post) 

(“the Maine Legislature concentrated primarily on … the detailed plan for State and Indian interaction.  

The premise of the Maine Act, and its most important principle, is that the traditional [and historical] 

relationship between the State and the Indians will continue.”) PD 281, 5864, 5869-5870. 

 
15

 Even so, PN expressly relied on these summonses, and its stated intention to pursue similar 

enforcement in the future, in its petition to the Federal government for funding to initiate this litigation.  

SDSMF ¶ 48. 
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 The Senate Report emphasized that Maine courts have “exclusive” jurisdiction over 

non-tribal members.  Senate Report at 39, PD Exh. 282, 5967. 

   

 At the House Hearings, Senator Collins and Representative Post stated that the Maine 

Implementing Act “gives the Indians limited jurisdiction over enforcement and 

adjudication of criminal laws for misdemeanors, but continues State jurisdiction over 

non-Indians and over felonies.”  House Hearings at 231, PD Exh. 281, 5872.   

 

 The House Report explains that the Acts “provide[] that the State shall enforce tribal 

ordinances as to offenses by nonmembers” and “reserved to the… Nation … 

jurisdiction over minor offenses and juvenile offenses committed by members within 

either reservation, and reserves to the Tribes small claims jurisdiction and matters of 

domestic relations including support and child welfare involving their own members.”  

House Report 19, PD Exh. 283, 6009 (emphasis added). 

 

 The Attorney General‟s summary of the proposed Maine Implementing Act states 

explicitly, “Non-Indians are not within the jurisdiction of Tribal Courts.”  Summary of 

the Proposed Indian Land Claims Settlement at 6 (March 13, 1980), PD Exh. 241, 

3379. 

 

 Additionally, the Memorandum of the Attorney General, upon which the Joint Select 

Committee relied, explains that, “Indian violators of Tribal fish and game ordinances 

will go to Tribal Court.  Non-Indian violators will go to state court.  All violators, 

Indian and non-Indian, of [MITSC]
16

 regulations go to State Court.”  Report of the 

Joint Select Committee on Indian Land Claims, 109
th

 Legis at 1, Appendix at 7 (Jt. 

Select Com. Report) (April 2, 1980) PD Exh. 264, 3969, 3978.   

 

This history makes clear that PN‟s Tribal Court has no jurisdiction over non-tribal members and 

that PN‟s attempts to summons non-tribal members to Tribal Court are unlawful.
17

 

III. PN HAS NO AUTHORITY TO EXCLUDE ANYONE FROM THE MAIN 

STEM, OR TO REGULATE NAVIGATION ON THE MAIN STEM.
18

 

 

PN has taken the position in a variety of contexts that it has both the authority to regulate 

boating on the Main Stem and the right to exclude non-tribal members from the Main Stem 

                                                 
16

 “MITSC” stands for the Maine Indian State Tribal Commission, established by 30 M.R.S.A. § 6212. 

 
17

 PN understood that it needed approval from Maine to expand its court‟s jurisdiction after the 1980 

Acts; it has gone to the Maine Legislature seeking to do so.  SDSMF ¶ 29. 

 
18

 This argument supports, in part, the counterclaims and prayer for relief in State Defendants‟ Amended 

Answers and Counterclaims (Doc‟t 59 & 87). 
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entirely.  SDSMF ¶¶ 32-35, 40, 76, 78(a)-(c), 83-99.  PN also asserted to the Penobscot County 

District Attorney that PN, rather than the State, has jurisdiction over tribal members who violate 

State headway speed laws on the Main Stem.  SDSMF ¶ 34.  PN successfully urged its Tribal 

Court to take the position that PN has jurisdiction over boaters on the Main Stem.  SDSMF ¶ 32.  

More recently, PN has informed non-tribal members that they require an “access permit” from 

PN merely to be present on the waters of the Main Stem.  SDSMF ¶ 78(a)-(c).  These assertions 

are contrary to law.  

A. Historical control of navigation on the Main Stem   

PN‟s recent demands are antithetical to the State‟s common law traditions and are 

inconsistent with the Main Stem‟s history of non-tribal usage.  SDSMF ¶ 78(a)-(c).  Since Maine 

became a state, its courts have jealously guarded public rights of access to nontidal, navigable 

rivers, including specifically the Main Stem.
19

  In 1841 the Maine Supreme Judicial Court 

observed “[t]he waters of the Penobscot are, of common right, a public highway, for the use of 

all the citizens.” French, 18 Me. at 434; see also Brooks v. Cedar Brook & Co., 82 Me. 17 

(1889); Moor v. Veazie, 32 Me. 343, 356 (1850); Brown v. Chadbourne, 31 Me. 9, 20-22 (1849); 

Knud Hermansen, et al., Maine Principles of Ownership Along Water Bodies, 47 Me. L. Rev. 35, 

42, 44 (1995).  It is well-settled that the State of Maine is the trustee of public rights in rivers 

such as the Main Stem.  Mullen v. Penobscot Log-Driving Co., 38 A. 557, 560 (Me. 1897) (“The 

state represents all public rights and privileges in our fresh-water rivers and streams, and may 

dispose of the same as it sees fit.”); see also Coeur d’Alene Tribe, 521 U.S. at 283-84.   

                                                 
19

 The Main Stem has long been recognized as a nontidal, navigable River.  SDSMF ¶1; See, e.g., Charles 

C. Wilson & Sons v. Harrisburg, 77 A. 787, 789 (1910); Veazie v. Dwinel, 50 Me. 479, 480 (1862); 

French v. Camp, 18 Me. at 434. 
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It is equally well-established that PN has not possessed or attempted to exercise 

equivalent regulatory authority for centuries, if it ever did.  For example, before the 1980 Acts, 

PN, its members and their lands were regarded as fully subject to the State‟s jurisdiction.  See, 

e.g., Stevens v. Thatcher, 39 A. 282, 283 (1897) (“Notwithstanding any treaties within the 

territory of Maine, the political jurisdiction of the state includes every person and every acre of 

land within its boundaries.”); State v. Newell, 24 A. 943, 944 (Me. 1892) (“[A]ll the Indians, of 

whatever tribe, remaining in Massachusetts and Maine, have always been regarded by those 

states and by the United States as bound by the laws of the state in which they live….  They are 

as completely subject to the state as any other inhabitants can be.”) citing Danzell v. Webquish, 

108 Mass. 133 (1871); House Report at 14, PD Exh. 283, 6004 (“Maine Tribes were considered 

by the State of Maine, the United States and by the Maine courts to have no inherent 

sovereignty.”).  PN never attempted to exclude non-tribal citizens from the Main Stem between 

1820 and passage of the 1980 Acts.  SDSMF ¶¶ 7- 8, 61-63,134-35, 160-61, 165, 169-70.  

Considering the river‟s history of intensive non-tribal use for log driving, power generation, 

boating and recreational activities, SDSMF ¶¶ 8, 64, 66, 67, 118, 127-33, any such assertion of 

exclusive authority by PN would have been inconceivable.
20

 

PN never regulated or purported to regulate navigation prior to the 1980 Acts and did not 

attempt to do so until very recently.  SDSMF ¶¶ 32-35, 61-63.  In contrast, the State of Maine 

has pervasively regulated navigation and all manner of related activities on the Main Stem since 

the State was founded.  SDSMF ¶¶ 64, 67-69, 71-74.  This historical record showing 

comprehensive state regulation and a conspicuous absence of any similar assertion of PN 

authority, is entirely consistent with framework of the 1980 Acts.  30 M.R.S.A. § 6204. 

                                                 
20

 State Defendants respect PN‟s authority to exclude non-tribal members from its territory.  The Main 

Stem, however, is not PN territory.  30 M.R.S.A § 6205(2). 
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B. The plain language of Section 6204 

As explained above, the 1980 Acts preserved the basic jurisdictional relationship that had 

been in place, expressly making PN, its lands and natural resources subject to Maine‟s laws and 

jurisdiction, except as otherwise provided.  30 M.R.S.A. § 6204; 25 U.S.C. §§ 1725(h) 

& 1735(b).  As noted above, removal of a state‟s sovereignty over navigable waters is not to be 

lightly inferred, whether in favor of a tribal claim or otherwise, and “should not be regarded as 

intended unless the intention is definitely declared or otherwise made very plain.”  Coeur d'Alene 

Tribe, 521 U.S. at 283-85.  Because nothing in the 1980 Acts authorizes PN to regulate 

navigation or otherwise to interfere with non-tribal members who are lawfully engaging in 

activities on the river, PN lacks that authority.  30 M.R.S.A. § 6204.  Jurisdiction to regulate 

navigation and boating on the Main Stem lies exclusively with the State of Maine, for the benefit 

of all the people.  30 M.R.S.A. § 6204; 25 U.S.C. §§ 1725(h) & 1735(b).  

C. PN’s failure to post the Main Stem 

The 1980 Acts require that PN “conspicuously post[ ]” waters over which it claims 

regulatory jurisdiction “in such a manner as to provide reasonable notice to the public” of any 

claimed limitations on uses occurring there.  30 M.R.S.A. § 6207(5).  PN has not posted the 

Main Stem waters.  SDSMF ¶¶ 50-60.  For example, PN has not posted the dozens of public boat 

launches on the Main Stem to put the public on notice that it claims authority to regulate 

activities taking place on the water.  SDSMF ¶¶ 52-60.  The only statement of any kind at a Main 

Stem boat launch is at an informational kiosk funded by the Federal government which states, 

“To obtain fiddleheads or duck hunting permits for the islands contact PIN‟s department of 

natural resources.”  Id.; SDSMF ¶¶ 57-59 (emphasis added).  That kiosk contains no reference to 

use of the river itself.  Id.  In contrast, PN has posted many of its reservation islands against 
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“trespassing without permission,” but with no notice regarding use of the waters.  SDSMF 

¶¶ 50-51.  Similarly, PN has not adopted any ordinances or regulations governing the activities 

of non-tribal members on the Main Stem since the 1980 Acts.  SDSMF ¶¶ 8, 75, 152-155, 161, 

181.  Although PN would have no lawful basis to adopt ordinances governing the Main Stem or 

to post the river, the fact that it has done neither undermines its litigation position that the Main 

Stem is subject to its jurisdiction.
21

 

IV. PN HAS NO AUTHORITY TO PREVENT WATER QUALITY 

MONITORING OR FISH SAMPLING ON THE MAIN STEM.
22

 

 

In or about 2008, and immediately following the First Circuit‟s decision in Johnson, 498 

F.3d 37, PN asserted for the first time that state employees performing water quality monitoring 

and associated fish sampling must obtain permits from PN before engaging in this work.  

SDSMF ¶¶ 101, 108-113, 115.  Before that time, PN sought and received permits to conduct 

sampling from MDIFW.  SDSMF ¶¶ 101, 109-13.  The U.S. Fish and Wildlife Service, too, 

sought scientific fish collection permits from the State at least through 2009.  SDSMF ¶ 114.   

Nothing in the law supports PN‟s claimed authority to require permits for these activities. 

The Main Stem would be fully subject to the State‟s regulatory jurisdiction even if it 

were within PN‟s Reservation, which it is not.  See 30 M.R.S.A. § 6204; 25 U.S.C. §§ 1725(h) 

& 1735(b) (collectively confirming that the State‟s plenary civil and criminal jurisdiction 

remains in place except as otherwise provided).  Nothing in the 1980 Acts excepts water quality 

monitoring and fish sampling from the State‟s jurisdiction. 

                                                 
21

 PN‟s failure to post the Main Stem undermines not only its claim of authority to regulate navigation, 

but also to regulate other activities discussed infra, including fishing, hunting, trapping, salvage logging 

and water quality monitoring and sampling.   

 
22

 This argument supports, in part, the counterclaims and prayer for relief in State Defendants‟ Amended 

Answers and Counterclaims (Doc‟t 59 & 87). 

 

Case 1:12-cv-00254-GZS   Document 117   Filed 04/13/15   Page 26 of 55    PageID #: 6877



23 

 

The Maine Department of Environmental Protection (“MDEP”) must engage in water 

quality monitoring and sampling to fulfill its responsibilities under the Clean Water Act.  

33 U.S.C. §§ 1251, et seq., 38 M.R.S.A. §§ 413 et seq. (state statutes implementing federal Clean 

Water Act).  MDEP‟s authority to administer the Clean Water Act applies to the entire  

Penobscot River, as well as to lands and waters within Maine‟s Indian reservations and 

territories.  Johnson, 498 F.3d at 43 (finding that 30 M.R.S.A. § 6204 “is about as explicit … as 

is possible” in confirming that Maine‟s environmental regulatory authority applies to Indian 

territories).  There is no basis in the 1980 Acts, or in any other law or legal principle, for PN to 

interfere with MDEP‟s water quality monitoring on the Main Stem. 

The State‟s authority to conduct scientific fish surveys free from interference in the Main 

Stem is equally clear.  Again, 30 M.R.S.A. § 6204 settles the matter.  Because there is nothing in 

the 1980 Acts that excepts these surveys from the State‟s jurisdiction, the State‟s jurisdiction 

remains in full force and effect.  Id.  The result is the same even for waters within Indian 

territories.  The 1980 Acts specifically provide that the Commissioner of MDIFW has the 

authority to conduct fish and game surveys within Indian territory upon notice to (not permission 

from) the affected tribe.  30 M.R.S.A. § 6207(6).  PN did not invoke section 6207(6) in its permit 

demand letters; but regardless the provision offers no support for PN‟s position both because the 

waters of the Main Stem are not within Indian territory, and because even if they were, the 

statute would merely require notice to the affected tribe, not permission.  Id.   

For all of these reasons,
23

 PN‟s demand that state personnel or other parties engaging in  

                                                 
23

 Both PN and the Federal government have repeatedly acknowledged state jurisdiction over fish surveys 

on the Main Stem.  In 1991 PN successfully lobbied the Maine Legislature to pass a bill to grant PN 

authority to use gill nets for the purposes of “scientific fisheries research and management.”  SDSMF ¶¶  

102-108.  The legislative history of the bill shows PN itself supported its passage because PN lacked such 

authority in the absence of the legislation.  Id.   
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environmental and conservation studies on the Main Stem first obtain a tribal permit for these 

activities is unlawful. 

V. PN HAS NO AUTHORITY TO REGULATE SALVAGE LOGGING ON 

THE MAIN STEM.
24

 

 

PN has represented to non-tribal members that a state permit for salvage logging on the 

Main Stem is not required, and PN has purported instead to act as the permitting authority for 

this activity.  SDSMF ¶ 164.  These actions are contrary to law. 

Salvage logging involves removing sunken logs with commercial value from the bottom 

of a water body.  State law requires a permit from the MDEP for such activities that disturb soil 

and release pollutants into rivers and streams.  38 M.R.S.A. § 480-C.  Maine‟s environmental 

regulatory authority applies to the Main Stem as well as to Maine‟s Indian reservations and 

territories.  30 M.R.S.A. § 6204; Johnson, 498 F.3d at 43.  Salvage logging on the Main Stem is 

fully subject to state jurisdiction, and the MDEP permitting requirement applies there just as it 

would anywhere else in the State.
25

  Id. 

VI. PN HAS NO AUTHORITY TO REGULATE FISHING ON THE MAIN 

STEM.
26

  

 

In the last few years, PN Wardens have informed non-tribal members that $40.00 PN 

“access permits” are required to be on the Main Stem for any reason, including fishing.  SDSMF 

¶¶ 78 (a)-(c). The Director of PN‟s Department of Natural Resources also signed an affidavit 

                                                 
24

 This argument supports, in part, the counterclaims and prayer for relief in State Defendants‟ Amended 

Answers and Counterclaims (Doc‟t 59 & 87). 

 
25

 Indeed, from PN has at least impliedly acknowledged the State‟s regulatory authority over submerged 

logs in the Main Stem in correspondence regarding hydro-electric relicensing proceedings.  SDSMF 

161B. 

 
26

 This argument responds, in part, to paragraph 60(a) of PN‟s Second Amended Complaint (Doc‟t 8), and 

supports in part the counterclaims and prayer for relief in State Defendants‟ Amended Answers and 

Counterclaims (Doc‟t 59 & 87). 
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stating that PN “regulates access to fishing by non-members within the Penobscot Indian 

Nation,” and attaching as an example a copy of an “eel pot” permit for waters in the Main Stem.  

SDSMF ¶ 144A.  PN is asserting that it may regulate, control and prevent the public at large 

from fishing on the River.  There is no support in the law for this position.   

A. Common law governing fishing, and the regulation of fishing, in navigable 

rivers 

 

The public‟s rights and interests in the fisheries of Maine‟s navigable waters are long-

recognized.  Cole v. Inhabitants of Eastham, 133 Mass. 65, 68-69 (1882) (listing Province and 

Commonwealth laws regarding fisheries preceding Maine‟s separation).  The law “treat[s] these 

fisheries as properties belonging to the Colony, Province or State….”  Id. at 68.  “The paramount 

claims of the public are thus implied in all grants of the lands abutting on these streams, and the 

rights of citizens of this Commonwealth in the fisheries are to be determined according to the 

effect of this ancient and long-established system of legislation, rather than by the principles of 

the common law.”  Id.
27

  The Maine Legislature‟s authority to regulate the taking of fish in these 

navigable waters is also a long-settled matter.  “The fish in the waters of the state, and the game 

in its forests, belong to the people of the state, in their sovereign capacity, who, through their 

representative, the legislature, have sole control thereof, and may permit or prohibit their taking.”  

State v. Snowman, 46 A. 815, 818 (Me. 1900).  Nothing in the 1980 Acts granted PN the right to 

                                                 
27

 See also State v. Leavitt,  72 A. 875, 877 (Me. 1909) (“the great weight of authority and judicial 

expression is to the effect that the state in the exercise of its power of regulation and control may grant 

exclusive rights of fishery to individuals” (citations omitted)); Lunt v. Hunter, 16 Me. 9 (1839) 

(upholding legislation that authorized town to grant exclusive fishing privileges to someone other than the 

owner of the bed of nontidal river). Nathan Dane, one of the negotiators of the 1796 Treaty with the 

Penobscots, explained in Dane‟s Abridgement, “From the first settlement of the State,” “men have 

understood that they have held these [ ]  rivers and streams, subject to this legislative control, and, 

therefore, it is, as it were, a part of our common law.”  2 Dane Ab. c. 68, art. 6, § 1. 
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abridge the public‟s rights and interests in the Main Stem‟s fishery or to preempt the Maine 

Legislature‟s regulatory jurisdiction over that fishery.
28

   

B. The plain language of Section 6204 and other relevant provisions of the 1980 

Acts 

 

Again, 30 M.R.S.A. § 6204 confirms the State‟s plenary civil and criminal jurisdiction 

throughout the State, including Indian reservations and territories, except as otherwise provided.  

The only exceptions to the State‟s generally applicable jurisdiction over fishing are as follows. 

First, the 1980 Acts contain a carefully circumscribed grant of regulatory authority to PN 

over fishing as to the “[t]aking of fish on any pond in which all the shoreline and all submerged 

lands are wholly within Indian territory and which is less than 10 acres in surface area.”
29

  

30 M.R.S.A. § 6207(1).  This authority applies to small ponds within the vast acreage of PN 

territory that U.S. DOI has acquired for PN‟s benefit.  Id. § 6205(2)(B).  As the Main Stem is not 

a pond, this provision does not apply.   

                                                 
28

  Both before and after the 1980 Acts, MDIFW issued extensive regulations governing fishing in the 

Main Stem.  SDSMF ¶¶ 130-33, 149A-50.  After the 1980 Acts, MDIFW fishing regulations explained 

that PN had jurisdiction over certain small ponds with no mention of the Main Stem.  SDSMF ¶ 149B.  In 

2013, the MDIFW fishing regulations contained a statement implying PN jurisdiction over waters 

surrounding their islands.  This error was not approved by the Commissioner‟s office, and was 

immediately corrected.  SDSMF ¶ 185.   

 
29

 The legislative history contains extensive discussion of PN‟s limited jurisdiction over fishing, all of 

which confirms that such jurisdiction is limited to ponds ten acres or less entirely within PN territory, and 

forecloses any possibility that PN was intend to have any regulatory jurisdiction over the Main Stem.  For 

example, the Senate Report explains that PN “shall have exclusive authority to regulate … any fishing in 

any pond less than ten (10) acres in surface area where the pond lies entirely within the boundaries of 

[PN‟s] territory.”  Senate Report at 37, PD Exh. 282, 5965 (section-by-section analysis of the Maine State 

Implementing Act.)  Before the Maine Joint Select Committee, Maine Deputy Attorney General John 

Paterson explained that the Tribe would have jurisdiction “only over the taking of fish and then only in 

small ponds.”  (State Hearing at 40), PD Exh. 258, 3778.).  PN‟s counsel, Mr. Tureen, spoke immediately 

after Mr. Paterson, but did not disagree with him.  Id. at 47, 3785.  In an April 1, 1980 memorandum to 

the Joint Select Committee, Attorney General Cohen explained that “[t]he Tribes will not own the bed of 

any Great Pond or any waters of a Great Pond or river or stream, all of which are owned by the State in 

trust for all citizens.  Jurisdiction of the Tribes … will be coextensive and coterminous with land 

ownership.”  PD Exh. 263, 3963, 3965-3966.   
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Second, the statute provides that PN members “may take” fish within their reservation for 

sustenance, subject to the overriding authority of the Commissioner of MDIFW to prevent the 

depletion of fish stocks.  Id. § 6207(4) & (6).  This provision grants certain prerogatives to 

individual PN members; it affords no regulatory authority to PN over the fisheries or over the 

actions of non-tribal citizens on the Main Stem.   

Third, the 1980 Acts confer upon MITSC regulatory authority over fishing on certain 

rivers and streams.  30 M.R.S.A. § 6207(3).  MITSC has jurisdiction to issue fishing regulations 

in:  

B. Any section of a river or stream both sides of which are within 

Indian territory; and 

 

C. Any section of a river or a stream one side of which is within Indian 

territory for a continuous length of ½ mile or more. 

 

Id. §§ 6207(B) & (C).  No portion of the Main Stem falls within MITSC‟s jurisdiction pursuant 

to 30 M.R.S.A. §§ 6207(B)&(C); accordingly MITSC has not issued and cannot issue fishing  

regulations governing the Main Stem.
30

   

With these three exceptions, Maine‟s jurisdiction over fishing, including on the Main 

Stem, is comprehensive.  30 M.R.S.A. § 6204.  Thus, PN has no regulatory jurisdiction over 

fishing in the Main Stem.
31

  

                                                 
30

 The drafters of the 1980 Acts considered and rejected the proposition that PN‟s islands within the Main 

Stem could be considered “the sides of a river" within the meaning of sections 6207(B) & (C) for the 

purpose of determining MITSC‟s jurisdiction.  The Joint Select Committee‟s Report specifically states 

“[t[he jurisdiction provisions relating to fish and wildlife use the terms „sides of a river or stream‟ which 

means the mainland shore, not the shoreline of an island.”  Jt. Select Com. Report at 2, PD Exh. 264, 

3970. 

 
31

 MDIFW wardens acting under this authority have issued citations to PN members for violations of the 

State‟s fishing regulations while engaged in non-sustenance fishing on the Penobscot River. SDSMF 

144C.  As explained infra at 36-37, Maine continues to regulate fishing on the Main Stem as it always 

has.   
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C. Sustenance fishing by PN members
32

   

Under the statute, tribal members “may take fish, within the boundaries of their 

respective Indian reservations, for their individual sustenance” subject to the authority of the 

MDIFW Commissioner to protect fish stocks.  30 M.R.S.A. §§ 6207(4) & (6).  On the face of the 

statute, the right to fish for sustenance purposes does not include the authority to regulate fishing 

by others, and there is no legislative history hinting at a contrary interpretation.  PN‟s reservation 

is defined to include specific islands within the Main Stem but does not include the water or bed 

of the river.  30 M.R.S.A. § 6203(8).  PN members may take fish for their individual sustenance 

while fishing from the reservation islands,
33

 which includes fishing from the shore of reservation 

islands and which might entail the use of rod and reel, nets, and other usual and traditional 

methods of fishing.  As long as the fishing occurs from the reservation islands, it complies with 

the limitations of the 1980 Acts on the taking of fish for individual sustenance.  30 M.R.S.A. 

§ 6207(1). 

Although PN accuses the State of threatening sustenance fishing in the river (Doc‟ts 3, 8 

¶¶ 37-41, 53-57), State officials have never sought to enforce strict compliance with the 

limitations of Section 6207(1).  As one of a number of accommodations to PN since the 1980 

Acts, State officials have never attempted to interfere with PN members engaged in sustenance 

                                                 
32

 This argument responds, in part, to paragraphs 60(b)-(c) of PN‟s Second Amended Complaint 

(Doc‟t 8), paragraphs 38(i)-(ii) & (iii)(b) of the United States‟ Complaint in Intervention (Doc‟t 58), and 

supports the counterclaims and prayer for relief in State Defendants‟ Amended Answers and 

Counterclaims (Doc‟t 59 & 87). 

 
33

 PN attached to its Complaint a 1988 Opinion of Maine Attorney General James Tierney expressing the 

view that 30 M.R.S.A. § 6207(4) would permit the use of gill nets to take approximately 20 Atlantic 

Salmon from the Penobscot River for sustenance purposes.  Doc‟t 8, Exhibit A.  The focus of that 

Opinion was whether PN could employ a method for sustenance fishing that would be unlawful under 

Maine‟s general law.  Id.  The Opinion contains no analysis or discussion of how Section 6207(4), which 

limits sustenance fishing to PN‟s reservation, and Section 6203(8), which limits the reservation to 

“islands in the Penobscot River,” should be interpreted together.  
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fishing anywhere on the Main Stem.  SDSMF ¶ 143A.  The State has no intention of doing so, 

other than as necessary and appropriate through the provisions of Section 6207(6), even though 

the Main Stem is not within PN‟s territory.  SDSMF ¶ 143B.  Therefore, the issue of sustenance 

fishing within the Main Stem does not present a case or controversy for the Court to resolve.  

Babbitt v. United Farm Workers Nat. Union, 442 U.S. 289, 298 (1979) (“persons having no fears 

of state prosecution except those that are imaginary or speculative, are not to be accepted as 

appropriate plaintiffs.”) citing Younger v. Harris, 401 U.S. 37, 42 (1971); Golden v. Zwickler, 

394 U.S. 103 (1969).
34

 

VII. PN HAS NO AUTHORITY TO REGULATE HUNTING, TRAPPING AND 

TAKING OF WILDLIFE ON THE MAIN STEM.
35

  

 

PN has claimed that hunting, trapping and taking of wildlife occurring anywhere on the 

Main Stem is subject to its exclusive regulatory jurisdiction.  Doc‟t 3, 8 ¶¶ 34-42.  For example, 

in 2011, the Director of PN‟s Department of Natural Resources told a non-tribal member that a 

$40.00 permit from PN was required to hunt ducks on the waters of Main Stem from the river.  

SDSMF ¶ 179.  The same PN official informed a non-tribal citizen that PN planned to close the 

Main Stem to all trapping except for “sustenance trapping” by PN members and possibly 

“nuisance trapping” by non-tribal members.  SDSMF ¶ 176.  In 2013, a PN warden informed two 

non-tribal members who were trapping along the mainland banks of the Main Stem that they 

required a tribal permit to trap anywhere on the Main Stem because PN owned the entire bed of 

                                                 
34

 Although PN gives high profile to the issue of sustenance fishing in its complaint, Doc‟t 8 ¶¶ 5-7, 

22-26, 37-41, 53-57, it is not clear how significant this is in the real world.  A MDIFW warden who has 

patrolled the Main Stem for 30 years does not recall a single instance in which he encountered a tribal 

member who claimed to be engaging in sustenance fishing.  SDSMF ¶ 143D.   

 
35

 This argument responds, in whole or in part, to paragraphs 60(a) & (d)-(e) of PN‟s Second Amended 

Complaint (Doc‟t 8), paragraphs 38(iii)(a) of the United States‟ Complaint in Intervention (Doc‟t 58), and 

supports the counterclaims and prayer for relief in State Defendants‟ Amended Answers and 

Counterclaims (Doc‟ts 59 & 87). 

Case 1:12-cv-00254-GZS   Document 117   Filed 04/13/15   Page 33 of 55    PageID #: 6884

http://web2.westlaw.com/find/default.wl?mt=54&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1979135135&serialnum=1971127015&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C87E17F8&referenceposition=749&rs=WLW15.01
http://web2.westlaw.com/find/default.wl?mt=54&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1979135135&serialnum=1969132930&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=C87E17F8&rs=WLW15.01
http://web2.westlaw.com/find/default.wl?mt=54&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1979135135&serialnum=1969132930&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=C87E17F8&rs=WLW15.01


30 

 

the River.  SDSMF ¶ 178.  These assertions of authority have no basis in law, for all the reasons 

discussed above.   

A. The regulation of hunting and trapping on the Main Stem before 1980 

PN did not regulate hunting and trapping by non-tribal members in any location until the 

Maine Legislature authorized it to do so in the 1970s.  SDSMF ¶ 165.  Following enactment of 

that state legislation, PN‟s Tribal Council voted on November 28, 1972 and July 8, 1975, to 

adopt measures regulating hunting or trapping by “non-Indians” and “non-residents of the 

Penobscot Tribe” on tribal “lands.”  SDSMF ¶¶ 171-73.  These Tribal Council votes did not 

purport to regulate hunting and trapping on the Main Stem or on tribal “waters,” and there is no 

other documentary evidence of PN regulations or ordinances governing hunting or trapping 

anywhere prior to the 1980 Acts.  SDSMF ¶ 173.  During this period non-tribal members 

routinely hunted and trapped on the Main Stem without seeking or receiving PN permission.  

SDSMF ¶¶ 175A. 

B. Relevant provisions of the 1980 Acts 

The 1980 Acts were intended to keep in place the basic jurisdictional relationship 

between PN and the State, House Hearing at 48-49, 201, PD Exh. 281 at 5689-5690, 5842, and 

under this paradigm, the State‟s jurisdiction applies generally and PN possesses only that 

jurisdiction which the statutes expressly provide.  30 M.R.S.A. § 6204.  As to hunting and 

trapping, the 1980 Acts provide PN with regulatory authority only within its “territory.”  

30 M.R.S.A. § 6207(1).
36

  PN‟s “territory” includes both its reservation and lands held in trust 

                                                 
36

 Any ordinances that PN adopts governing hunting, trapping and the taking of wildlife within its 

territory must be “equally applicable, on a non-discriminatory basis, to all persons regardless of whether 

such person is a member of the respective tribe or nation provided, however, that subject to the limitations 

of subsection 6 [residual oversight authority of the MDIFW Commissioner], such ordinances may include 

special provisions for the sustenance of the individual members of the [tribe or nation].”  30 M.R.S.A 

§ 6207(1)(A)&(B).  State Defendants raised in their counterclaims that PN is discriminating against 
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for it by the United States.  30 M.R.S.A. § 6205(2).  Nothing in the definition of Penobscot 

Indian territory implicates the waters or the bed of the Main Stem, and therefore PN has no 

authority to regulate hunting or trapping that occurs there.   

C. Legislative History 

The legislative history confirms that PN‟s hunting and trapping jurisdiction is limited to 

its lands, and that there was no intent to grant PN such jurisdiction over the Main Stem for the 

first time in the 1980 Acts.  For example, in his April 2, 1980 Memorandum to the Joint Select 

Committee, Attorney General Cohen explained that “[t]he Tribe will have authority to regulate 

hunting and fishing in small ponds and may require a license.”  Jt. Select Com. Report, Appendix 

at 6, PD Exh. 264, 3977.  Attorney General Cohen went on to explain that the Tribes could close 

their “lands” to hunting and trapping by non-tribal members.  Id.  And of particular note, he 

confirmed that: 

[t]he Tribes will not own the bed of any Great Pond or any waters of a 

Great Pond or river or stream, all of which are owned by the State in trust 

for all citizens.  Jurisdiction of the Tribes … will be coextensive and 

coterminous with land ownership. 

 

Memorandum of Att’y General Cohen to Joint Select Committee (April 1, 1980) at 3, PD Exh. 

263, 3965 (Emphasis added.). 

Neither PN‟s attorneys, its other representatives, representatives of the United States, the 

Maine Attorney General nor anyone else speaking in or contributing to the legislative record ever 

indicated that the 1980 Acts would extend PN‟s hunting or trapping jurisdiction over the Main 

Stem.  Such a dramatic jurisdictional change relating to one of the State‟s major commercial and 

                                                                                                                                                             
non-tribal citizens in violation of Section 6207(1).  State Defendants are not further pursuing that claim in 

this case. 
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recreational arteries would not have occurred without significant discussion on the record and 

explicit language in the legislation.   

D. Regulation of hunting and trapping after 1980   

Immediately following passage of the 1980 Acts, and continuing through at least 2013, 

MDIFW regulations addressed the scope of PN‟s regulatory authority over hunting and trapping.  

SDSMF ¶¶ 182-84.  Each iteration of these regulations explained that certain identified lands 

that qualify as Penobscot Indian territory, within the meaning of 30 M.R.S.A. § 6205(2), are 

subject to PN‟s hunting and trapping jurisdiction.  Id.  None of the regulations state or imply that 

the waters or bed of the Main Stem are within the scope of PN‟s authority over these activities.  

Id.  These regulations are significant because they show the understanding of State law 

enforcement officials as codified immediately following the 1980 Acts.  Although MDIFW 

continuously published these statements explaining how the 1980 Acts allocate jurisdiction 

between PN and the State, there is no record of any PN objection until just these last few years.  

SDSMF ¶¶ 81, 177.   

Another indication of PN‟s acknowledgement of the State‟s authority over hunting and 

trapping is that although PN has posted its reservation islands with signs simply stating “NO 

TRESPASSING WITHOUT PERMISSION,” but it has not posted along the Main Stem 

informing the general public that it claims to regulate hunting and trapping on the river, as would 

be required by 30 M.R.S.A. § 6207(5).  SDSMF ¶¶ 50-60.
37

  Historically, therefore, PN has 

followed the plain language of the 1980 Acts, supported by the legislative history:  PN‟s 

                                                 
37

 In contrast, PN posted portions of its non-riverfront territory stating that “Hunting, trapping, and other 

taking of wildlife” is under the authority of PN.  SDSMF ¶¶ 53-55.  The only other claimed posting – at 

one informational kiosk – references hunting and fiddleheading on the islands themselves.  SDSMF ¶¶ 

57-59.  PN‟s own postings  are consistent with the view that that its jurisdiction is limited to its lands, and 

does not extend to the waters of the Main Stem.   
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authority to regulate hunting and trapping is limited to the lands that qualify as its “territory,” 

and does not extend to the Main Stem. PN cannot lawfully exclude others or extract fees or 

licenses to hunt and trap on the river itself. 

VIII. THE 1980 ACTS CONFIRMED THE “TRANSFER” OF ANY RIGHTS PN 

MAY HAVE HAD TO THE BED, WATERS OR NATURAL RESOURCES 

OF THE MAIN STEM.
38

 

 

While the provisions of the 1980 Acts that explicitly define PN‟s reservation and territory 

and delimit PN‟s regulatory authority resolve each issue this case presents, the Acts‟ “transfer” 

provision represents an independent ground to rule in the State‟s favor.  25 U.S.C. § 1723(a)(1); 

30 M.R.S.A. § 6213(1).   

A. The 1980 Acts’ “Transfer” Provisions and their Legislative History 

The core theory underlying the Tribes‟ 1970s land claims was that all prior conveyances 

of their lands were invalid under the Nonintercourse Act.  Joint Tribal Council of the 

Passamaquoddy Tribe, 528 F.2d at 376.  In order to resolve that issue conclusively, the 1980 

Acts declared that all prior “transfer[s]” of “land or natural resources” made by or on behalf of 

the Tribes, including those transfers “pursuant to any treaty, compact, or statute of the State,” 

were made in accordance with the laws of the United States and Maine.  25 U.S.C. § 1723(a)(1); 

30 M.R.S.A. § 6213(1).  These transfers were expressly approved and ratified by Congress and 

made effective as of the date of the transfer.  25 U.S.C. § 1723(a)(1); accord 30 M.R.S.A. 

§ 6213.  The approval of all previous transfers of land or natural resources by Section 1723(a)(1) 

also extinguished any aboriginal title PN might otherwise have asserted in the land or natural 

resources so transferred.  25 U.S.C. § 1723(b).  U.S. DOI explained at the legislative hearings 

                                                 
38

 This argument responds to all claims in PN‟s Second Amended Complaint (Doc‟t 8) and the United 

States‟ Complaint in Intervention (Doc‟t 58), and supports the counterclaims and prayer for relief in the 

State Defendants‟ Amended Answers and Counterclaims (Doc‟ts 59 & 87). 
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and again in 1993 that “all aboriginal claims to any lands or natural resource . . . over which the 

tribe lost dominion or control” are extinguished under this provision.
39

   

The operative terms in the statute are defined broadly.  The word “transfer” includes not 

only transfers “pursuant to any treaty, compact, or statute of the State,” 25 U.S.C. § 1723(a)(1), 

and but also: 

any voluntary or involuntary sale, grant, lease, allotment, partition, or 

other conveyance; any transaction the purpose of which was to effect a 

sale, grant, lease, allotment, partition, or conveyance; and any act, event, 

or circumstance that resulted in a change in title to, possession of, 

dominion over, or control of land or natural resources. 

 

25 U.S.C. § 1722(n) (emphasis added); see also 30 M.R.S.A. § 6213(13) (containing a nearly 

identical definition).  Transfer “cover[s] all conceivable events and circumstances under which 

title, possession, dominion or control of land or natural resources can pass.”  Senate Report at 21, 

PD Exh. 282, 5949; see also House Hearings 165-66 (section-by-section Analysis), PD Exh. 

281, 5806-07.   

In addition, the term “land or natural resources” is comprehensively defined to include 

any real property or natural resources, or any interest in or right 

involving any real property or natural resources, including but without 

limitation minerals and mineral rights, timber and timber rights, water and 

water rights, and hunting and fishing rights. 

 

25 U.S.C. § 1722(b); 30 M.R.S.A. § 6203(3).  Therefore, the “transfer” provision does far more 

than merely confirm the validity of prior property transactions.  It extinguishes any rights or 

claims of any kind that PN may have had prior to the effective date of the statute that were 

“transferred” through “any act, event or circumstance that . . . resulted in a change in . . . control 

of or dominion over” “land or natural resources” including “water and water rights, and hunting 

                                                 
39

 House Hearing at 41 (“claims against the State would be extinguished”),184 (the Act would 

“extinguish all aboriginal title”), PD Exh. 281, 5682, 5825; SDSMF ¶ 19A.   
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and fishing rights.”  25 U.S.C. §§ 1722(b) & (n), 1723; 30 M.R.S.A. § 6213.  That 

extinguishment includes any claim to sovereign governmental authority over that land, water and 

natural resources.  Id.   

The sum of these provisions accomplished one of the stated goals of the 1980 Acts: “to 

remove the cloud on titles to land in the State of Maine resulting from Indian claims.”  25 U.S.C. 

§ 1721(B)(1).  To the extent PN exercised or now claims any aboriginal dominion and control 

over the Penobscot River, the 1980 Acts confirmed the “transfer” of any such rights and 

authority that PN had over the river and extinguished any pre-existing rights.
40

 

B. The History of State Dominion and Control Over the Main Stem 

The State‟s exercise of sovereign control over the Main Stem has been absolute, 

pervasive and exclusive.   

1.  Navigation.  Since Maine became a state its Legislature has regulated the construction 

of log booms, piers, canals and dams on the Main Stem.  SDSMF ¶ 64.  Beginning in the early 

years of statehood Maine authorized log drives on the Main Stem to supply downriver mills with 

timber.  These log drives interfered with navigation, fishing and other uses of the river.  SDSMF 

¶ 66.  As the United States‟ expert explained, by 1830 PN was powerless to stop the log drives; 

its only recourse was to petition the State of Maine for relief.  SDSMF ¶ 161A.  These log drives, 

which occurred under the official sanction of the Maine Legislature, were a clear manifestation 

of State dominion and control.  25 U.S.C. § 1722(n); 30 M.R.S.A. § 6213(13). 

The Maine Legislature also explicitly regulated navigation on the Main Stem, in some 

instances granting to certain private citizens exclusive rights to operate steamboats on the river.  

SDSMF ¶¶ 64, 67.  The State has even directly regulated PN itself on matters affecting 

                                                 
40

 As explained supra at 8, n. 5, PN received substantial consideration in return. 
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navigation in the Main Stem.  SDSMF ¶¶ 69-70.  For example, the Maine Legislature passed 

several laws in the 19
th

 century governing the terms under which PN‟s agent could lease the 

shores of their islands for the purpose of booming logs.  SDSMF ¶ 69.  In 1893, the State enacted 

legislation authorizing PN to operate a ferry to Indian Island, and in 1937 the law was amended 

to limit the capacity of the ferry to 12 people.  Id.  These laws demonstrate the State‟s 

longstanding sovereign control over navigation on the river, and show how PN has been subject 

to that sovereign control.
41

  To the extent PN now claims a preexisting right to regulate or control 

navigation on the Main Stem, any such right was transferred by operation of the 1980 Acts as a 

result of the State‟s pervasive and exclusive control of this activity over the last two centuries.  

25 U.S.C. § 1722(n); 30 M.R.S.A. § 6213(13).   

2.  Fishing, hunting and trapping.  The State has intensively regulated fishing, hunting 

and trapping on the Main Stem.  Massachusetts began regulating the Main Stem‟s fishery as 

early as 1789 and did so continually until Maine became a state in 1820.  SDSMF ¶¶ 117, 

127-28.  Maine followed suit, continually regulating the fishery throughout the 19
th

 century.  

SDSMF ¶¶ 118, 121-22, 129-33.  When PN experienced problems due to a depleted fishery in 

the early 1800s, it petitioned Massachusetts and later Maine to address the problem.  SDSMF 

¶¶ 117, 119, 121.  These petitions were an acknowledgement that only the state governments 

could control fishing on the River.  SDSMF ¶¶ 121A, 161A.   

In 1937 the Maine Legislature enacted a law that made PN members eligible for free 

hunting and fishing licenses.  P.L. 1937, ch. 212 (effective Apr. 20, 1937), PD Exh. 98, 426.  In 

1969 the Maine Legislature authorized PN to regulate the taking of wildlife and fish on their own  

                                                 
41

 PN has admitted that prior to the 1980 Acts, “PIN did not issue regulations for or regulate kayaking, 

boating, canoeing or other forms of navigation by non-tribal members on the Main Stem.”  SDSMF ¶¶ 61. 
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lands by their own members.  P.L. 1969, c. 338, enacting 12 M.R.S.A. § 2301(3)(A).  SDSMF 

¶ 136.  In 1971, the State expanded that authority, allowing PN to regulate hunting by non-tribal 

members on its lands.  P.L. 1971, c. 471.
42

  SDSMF ¶ 137.  The ordinances PN adopted pursuant 

to this authority did not purport to regulate hunting, fishing or trapping on the Main Stem and 

applied only to “reservation lands” or “Penobscot Tribal lands.”  SDSMF ¶¶143, 169-73.  These 

statutes were repealed when the 1980 Acts took effect.  P.L. 1979, ch. 732, § 6.  PD Exh. 114, 

514 (repealing 12 M.R.S.A. § 7046(9)(B).   

MDIFW has promulgated a large body of rules regulating fishing and on the Main Stem 

with great specificity, for the obvious purpose of wildlife conservation.  SDSMF ¶¶ 127-33, 

166-67.  Certain of these rules have expressly applied to the Main Stem, and none of them made 

exceptions for PN or PN members, other than acknowledging that PN members are eligible for 

free licenses. SDSMF ¶¶ 127-33, 166-67.   

In contrast to MDIFW‟s regulations, there is no record of any PN ordinance expressly 

regulating fishing, hunting or trapping on the Main Stem.  SDSMF ¶ 153.  Moreover, at various 

times PN has acknowledged the State‟s jurisdiction over fishing on the Main Stem.  SDSMF 

¶ 150.  All of this confirms that only the state governments, and not PN, have exercised 

dominion and control over the river since 1796. 

This consistent record of state regulation of navigation, fishing, hunting and trapping on 

the Main Stem represents acts of “dominion and control” over “water and water rights, and 

hunting and fishing rights” contemplated by the 1980 Acts‟ “transfer” provisions.  25 U.S.C. 

§§ 1722(b) & (n), 1723; 30 M.R.S.A. § 6213.  To the extent PN ever had sovereign authority 

                                                 
42

 Note that these authorizations were consistently limited to regulating activities on PN‟s lands, and 

never to the Main Stem.  Id. 
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over the waters and riverbed of the Main Stem, that authority has been “transferred” to the State 

of Maine as a matter of law by the 1980 Acts.  Id. 

3.  Disposition of Main Stem lands by Massachusetts and Maine.  Much of the 

submerged land within the Main Stem was also “transferred” to private parties through 

conventional real estate transactions prior to the enactment of the 1980 Acts.  Immediately 

following each treaty, Massachusetts and then Maine set about conveying the land it had 

acquired, including the valuable riverfront lots on the Main Stem to private citizens to promote 

settlement and economic development in the region.  SDSMF ¶¶ 186-222.  Under principles of 

Maine property law, the riverside owners of a nontidal, navigable river own the submerged lands 

to the centerline or “thread” of the river, unless the deed clearly states otherwise.
43

  Many of the 

deeds from the Massachusetts and Maine governments contain language that confirms their 

holdings include the submerged lands to the thread of the Main Stem.  SDSMF ¶¶ 206-21.  For 

example, by deed of November 11, 1824, the Governor of the State of Maine confirmed 

conveyances to Joseph Carr two lots in what is now the Town of Greenbush on the eastern shore 

of the Main Stem.  SDSMF ¶ 211.  The deed states that the lots are “bounded westerly by 

Penobscot River … northerly partly by said river.”  Id.  The phrase “by the river” in a deed is just 

one of the phrases that shows the boundary of the parcel extends to the thread of the river and the 

conveyance thus includes the submerged lands to the thread.  Charles C. Wilson, 107 Me. 207, 

77 A. at 789 (“And a deed which describes a line along a nontidal river as running “with” or 

“along” the stream, or as running “by” or “on” the stream or “up” or “down” the stream, carries  

                                                 
43

 See Avery v. Granger, 64 Me. 292, 295 (1874) (party “owning the lands on both sides of the river, owns 

the island to the extent of the length of his lands upon it.”); see also Charles C. Wilson & Sons, 77 A. at 

789; Mansur v. Blake, 62 Me. 38, 40 (1873); Chadbourne, 31 Me. at 19; Inhabitants of Deerfield v. Arms, 

17 Pick. 41, 1835 WL 2274 (1835); Knud Hermansen, et al.,  47 Me. L. Rev. at 42.   
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the title to the center of the stream, unless the contrary appears.”); Lowell v. Robinson, 16 Me. 

357, 360 (1839); Lunt, 14 Mass. at 151 (“land granted as bounded by a river extends to the 

thread of the river”).   

There are numerous other examples of deeds conveying riverfront parcels on the Main 

Stem to private owners that include this language that under Maine and Massachusetts law 

conveys the submerged lands to the thread.  SDSMF ¶¶ 194, 206-09, 216-21.  The chain of title 

for all present-day owners on the Main Stem is traceable to these seminal deeds from the 

governments of Massachusetts and Maine.  These publicly-recorded transactions are more 

evidence of dominion and control, squarely within the broad definition of “transfer” in 25 U.S.C. 

§ 1722(n), and precisely what the 1980 Acts confirmed and ratified.  25 U.S.C. § 1723(a)(1); 

accord 30 M.R.S.A. § 6213.  The private ownership of these submerged lands is fatal to PN‟s 

claim that its reservation includes the entirety of the Main Stem. 

 IX. EQUITABLE CONSIDERATIONS OF LACHES, ACQUIESCENCE AND 

IMPOSSIBILITY BAR THE CLAIMS OF PN AND THE UNITED STATES 

SEEKING EXPANSION OF TRIBAL SOVEREIGNTY OVER THE MAIN 

STEM.
44

 

 

In City of Sherrill, 544 U.S. at 202, the Oneida Tribe asserted a claim of sovereignty over 

territory that had been part of its reservation most recently in 1805, and that the tribe had 

reacquired in the 1990s through private purchases.  During the intervening time, the State of 

New York and its counties and municipalities continuously governed the area.  Id.  The Federal 

government acquiesced to the state and local governance, id. at 205-07, 214, as did the tribe 

itself, id. at 216-17.  The tribe did not seek to gain repossession of its lands until the 1970s, and 

did not attempt to assert sovereignty over the territory in question until the 1990s.  Id.  Noting the 

                                                 
44

 This argument supports State Defendants‟ Third, Fourth and Fifth Affirmative Defenses in State 

Defendants‟ Amended Answer and Counterclaim to the United States‟ Complaint-in-Intervention 

(Doc‟t 87). 
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long delay in asserting the claim, the acquiescence of the Federal government and the tribe in the 

interim, the settled expectations of third parties and the disruptive nature of the remedy sought, 

the Court barred the claim.  Id. at 220.  This Court likewise should bar the claims of PN and the 

United States that seek to expand tribal sovereignty over the Main Stem. 

Here, the governments of Massachusetts and Maine have continuously governed the 

Main Stem since 1789.  See discussion supra at 35-38; SDSMF ¶¶ 64-74, 117,127-32, 148-149B, 

181-85.  According to the United States‟ own expert, PN has not exercised sovereignty over the 

Main Stem during the intervening period and acquiesced to state governance.  See discussion 

supra at 35-36; SDSMF ¶¶ 7-11, 22, 61-63, 75, 101-14, 121A, 134-35, 142-43, 146-47, 150, 

152-53, 155, 160-61, 165, 168-73, 181.  This acquiescence took a variety of forms.  For example, 

immediately following the 1820 Treaty, PN petitioned the State of Maine for assistance in 

addressing the effects of non-tribal fishing.  SDSMF ¶ 118.  In 1831, again frustrated by a 

depleted fishery, PN petitioned the State to intervene on its behalf.  SDSMF ¶ 121, 121A.  Later 

in the 19
th

 century, PN acquiesced to state laws governing the terms under which PN could lease 

the shores of its islands for log booms, the building of a bridge to Indian Island and the operation 

of a ferry to Indian Island.  SDSMF ¶¶ 69, 70.  PN did not regulate hunting by non-tribal 

members on its own lands until the Maine Legislature authorized to do so in the 1970s, and even 

in the 1970s it exercised no control over the Main Stem.  SDSMF  ¶¶ 7-11, 69, 101, 123, 134-43, 

160, 165, 169-73.   

Significantly, in the 1980 Acts‟ 2,000 page legislative record, neither PN nor the United 

States ever suggested that PN claimed sovereignty over the Main Stem.  As explained supra 

at 13-15, the reservation is consistently described as “solely” the islands, which conforms with 

the historical realities of the Main Stem, including the fact that PN had not exercised authority 
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over the Main Stem since at least 1796 while intense non-tribal usage of the river was occurring.  

SDSMF ¶¶ 7-11, 22, 61-63, 75, 101-14, 134-35, 142-43, 146-47, 150, 152-53, 155, 160-61, 165, 

168-73, 181.  In 1994, PN submitted formal comments in a FERC proceeding involving the 

Milford Dam, which affects the waters around Indian Island, stating that “the responsibility for 

assuring navigational and recreational safety within operating hydropower impoundments rests 

with the State of Maine….” SDSMF ¶ 161B.  Throughout the 1990s, PN also acknowledged that 

permits for bass fishing tournaments on the Main Stem were required from the State, and that PN 

required State legislative approval to use gill nets for scientific research in the Main Stem.  

SDSMF ¶¶ 101-08, 150.  Until the mid-2000s, PN also applied for and received scientific 

collector permits from MDIFW for sampling activity in the Main Stem.  SDSMF ¶¶ 109-15.  

And PN has repeatedly taken the position that its reservation consists of “islands in the [Main 

Stem]” without mentioning anything about the bed or waters of the surrounding river.  SDSMF 

¶¶ 2, 4-5.  These are but a few of countless examples of PN‟s actions over the past 200 years 

demonstrating the tribe‟s longstanding acquiescence to State governance of the Main Stem.  City 

of Sherrill, 544 U.S. at 202.   

Likewise, the Federal government‟s position that PN‟s reservation includes the Main 

Stem is based on a theory first espoused in 1995, and comes after consistently taking contrary 

positions for decades.  From 1796 until the 1970s the Federal government largely ignored PN, 

and regarded the welfare of the Maine tribes to be a state responsibility.  25 U.S.C. § 1721(a)(9) 

(Congressional acknowledgement that federal government “repeatedly denied that it had 

jurisdiction or responsibility for [the Maine Tribes]…”); Passamaquoddy Tribe, 528 F.2d at 374-

75 (describing the long history of the federal government denying assistance to the Maine tribes 

and refusing to assert land claims on their behalf until it was sued and ordered to do so; Great 
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Northern Paper Inc. v. Penobscot Nation, 2001 ME 68, ¶ 20, 770 A.2d 574 (explaining that 

“[t]he State of Maine undertook … the almost exclusive role of assisting and regulating the 

Indians residing within its borders.”)  The Federal government‟s general acquiescence to State 

governance of the Maine Tribes is therefore well-documented. 

More specifically, decisions of FERC, and its predecessor the Federal Power 

Commission (“FPC”) show how the Federal government historically regarded the PN reservation 

as consisting of only the islands.  In 1963, the FPC issued an order in the licensing of the Great 

Works Dam in Old Town describing the project area as potentially owned by the applicant or the 

United States, but never mentioning PN.  In re: Penobscot Chemical Fibre Co. – Project No. 

2312, 30 F.P.C. 1465, 1963 WL 4030 (Federal Power Commission) (December 9, 1963) (also 

noting that portions of the Great Works Dam, formerly in the Penobscot River at Old Town, 

were in existence prior to 1861); SDSMF ¶ 9.  The FPC issued similar orders regarding other 

dams in the Main Stem in 1967, 1969 and 1970, each time without mentioning that PN had any 

interest in the proceeding.
45

  SDSMF ¶ 9.   

In 1977, U.S. DOI‟s Solicitor General concluded, “the Penobscot Nation today holds only 

the islands in the Penobscot River between Old Town and Mattawamkeag.”  SDSMF ¶ 11.  In 

1994, U.S. DOI‟s Solicitor, while rejecting PN‟s argument that its reservation included the West 

Branch of the Penobscot River, wrote: 

Specifically, I have concluded that Congress in 1980 intended to confirm 

to the Nation the reservation that it understood then existed. In fashioning 

the 1980 legislation, the State of Maine and Congress recognized 

                                                 
45

 In re: Bangor Hydro-Electric Co. – Project No. 2600, 43 F.P.C. 132, 1970 WL 6592 (Federal Power 

Commission) (Feb. 3, 1970) (noting that the West Enfield Dam was constructed in 1894); In re: Bangor 

Hydro-Electric Co. – Project No. 2534, 42 F.P.C. (1969) (noting that the Milford Dam was built in 1905-

1906);  In re: Great Northern Paper Co. – Project No. 2520, 37 F.P.C. 75, 1967 WL 3144 (Federal Power 

Commission) (January 9, 1967) (noting the construction of the Matteceunk Dam in the Main Stem was 

begun in 1937). 
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Penobscot ownership and control of islands in the main stem of the 

river….  This recognition provided the basis for Congress‟ confirmation of 

islands to the Nation as its reservation.  

 

SDSMF ¶ 11A.  The 1994 conclusion that Congress intended to confirm the reservation as it 

existed in 1980, together with the 1977 conclusion that the reservation then consisted only of the 

islands, shows that as recently as 1994 the United States understood that the reservation 

consisted of only the islands.  

A year later, in 1995, U.S. DOI for the first time publicly claimed PN‟s reservation 

included the Main Stem.  SDSMF ¶ 11B.  Meanwhile, other Federal agencies have continued to 

recognize the State‟s authority over the Main Stem‟s fish and wildlife.  In 2009, the U.S. Fish 

and Wildlife Service, a division of U.S. DOI, applied for and received a permit from MDIFW to 

collect bass from the Main Stem, thus acknowledging State regulatory jurisdiction.  SDSMF 

¶ 114.   

The long history of Federal and Tribal acquiescence in the State‟s exercise of dominion 

and control over the Main Stem gave rise to settled expectations in local governments, public 

utilities, businesses and private parties, all of which ordered their lives consistent with the reality 

that the Main Stem waters are a public resource, and its bed privately owned under the common 

law.  For example, between 1796 and 1980, the dams that were the subject of the FPC and FERC 

Orders described above were constructed on submerged lands within the Main Stem.  SMSMF 

¶¶ 9, 10.  If either PN or U.S. DOI believed that PN‟s reservation included the entirety of the 

Main Stem, it is reasonable to assume they would have objected to the construction of dams on 

submerged lands within this river segment.  There is no record of any such objection.   

In the face of the silence of PN and the United States, and based on the commonly held 

understanding that PN‟s reservation consisted only of the islands in the river, the dams were built 
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and have been generating electricity for many decades.  Id.  When in 1995 U.S. DOI first 

publicly announced its theory that PN‟s reservation included the Main Stem, the dam owners 

were stunned, describing DOI‟s new position as “tortured,” “contradicted by the clear statutory 

language of the Maine[] Act,” and ”at variance with current and historical practice on the [Main 

Stem].  SDSMF 11C.  This history of dam construction within the area PN and the United States 

now argue is part of the reservation illustrates the equitable problems with their claim. City of 

Sherrill, 544 U.S. at 202; see also Seneca Nation of Indians v. New York, 206 F.Supp.2d 448, 

456 n.7 (W.D.N.Y. 2002) (criticizing Federal government for failure to acknowledge its own 

culpability after it changed its position and attempted to shift blame to State of New York and 

private property owners in dispute over tribal claim to the Niagara Islands).  Enforcing long 

dormant claims that PN and the United States assert today (and did not raise to Congress or the 

Maine Legislature in 1980) would be inequitable under the City of Sherrill analysis, and the 

Court should bar the claims accordingly.  

 X. TO THE EXTENT PN’S CLAIMS ARE NOT RESOLVED BY THE PLAIN 

LANGUAGE OF THE 1980 ACTS, THEY SHOULD BE DISMISSED FOR 

FAILURE TO JOIN INDISPENSABLE PARTIES AND DUE TO THE 

ELEVENTH AMENDMENT.
46

 

 

PN‟s claims that its reservation includes the entirety of the Main Stem come at the 

expense of the riverside owners whose title extends to the thread of the river under Maine 

common law, and municipalities whose boundary lines also extend to the thread of the Main 

Stem.  See Perkins v. Oxford, 66 Me. 545, 550 (1877) (town incorporation acts are subject to the 

same rules of construction as deeds of conveyance; Granger, 64 Me. at 295.  If the Court agrees  

                                                 
46

 This argument responds, in whole or in part, to paragraphs 60(a) & (d)-(e) of PN‟s Second Amended 

Complaint (Doc‟t 8), and supports the State Defendants‟ First Affirmative Defense in its Amended 

Answers and Counterclaims (Doc‟t 59 & 87). 
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with State Defendants that the plain language of the 1980 Acts resolves the issue by limiting the 

reservation to the islands, these riverside owners are not necessary parties because (1) their 

absence would not prevent the court from awarding relief to State Defendants and against PN, 

and (2) the riverside owners‟ and municipalities‟ interests will not be impaired or result in 

inconsistent obligations.  Fed. R. Civ. P. 19(a); Maritime & Northeast Pipeline, LLC., v. 16.66 

acres of land, et al.,190 F.R.D. 15, 18-19 (D. Me. 1999).   

If, however, the Court concludes that ruling on any of PN‟s claims requires a 

determination that the reservation includes the submerged lands within the Main Stem, such a 

determination would necessarily involve the rights and interests of the riverside owners and 

municipalities.  Any such claims must be dismissed for failure to join the riverside owners and 

municipalities in whose absence the ownership issue cannot be resolved.
47

  Fed. R. Civ. P. 19(a). 

A. Rule 19(a) Analysis   

The Court should first examine whether the parties to be joined are necessary and 

whether their joinder is feasible.  Fed. R. Civ. P. 19(a).  Maritimes and Northeast Pipelines, 

190 F.R.D. at 18-19. 

1.  Necessary Parties.  PN‟s theory of the case is premised on its assertion that the PN 

reservation includes the submerged lands of the Main Stem.  Doc‟ts 3, 8 ¶¶ 34-42.  That theory 

implicates the interests of the hundreds of riparian owners along the mainland shores of the Main 

Stem, but also the municipalities bounded by the Main Stem because the boundary of all Main 

Stem towns extends to the thread of the Penobscot River.
48

  In the absence of those riverside  

                                                 
47

 None of the State Defendants‟ or State Intervenors‟ claims present the nonjoinder problem, because 

none of those claims impair the property interests of the riverside owners. 

 
48

 Although several municipalities have intervened in support of State Defendants, others are not parties. 
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owners, the Court, therefore, could not issue an order that recognizes PN‟s interest in submerged 

lands throughout the Main Stem, and that commensurately diminishes the common law rights 

and other interests of riparian owners in those same lands.  Fed. R. Civ. P. 19(a)(1)(A).  

Therefore, the Court could not “accord complete relief among the existing parties” without those 

parties.  Id.; see also Maritimes and Northeast Pipeline., 190 F.R.D. at 18-19. 

Additionally, the riverside owners would be necessary parties because disposing of the 

claim in their absence would impair their ability to protect their interests and would leave the 

existing parties subject to substantial risk of multiple inconsistent obligations.  Fed. R. Civ. P. 

19(a)(1)(B)(1) & (2).
49

  Any judgment that diminished the common law interests of the riverside 

owners would create a cloud on their title, leading to additional litigation in which the riverside 

owners sought to vindicate their interests.  That cloud on title would impair riverside owners‟ 

ability to protect their interests.  Id.  A judgment that effectively restructured municipal 

boundaries would likewise lead to additional litigation to establish jurisdiction.  And the 

likelihood of future litigation puts the existing parties at risk of incurring multiple inconsistent 

obligations in the form of inconsistent judgments.  Id.   

2.  Feasibility of joinder.  There are two categories of riverside interests on the Main 

Stem.  First there are private owners whose holdings would include residential properties, 

businesses and woodlots on the river.  Although they are numerous, these private owners are a 

discrete class, and readily identifiable at registries of deeds and through municipal tax records.  

Accordingly, their joinder is “feasible,” albeit time consuming and expensive.  Before the Court 

                                                 
49

 Recall that PN claims (and its Tribal Court recognizes) authority to banish all non-tribal citizens 

(including, shoreline owners who normally would hold title to the thread of the River) from the Main 

Stem.  SDSMF ¶¶ 38. 
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considers PN‟s claims to ownership of the Main Stem, PN should be required to identify and 

serve these riverside owners. 

Second, there are public riverside owners, including the State of Maine which is the fee 

owner of numerous public boat launches on the Main Stem.
50

  SDSMF ¶¶ 56-57.  PN is barred 

by the Eleventh Amendment from suing the State of Maine in Federal court in an action seeking 

control over State submerged lands.  Coeur d’Alene Tribe, 521 U.S. at 281 (action brought by 

tribe against state was functional equivalent of quiet title action implicating special state 

sovereignty interests, and therefore the Ex parte Young exception to Eleventh Amendment 

sovereign immunity does not apply).  The Eleventh Amendment does not, however, bar the 

United States from suing the State of Maine in Federal court.  The Court granted the motion of 

the United States to intervene as a Plaintiff over the objections of the State Defendants.  Doc‟t 

57.
51

  To the extent the United States‟ presence cures the Eleventh Amendment problem, joinder 

of all State riverside owners has occurred because the United States has joined the State of 

Maine. 

B. Rule 19(b) Analysis – Indispensable Parties   

Assuming joinder in Federal court is not feasible (either because the number of private 

owners is too numerous or the Court reconsiders its prior ruling and determines that the United 

States is not a proper party), dismissal of PN‟s claims is required under the four factors set forth 

in Fed. R. Civ. P. 19(b).  Fed. R. Civ. P. 19(b); see also Travelers Indem. Co. v. Dingwell, 

                                                 
50

 It is also likely that municipalities, and quasi-municipal entities such as sewer and water districts, are 

also riverside owners on the Main Stem. 

 
51

 State Defendants continue to maintain that the United States is not properly a party because  25 U.S.C. 

§ 1723(a)(2) bars the United States from asserting on PN‟s behalf the land claims to the bed of the Main 

Stem that require joinder of the public and private riverside owners.  State Defendants renew and 

incorporate by reference all of their arguments set forth in their Opposition to the United States‟ Motion 

to Intervene.  Doc‟t 39. 
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884 F.2d 629, 635 (1st Cir. 1989) (citing Provident Tradesmens Bank & Trust Co. v. Patterson, 

390 U.S. 102, 108-12 (1968) (explaining and applying four factors)). 

 First, PN‟s “interest in having a forum” does not militate against dismissal of its federal 

case.  PN may pursue any claims it may have that implicate the property interests of public 

entities in a new lawsuit in state court where the Eleventh Amendment does not present a bar.  

Welch v. State, 2004 ME 84, 853 A.2d 214.  The absence of the private riverside owners in the 

litigation remains an issue that PN and the United States would have to resolve in either state or 

federal court.  Maritimes and Northeast Pipeline, 190 F.R.D. at 19-20; Fed. R. Civ. P. 19(b)(1). 

Second, all parties have an interest in avoiding repetitive litigation and the prospect of 

inconsistent relief.  Fed. R. Civ. P. 19(b)(2).  A judgment entered without the riverside owners 

and Main Stem municipalities would not be binding on them.  If a judgment aggrieves the 

riverside owners and municipalities by somehow affecting their interests, there is a substantial 

likelihood of future litigation to sort out those competing claims.  That prospect militates in favor 

of dismissal here.  Maritimes and Northeast Pipeline., 190 F.R.D. at 19-20.   

Third, the riverside owners‟ and municipalities‟ interest in the protection of their rights is 

self-evident.  Maritimes and Northeast Pipelines, 190 F.R.D. at 20.  If they are not present in the 

litigation, they cannot protect those rights.  The scenario in which the nonjoinder problem exists 

– where PN‟s and the United States‟ claims implicate interests in submerged lands currently 

designated as within the boundaries of other municipalities and that belong to the riverside 

owners under Maine‟s common law – is one in which it is impossible to grant PN the relief it 

seeks without prejudicing the riparian owners and municipalities.  A judgment that has the effect 

of compromising their common law property rights and associated interests inherently aggrieves 
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the riverside owners and municipalities.  Id.  This factor also supports dismissal.  Id.  Fed. R. 

Civ. P. 19(b)(3).   

The final consideration is “that of the courts and of the general public in ensuring 

adequate relief as well as efficient settlement of controversies.”  Maritimes and Northeast 

Pipelines, 190 F.R.D. at 20.  Here, there are numerous shoreline owners along the 60-mile Main 

Stem whose interests are deserving of protection.  To the extent any of the claims of PN or the 

United States would impair those interests, those claims should be dismissed.  The interests of 

judicial economy would also be served by ensuring these issues are litigated only once, with the 

participation of all affected parties. 

CONCLUSION 

In 1996, the First Circuit observed: 

the Tribe and the State negotiated the accord that is now memorialized in 

the Settlement Act as a covenant to govern their future relations.  Maine 

received valuable consideration for the accord…. The Tribe also received 

valuable consideration, including land, money, and recognition.  Having 

reaped the benefits, the Tribe cannot expect the corollary burdens imposed 

under the Settlement Act to disappear merely because they have become 

inconvenient. 

 

Passamaquoddy Tribe, 75 F.3d at 794.  This case is an attempt to make some of those “corollary 

burdens” disappear.  PN gave up any claim it may have had to the Main Stem when it agreed to a 

reservation that consists “solely” of islands in the river.  It likewise gave up any claim to 

regulatory authority over the Main Stem when it agreed to the 1980 Acts‟ jurisdictional 

provisions.  The Court should confirm that the Main Stem is a public resource open to all citizens 

on equal terms, as has been true for more than 200 years, and specifically grant summary 

judgment in favor of State Defendants declaring and ordering as follows: 

(1) PN‟s Tribal Court has no jurisdiction over non-tribal citizens for any reason, 

including without limitation alleged violations of any tribal or non-tribal laws, 

Case 1:12-cv-00254-GZS   Document 117   Filed 04/13/15   Page 53 of 55    PageID #: 6904



50 

 

rules, regulations or ordinances, and is enjoined from attempting to exercise 

jurisdiction over non-tribal citizens;  

 

(2) The State of Maine has the authority to regulate navigation, sampling, fishing, 

hunting, trapping, taking wildlife and logging on the Main Stem, and PN has no 

such authority; and 

 

(3) The Penobscot Indian Reservation consists “solely” of the islands within the Main 

Stem, as unambiguously provided for in 30 M.R.S.A. § 6203(8), and does not 

include the bed or waters of the River.  

 

In the alternative, to the extent the Court does not grant summary judgment in favor of the State 

Defendants due to PN‟s claim to the water or bed of the Main Stem, this suit should be dismissed 

for failure to join indispensable parties, namely the many riverside owners along the Main Stem, 

as well as the State of Maine to the extent not permitted under the Eleventh Amendment.  
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