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 1

ARGUMENT 

 

1. Tribal Immunity is not absolute. 

The sole issue before this Court is whether the employers of Carsten (as 

defined by the FMLA) are immune from a lawsuit from Carsten.  ITCN would like 

this Court to believe that Tribes and all of their entities are always immune from a 

lawsuit.1  However this is not correct.  While a Tribe could be immune from a tort, 

a Tribe is not immune from a Federal law except in limited circumstances such as 

the law specifically stating it does not apply to a Tribe. 
 
"[W]e have not adopted the proposition that Indian tribes are subject only to 
those laws of the United States expressly made applicable to them.  Nor do 
we do so here."   
Donovan v. Coeur d'Alene Tribal Farm, 751 F.2d 1113, 1116 (9th Cir. 1985) 

 

Any immunity of a Tribe can be regulated by Congress – including removing any 

immunity of a Tribe.  This issue was addressed in Coeur d'Alene when this Court 

inquired: 
 

whether Congress intended to exercise its plenary authority over Indian 
tribes.  More precisely, it is whether congressional silence should be taken as 
an expression of intent to exclude tribal enterprises from the scope of an Act 
to which they would otherwise be subject.  Id. at 1115. 

 

This Court ultimately answered the question by finding when a Tribe is not 

specifically exempted, its ability to claim a law is not applicable is limited to the 

three narrow exceptions listed in Coeur d'Alene.  Since these exceptions are a 

defense raised by a Tribe, the burden of showing that an exception is applicable 

falls on the Tribe. 

                                                                 

1 ITCN is used generically through this brief to refer to all appellee/defendants 

unless otherwise noted. 
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 2

 While Carsten has cited to and applied the pivotal case in this Circuit of 

Coeur d'Alene to this matter, ITCN has not addressed Coeur d'Alene and instead 

simply cites to other cases.  ITCN first cites to Chayoon v. Chao, 355 F.3d 141 

(2nd Cir., 2004).  However this case and the other ones from the Second Circuit 

are minority opinions that utilize a different approach.  However the law in this 

Circuit of Coeur d'Alen is clear. 

 

2. ITCN is a business venture and not an arm of the Tribe. 

A. The Coeur d'Alene exceptions are not present. 

 ITCN argues that it is a non-profit corporation organized by a Tribe and this 

makes it immune from any lawsuit.  ITCN cites to Pink v. Modoc Indian Health 

Project, Inc., 157 F.3d 1185 (9th Cir., 1998) for this proposition.  However this 

argument stops short of the full analysis - which is whether an organization is 

whether it is entitled to the same immunity that a Tribe would be entitled to.2  So if 

a law would apply to a Tribe it would naturally equally apply to any tribal 

corporate entity and vice-versa.  In other words, is the WIC program Carsten 

worked for involved in purely intramural matters affecting a Tribe’s exclusive 

rights to self-governance?3  Based on the WIC program being a Federal program 

                                                                 

2 In Modoc the employee brought a lawsuit under Title VII which has a specific 

exemption of not being applicable to Tribes, which is unlike the current FMLA 

cause of action brought by Carsten that does not have such an exemption.  This is 

why the Coeur d'Alene analysis must be performed in the case at bar.  
3 “[T]he tribal self-government exception is designed to except purely intramural 

matters such as conditions of tribal membership, inheritance rules, and domestic 

relations from the general rule that otherwise applicable federal statutes apply to 

Indian tribes.” 751 F.2d at 1116. 
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(and not a tribal program) that assists all U.S. families of limited means using non-

tribal vendors off tribal reservations that are not involved in a Tribe’s government, 

the answer to this question is a resounding “no”.  Since a Tribe would not be 

entitled to an exception in this circumstance, neither is ITCN entitled to any Coeur 

d'Alene exception.  As aptly put by the Seventh Circuit in Menominee Tribal 

Enters. v. Solis, 601 F.3d 669 (7th Cir., 2010) the tribal sawmill employer was “not 

part of the (Tribe’s) governance structure; it is just a sawmill”. 601 F.3d at 674.  

The same is true of ITCN.  It is just a business venture that is a conduit for Federal 

programs including the WIC program. 

B. ITCN is a mere business entity. 

For ITCN to be elevated to the status of a Tribe and hold the same immunity 

a Tribe would be entitled to, it must “serve(d) as an arm of the sovereign tribes, 

acting as more than a mere business.”  Modoc, 157 F.3d at 1188.  In this matter, 

ITCN is not formed under any Tribal Resolution(s) to assist the collective tribes, 

but is instead a business entity that was incorporated under Nevada law to assist 

the general public. (AER 14:9-10).  ITCN was formed for the purpose of managing 

Federal and State programs. (AER 14: 22-23).  The programs ITCN “manages” are 

not for tribal members, but for the general public at large. (AER 9:7-12).  The 

programs and services provided by ITCN are not Tribal programs but are instead 

State and Federal programs that ITCN is simply acting as a conduit for.  The 

Federal and State governments control the programs and set the parameters and 

requirements as opposed to the Tribes creating a program.  The services provided 

by the programs occur primarily (80%) in the City of Sparks and not on any 

reservation. (AER 9:15-18).  Half of ITCN’s clients that are serviced in Sparks, 

Nevada are Hispanic and are non-Indians. (AER 9:18-20).  ITCN must provide 

vendors for its services and the majority of Vendors (more than 96%) are non-tribe 

related businesses and are not on any reservation. (AER 9:22-26).  ITCN’s work 
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force is comprised of approximately half non-Indian individuals including Carsten 

and appellee/defendant Sterns. (AER 10:1-3).  ITCN conducts its business in the 

City of Sparks and not on any reservation.  (AER 9:13-14; AER 13).  It is also 

important to note that ITCN is a not for profit corporation so its purpose is not for 

revenue generation for any Tribe. (AER 14:9-10).  Instead its purpose is to benefit 

the general public through its implementation of Federal and State programs – 

which is a not a Tribal government purpose. 

While ITCN has shown it is a corporate business enterprise to coordinate 

other government services and while naturally some tribal members will receive 

benefits just as the general public does, ITCN has simply not shown or even 

alleged anything to show it is more than a business with different owners that it is 

actually acting as some arm of a Tribe especially in terms of a traditional tribal 

government function.  If anything, the better analogy is that ITCN is acting as an 

arm of the Federal government for running its programs.  In the end, as stated in 

Modoc, a mere tribal business is not sufficient for immunity to be claimed and that 

is all that has been shown. 

 ITCN further argues that Carsten's reliance on N.L.R.B. v. Chapa De Indian 

Health Program, Inc., 316 F.3d 995 (9th Cir., 2003) is misplaced as the Court 

never reached an ultimate conclusion on whether jurisdiction was present.  

However the Court did "conclude that jurisdiction is not plainly lacking" and 

affirmed the trial court's finding that subpoenas should be issued. 316 F.3d at 1002.  

While the actual finding of the Court in Chapa De Indian Health Program is not 

actually relevant, what is relevant is the analysis the Court used - which was the 

Coeur d'Alene analysis.  The facts of Chapa De Indian Health Program are very 

similar to the case at bar.  ITCN alleges it exists to “manage(s) federal and state 

funded programs . . ..” (AER 14:22-23).  The same occurred in Chapa De Indian 

Health Program where it was found that: 1) Chapa De was a tribal organization, 
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but not a tribe, 2) the health services funding was independent of the Tribe (such as 

through MediCal) and thus its viability was independent of the Tribe (just like the 

Federal WIC program would and does exist without ITCN and would find another 

operator other than ITCN if needed), 3) many patients were non-Indians, 4) a 

significant portion of its staff were non-Indians, and 5) significant services were 

performed off reservations.  The Court found that “[t]his cuts against Chapa-De's 

claim that its activities touch rights of self-governance on a purely intramural 

matter.” 316 F.3d at 1000.  Based upon ITCN admitting that it exists as a manager 

of federal and state funded programs, its activities simply do not touch upon purely 

intramural matters affecting a Tribe’s exclusive rights to self-governance and do 

not meet the Coeur d'Alene exceptions. 

 Next ITCN argues that Solis v. Matheson, 563 F.3d 425 (9th Cir., 2009) does 

not apply since ITCN is an "organization providing tribal government functions."  

But ITCN making this conclusory statement does not turn it into a fact and it goes 

against the evidence that has been presented.  There simply has been no evidence 

proffered to show that the ITCN corporation performs either tribal government 

functions or as better described: activities that are purely intramural and essential 

to self-government, such as dealing with conditions of tribal membership, 

inheritance rules, and domestic relations.  Additionally, the fact that the Ninth 

Circuit has not yet applied the Coeur d'Alene analysis to an FMLA case does not 

equate to it not being proper as the FMLA is a statute of general applicability like 

the FLSA that was at issue in Solis v. Matheson. 

 

3. The FMLA authorizes suits against individuals. 

 ITCN finally argues that the individual defendants were acting in their 

official capacity when they took the adverse employment actions against Carsten 

and that Carsten cannot circumvent ITCN's immunity by suing the individual 
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appellees/defendants.  But this is not what Carsten did.  As discussed in her 

Opening Brief, the individual defendants were listed based on the FMLA 

specifically creating individual liability and authorizing such a suit – which 

theoretically could be done without ever actually suing the company that employed 

an individual.  ITCN’s argument that anytime one is acting in their official 

capacity they cannot be sued would render the language of the FMLA authorizing 

such a suit against an individual meaningless.  ITCN does not actually argue 

against the premise that the FMLA specifically allows individual liability or that 

that the FMLA's individual liability somehow changes if one works for a Tribe.  

ITCN’s Therefore ITCN as conceded that individual liability is allowed under the 

FMLA.   

 

Concluding Arguments 

 Federal Laws apply to everyone including Tribes unless there is a specific 

exemption.  The only exception is if a law touches upon a Tribe’s inherent right to 

self-governance.  In this matter the desire of several Tribes to start a corporate 

business venture to be vendors of State and Federal programs does create an 

exception to the FMLA and allow them to escape from liability associated with the 

FMLA.  ITCN’s activities are simply not tribal government functions.  For these 

reasons, this matter should be reversed and remanded back to the district court. 

 

 Dated this 25th day of April, 2014. 

 
 
 
 

            /s  Brian Morris   
       Brian Morris, Esq. 
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