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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA

GREAT FALLS DIVISION

TOWN OF BROWNING, a Montana
municipal corporation,

Plaintiff,
-vs-

WILLIE A. SHARP, JR.;
FORRESTINA CALF BOSS RIBS;
PAUL McEVERS; WILLIAM OLD
CHIEF; CHERYL LITTLE DOG;
SHAWN LAHR; ALVIN YELLOW
OWL; DEREK KLINE; HARRY
BARNES; ILIFF KIPP; TYSON
RUNNING WOLF; JOE McKAY,
EARL OLD PERSON; and NELSE ST.
GODDARD.

 Defendants.

CAUSE NO. 
CV-14-24-GF-BMM-RKS 

BRIEF IN OPPOSITION TO
DEFENDANTS’ MOTION TO
DISMISS AMENDED
COMPLAINT UNDER RULE
12(b)(6) (Dkt. 72)
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INTRODUCTION

The Town of Browning (hereinafter the “Town”) hereby submits this Brief

in Opposition to Defendants’ Motion to Dismiss Amended Complaint Under Rule

12(b)(6) (Dkt. 72).  For the sake of brevity, this brief incorporates by reference the

Factual Background and Exhibits contained in the Town’s contemporaneously

filed Brief in Opposition to Defendants’ Motion to Dismiss Amended Complaint

Under Rule 12(b)(1) (Dkt. 70).

ARGUMENT 

I. The Town has asserted cognizable claims for relief.

A Rule 12(b)(6) dismissal may be based on either a “lack of a cognizable

legal theory or the absence of sufficient facts alleged under a cognizable legal

theory.”  Johnson v. Riverside Healthcare Sys., LP, 534 F.3d 1116, 1121-22 (9th

Cir. 2008)(internal quotations omitted).  Every complaint must, at a minimum,

plead “enough facts to state a claim to relief that is plausible on its face.”  Bell A.

Corp. v. Twombly, 550 U.S. 544, 570 (2007)(emphasis supplied); see also

Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009).  The plausibility requirement

“does not impose a probability requirement at the pleading stage; it simply calls

for enough facts to raise a reasonable expectation that discovery will reveal

evidence” of illegality.  Bell A. Corp., supra at 545.  When there are well-pleaded
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factual allegations, a court should assume their veracity and then determine

whether they plausibly give rise to an entitlement to relief.  Ashcroft at 664.  In

order to withstand a Rule 12(b)(6) motion, a complaint must allege facts which, if

taken as true for the purposes of the motion, state a claim for which the Court may

grant relief.  See Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295-96 (9th Cir.

1998).

A. Civil RICO claim.

The Racketeer Influenced and Corrupt Organizations Act (“RICO”) “takes

aim at ‘racketeering activity,’ which it defines . . . [to include] mail and wire

fraud.”  Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 481 (1985). The

elements of a civil RICO violation are: “(1) the conduct of (2) an enterprise that

affects interstate commerce (3) through a pattern (4) of racketeering activity . . .

[which is] (5) the proximate cause of harm to the victim.”  Eclectic Properties

East, LLC v. Marcus & Millichap Co., — F.3d —, *3 (2014); see also Sedima,

supra at 496-97.  With this framework in mind, the Town’s Amended Complaint

sets forth sufficient facts to demonstrate the defendants’ conduct warrants relief

under RICO.  

First, the Amended Complaint sets forth the structure of the defendants’

enterprise and individually identifies each defendant as either a member of the
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BTBC or a tribal employee.  Dkt. No. 57, ¶¶ 2-15.  The defendants’ purpose is

entirely clear throughout the Amended Complaint: to illegally take control of the

Town’s utility systems and to take the Town’s utility revenue.  Id., ¶¶ 22-28.  The

defendants’ conduct in taking control and attempting to take control of the Town’s

utility systems has continued since October 1, 2013, thus demonstrating the

longevity of the enterprise.  Dkt. No. 57, ¶¶ 26, 50-51.  Accordingly, the common

purpose, structure, and longevity of the defendants’ enterprise is clearly identified

in the Amended Complaint.  See Boyle v. United States, 556 U.S. 938, 946 (2009). 

With regard to mail fraud – an enumerated “racketeering activity” under

RICO – the Town sets forth sufficient factual allegations to establish: “(A) the

formation of a scheme to defraud, (B) the use of the mails . . . in furtherance of

that scheme, and (C) the specific intent to defraud.”  Schreiber Distrib. Co. v.

Serv-Well Furniture Co., Inc., 806 F.2d 1393, 1399 (9th Cir. 1986).  The

defendants’ common purpose and scheme to defraud are identical: to take control

and attempt to take control of the Town’s utility systems.  Dkt. No. 57, ¶¶ 22-28. 

The defendants’ use of the mail is also established.  Dkt. No. 57, ¶ 25, Exhibits

“B” & “C”.  

Further, the defendants do not deny their use of the mail; rather, they

contend their notices contain no fraudulent assertions.  Dkt. No. 73, pp. 6-8.  This
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is not the standard.  See Schreiber, supra.  A complaint need not show specific

fraudulent assertions to maintain a mail fraud action; rather, “there must be a

showing of a specific intent to defraud.”  U.S. v. Peters, 962 F.2d 1410, 1414 (9th

Cir. 1992). Here, the notices sent by the defendants, attached to the Amended

Complaint as Exhibits “B” and “C,” demonstrate the fraudulent and coercive

nature of the defendants’ actions aimed at depriving the Town of its utility systems

and business.  The defendants sent these notices intent to defraud the Town of its

utility revenue by directing the Town’s customers to no longer pay the Town for

its services.    

The Ninth Circuit has long recognized that the specific “intent to defraud

may be inferred from a defendant’s statements and conduct.” Peters, supra at

1414; United States v. Beecroft, 608 F.2d 753, 757 (9th Cir. 1979); Eclectic

Properties, supra at *4.  Here, the Court need look no further than the defendants’

threat of utility “shut-offs” to consumers who refuse to pay TMWC for its

wrongful use of the Town’s utility systems.  Dkt. No. 57, ¶ 25, Exhibit C.  The

defendants and their agents have continued to threaten consumers within the

Browning community with utility “shut-offs” and even eviction.  See TMWC

Notice, (Exhibit I).  It can be reasonably inferred that the defendants sent and have

continued to send notices and threats to consumers in the Browning community in
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an effort to take control of the Town’s utility systems and business.  

The defendants mistakenly contend that the Town failed to state the “time,

place, and the specific content” for each of the defendants’ fraudulent

representations.  Dkt. No. 73, p. 9.  The defendants’ contention is not well-taken,

as the notices themselves set forth with particularity the time, place, and specific

content of the defendants’ communications.  Dkt. No. 57, ¶ 25, Exhibits “B” &

“C”.  Further, most of the defendants’ names appear on each of the notices.  Id.  

For the sake of argument, even if the Court finds the allegations of Civil

RICO violations insufficient at this time, because the defendants have filed a

motion to dismiss, rather than “a responsive pleading and the district court [could]

determine that the allegation of other facts” could cure the deficiencies, it would

be error to dismiss the RICO allegations without allowing the Town an

opportunity to further amend its Complaint to re-plead the RICO allegations. 

Schreiber, supra at 1402.  Regardless, as set forth above, the Town has set forth

sufficient factual allegations, with particularity, to show a plausible entitlement to

relief under RICO.  

B. Conversion.

The Town’s Amended Complaint sufficiently sets forth the elements of the

tort of conversion, which are: “property ownership, the owner’s right of
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possession, and the unauthorized control over the property by another resulting in

damages.”  King v. Zimmerman, 266 Mont. 54, 60, 878 P.2d 895, 899 (1994).  

As set forth in greater detail above, the Town has owned, operated,

maintained and improved utility systems within the Browning community since at

least 1934.  Dkt. No. 57, ¶¶ 18-19; Exhibits A-F; Affidavit of Willie Morris, ¶¶ 3-

8; Declaration of Ross Cannon, ¶ 3; Dkt. 71-1, Exhibit 2, p. 1, ¶ 3.  For decades,

with the full knowledge and understanding of the Tribe, the Town has exercised

its ownership right over its utility systems and provided utility services to its

customers within the Browning community.  Dkt. No. 57, ¶ 19; Morris Affidavit, ¶

5.  The Town provided water utility services to the Town’s customers by pumping

water from Town-owned wells, through Town-owned water distribution pipes and

infrastructure, and to the Town’s customers.  Morris Affidavit, ¶ 5.  Likewise, the

Town provides sewer utility services by pumping solid waste from the homes of

the Town’s customers, through Town-owned sewage pipes, and to the Town-

owned Hodson Sewage Lagoon – which was deeded to the Town in 1970.  Id., ¶ 6;

see also Exhibit E.  The Town has never disclaimed, transferred, or conveyed

these water and sewer distribution pipes, infrastructure, and systems.  Morris

Affidavit, ¶ 8.  

Furthermore, contrary to the defendants’ contention that the Town no longer
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owns any utility systems since the construction of the BCWP, Dkt. 71, p. 5, the

Town’s ownership of its utility systems and infrastructure remained the same after

the construction of the BCWP.  Morris Affidavit, ¶ 8.  The BCWP is a water

treatment and delivery system which draws water from Lower Two Medicine Lake

and delivers it to the Parsons Connection – which is a connection point running

east from the BCWP into the Town’s water distribution pipes.  Dkt. 71-1, Exhibit

2, p. 1; Morris Affidavit, ¶ 3; Exhibits G & H.1  With the construction of the

BCWP, the Town’s water utility customers no longer received water drawn from

Town-owned wells (which are still operational).  Morris Affidavit, ¶ 7.  Instead,

the Town’s water utility customers receive water drawn out of Lower Two

Medicine Lake.  Id.  Water from Lower Two Medicine Lake is delivered to a water

treatment facility near East Glacier, Montana.  Id.  This treated water flows east

through a recently constructed pipeline where it is delivered to the Town’s water

pipeline located at the Parsons Connection.  Id.; Exhibit G.  From the Parsons

Connection, water originally drawn from Lower Two Medicine Lake is delivered

to the Town’s customers through the Town-owned water distribution pipes. 

1The MOA as amended recognizes that the construction of the BCWP only extends “to a
point where it will connect to the Town’s water distribution system.”  Dkt. 71-1, Exhibit 2, p. 1, ¶
3.  Thus, the defendants are sorely mistaken to assert that “there is no longer, and has not been
for some time, any Town utility systems.”  Dkt. 71, p. 5.  The fact is, the Town has owned the
utility systems and infrastructure east of the Parsons Connection for approximately 80 years.  The
Town’s ownership of these pipes, systems, and infrastructure has not simply ceased to exist.

7

Case 4:14-cv-00024-BMM-JTJ   Document 96   Filed 09/15/14   Page 8 of 17



Morris Affidavit, ¶ 7.  In other words, all water pumped east of the Parsons

Connection flows through the Town’s water distribution pipes and infrastructure. 

Id.

The Town has never disclaimed, transferred, or conveyed the Town’s water

and sewer distribution pipes, infrastructure, and systems located east of the

Parsons Connection.  Id., ¶ 8.  The Town still owns the water and sewer

distribution pipes, infrastructure and systems located east of the Parsons

Connection.  Id.; see also Dkt. 71-1, Exhibit 2, p. 1, ¶ 3.   

From October 1, 2013, to date, the defendants have exercised unauthorized

control over the Town’s property.  Dkt. 57, ¶ 26.  The defendants have done so

through physical operation of the Town’s utility systems and by threatening utility

consumers with “shut-offs” and eviction for nonpayment.  Id., Exhibits “B” &

“C”; Exhibit I.  The defendants’ control over the Town’s utility systems is outside

the scope of their authority, i.e. unauthorized, because the Tribe has no authority

to take the Town’s utility systems. 25 U.S.C. §1302(a)(5); see also Miller v.

Wright, 705 F.3d 919, 928 (9th Cir. 2012).  The defendants continue to interfere

with the Town’s ownership of its utility systems, and demand payment from

consumers for their wrongful use of the Town’s utility systems.  Dkt. No. 57, ¶ 26,

50-51.  As a result, the Town has suffered damages.  Id., ¶ 52.  
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The Town’s characterization of the defendants’ conduct as an “attempted

takeover” in no way detracts from the defendants’ unauthorized and wrongful

control of the Town’s utility systems.  The fact remains, the notices and threats

sent by the defendants to the Town and utility consumers constitute “distinct act[s]

of dominion” over the Town’s utility systems.  Feller v. First Interstate

Bancsystem, Inc., 2013 MT 90, ¶ 26, 369 Mont. 444, 299 P.3d 338.

The Town, as a municipal corporation of the State of Montana, has the

power to “buy, sell, mortgage, rent, lease, hold, manage, or dispose of any interest

in real or personal property.”  M.C.A. § 7-1-4124 (emphasis supplied).  Any

property, whether real or personal, owned by a municipal corporation is classified

as “public property.”  M.C.A. § 7-1-4121(19).  Thus, the term “public property”

encompasses any personal property owned by the Town.  In other words, the

defendants’ attempt to distinguish the Town’s public property from its personal

property is unavailing.  Dkt. No. 73, p. 12.  For a claim of conversion, the relevant

inquiry pertains to the ownership of the property at issue.  In this case, the Town

has established its ownership of certain utility systems within the Browning 

community, and further the defendants’ unauthorized acts of dominion over the

Town’s property.  Thus, the Town’s conversion claim passes muster.  

9

Case 4:14-cv-00024-BMM-JTJ   Document 96   Filed 09/15/14   Page 10 of 17



C. Tortious interference with business relations.

Again, the defendants fail to address the Town’s allegations in the proper

light and focus instead on issues related to the termination of the MOA.  The

termination of the MOA has no bearing on the Town’s tortious interference with

business relations claim.  

Here, 1) the defendants intentionally and willfully sent notices and threats to

the Town and its utility consumers, Dkt. No. 57, ¶¶ 24-25; 2) the notices and

threats were calculated to damage the Town’s utility business, Id.; 3) the

defendants have no right to exercise control over the Town’s utility systems, thus

their conduct is committed with the unlawful purpose of damaging the Town’s

business, Id., ¶¶ 37-41; and 4) the Town has suffered actual damages from the

deprivation of its utility systems. Id., see also Hardy v. Vision Serv. Plan, 2005

MT 232, ¶ 18, 328 Mont. 385, 120 P.3d 402 (discussing elements of tortious

interference with business relations claim).  

The termination of the MOA has nothing to do with the defendants’ actions

at issue.  Again, the actions giving rise to the Town’s claims commenced after the

termination of the MOA.  These actions include the defendants’ wrongful exercise

of control over the Town’s utility systems and the defendants’ distribution of

notices and threats to utility consumers directing all utility service payments be
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made to TMWC.  Dkt. No. 57, ¶¶ 24-28.  The defendants’ actions directly

interfered with the Town’s business relations with utility consumers in the

Browning community.  

The Town’s business relations with consumers is not “premised on the

provisions of the 1995 MOA,” as the defendants contend.  Dkt. No. 73, p. 15. 

Rather, the MOA and amendments merely recognized the longstanding business

relationship that exists between the Town and its utility consumers.  Dkt. No. 57,

¶¶ 18-20.  After all, the Town has provided utility services to consumers in the

Browning community since at least 1934.  Id.  The defendants have interfered with

this relationship, not by terminating the MOA, but by wrongfully exercising

control over the Town’s property, by threatening the Town’s customers with

utility “shut-offs” and eviction, and by stealing the Town’s utility revenue.

Further, the defendants’ tortious interference with the Town’s longstanding

business relations with consumers was unequivocally malicious.  Proof of malice

in this context requires the defendants’ conduct be “wrongful or unlawful or

without justification.”  Taylor v. Anaconda Fed. Credit Union, 170 Mont. 51, 56,

550 P.2d 151, 154 (1976).  As discussed above, the defendants’ conduct in

exercising control and interfering with the Town’s utility systems is outside the 

scope of their authority.  25 U.S.C. §§1302(a)(5); see also Miller, supra at 928. 

11

Case 4:14-cv-00024-BMM-JTJ   Document 96   Filed 09/15/14   Page 12 of 17



Thus, their conduct is wrongful, unlawful, and without justification.  

The defendants’ remaining arguments on this point address the Town’s

claim with respect to the termination of the MOA.  The Town does not dispute the

Tribe’s power to terminate the MOA, nor the Tribe’s right to continue to enforce

the termination of the MOA.  This is not the issue.  That being said, addressing the

Amended Complaint in the proper context, the Town’s claim for tortious

interference with business relations is sufficiently plead.

D. Malice.

The argument here is the same as before.  The defendants actions in

exercising control and authority over the Town’s property fall squarely outside the

scope of their purported authority.  Where the tribe may not act, its officers and

employees likewise may not act.  Miller, supra at 928 (tribal officials were

protected by sovereign immunity “because they were acting pursuant to the

Tribe’s authority”).  

The Tribe has no authority to take the property of another; thus the

defendants also have no such authority.  The defendants’ conduct in exercising

control and authority over the Town’s utility systems is wrongful, 

unlawful, and without justification.  Taylor, supra at 56, 550 P.2d at 154.  The

defendants’ conduct is unequivocally malicious.  
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E. Injunctive relief.

Contrary to the defendants’ baseless assertion, the Town does not seek to

enjoin the Blackfeet tribe.  Dkt. No. 73, p. 19.  The Town does not wish to

reinstate the MOA, nor enjoin the Tribe from continuing to recognize the

termination of the agreement.  The injunctive relief sought here relates only to the

actions taken by the individual defendants outside the scope of their authority as

tribal officers and employees.  The Town seeks to restrain the individual

defendants from further exercising unauthorized and unlawful control over the

Town’s property.  

The Supreme Court has consistently held that “suit for injunctive relief

against individuals, including tribal officers, responsible for unlawful conduct” is

the appropriate alternative to suit against a tribe itself.  Michigan v. Bay Mills

Indian Cmty., — U.S. —, 134 S.Ct. 2024, 2035 (2014); see also Santa Clara

Pueblo v. Martinez, 436 U.S. 49, 59 (1978) (tribal officer not protected by tribe’s

immunity from suit); Puyallup Tribe, Inc. v. Department of Game of State of

Washington, 433 U.S. 165, 171 (1977) (“a suit to enjoin violations of state law by

individual tribal members is permissible . . . sovereign immunity . . . does not

immunize the individual members of the Tribe”).  The Town’s request for

injunctive relief seeks nothing more than to restrain the individual defendants from
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continuing their unlawful conduct.  The Tribe’s ability to regulate utility 

services on the Reservation, within the confines of federal law, will be unaffected

by an injunction against the defendants.

F. The Town has alleged claims against the newly added defendants

The defendants mistakenly assert that the Town has not brought claims

against the newly added defendants in the Amended Complaint.  Dkt. 73, p. 20.  In

fact, the defendants’ liken Harry Barnes, Iliff Kipp, Tyson Running Wolf, Joe

McKay, and Nelse St. Goddard to “innocent bystander[s]” who find themselves at

the scene of a car accident.  Id.  The defendants are sorely mistaken, as the newly

added defendants, through their own acts and omissions, have perpetuated the

conduct upon which the Town based its original Complaint.  

The Amended Complaint makes this clear, “[t]o date, the defendants

[including those newly named] have continued to interfere with the Town’s

ownership of the water and sewer utility instrumentalities, equipment, facilities,

and infrastructure.”  Dkt. 57, ¶ 26; see also Id., ¶ 40 (“[t]he Defendants actually

disrupted and have continued to disrupt . . .”); Id., ¶ 50 (“Defendants have

continued to substantially interfere with the Town’s right of possession over the

water and sewer instrumentalities, equipment, facilities, and infrastructure”); Id., ¶

51 (“Despite the Town’s demands that Defendants discontinue the use of and
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return the water and sewer instrumentalities, equipment, facilities, and

infrastructure, the Defendants did in 2013, and continue now, to interfere with the

ownership of and exercise control over the Town’s property.”).  The newly added

defendants are by no means “innocent bystanders;” rather, they have arrived at the

scene of a car crash and poured gasoline over the fire started by the originally

named defendants.

CONCLUSION

For the foregoing reasons, the defendants’ Motion to Dismiss (Dkt. 72)

should be denied.  

DATED this 15th day of September, 2014.

/s/ Derek J. Oestreicher                                
DEREK J. OESTREICHER
P.O. Box 2103

 Great Falls, MT 59403-2103
Attorneys for the Town of Browning  
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